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PREFACE 


TO  THE  SECOND  EDITION. 


Recent  changes  in  the  Law  of  Criminal  Procedure, 
together  with  the  satisfactory  reception  accorded 
to  the  first  edition,  have  made  it  desirable  to 
publish  this  second  edition  of  my  work. 

In  preparing  it  I  have  adopted  many  of  the 
suggestions  made  by  the  reviewers  of  the  first 
edition,  and,  in  particular,  I  have  given,  in  the 
large  majority  of  eases,  the  text  of  any  cited 
section  of  a  statute. 

Also,  there  will  be  found  in  the  Appendix,  in 
addition  to  other  necessary  forms.  Precedents  of 
all  indictments  which  present  any  difficulty  to 
the  pleader. 

The  Table  of  Offences,  in  respect  of  which 
there  may  be  a  finding  by  the  jury  of  an  offence 
not  specifically  charged,  has  been  enlarged,  and 
is  now,  I  venture  to  hope,  complete. 

Headings  and  marginal  notes  have  been  intro- 
duced in  order  to  facilitate  reference. 

a  2 
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In  the  Index  of  Cases,  except  where  the  case  is 
comparatively  unimportant  from  the  point  of 
view  of  this  work,  full  references  to  all  cited 
cases  will  be  found. 

I  trust  that,  in  order  to  remove  any  possible 
cause  of  misconception,  1  may  be  permitted  to 
say  that  my  work  is  not,  and  never  was,  intended 
to  enter  into  competition  with  any  existinf^^  work 
on  Criminal  Evidence  or  Criminal  Pleading. 

It  was  orif^inally  })ublished  as  the  first  attempt 
made  to  j)resent  a  practical  code  of  Criminal 
Procedure  in  the  Superior  Criminal  Courts  (in- 
cluding Courts  of  Quarter  Sessions)  As  such  a 
code  of  Criminal  Procedure  it  has  wcm  sufficient 
approval  to  warrant  the  publication  of  this 
edition,  and  I  should  be  very  unwilling  to 
jeopardise  its  position  by  adding  either  the  Rules 
of  Evidence  or  the  provisions  of  the  substantive 
Criminal  Law. 

I  cannot  conclude  this  prefatory  note  without 
expressing  my  gratitude  to  those  who  have 
helped  me  in  my  task. 

Mr.  Francis  R.  Y.  Radcliffe,  K.C,  kindly 
read  over  the  chapter  on  Punishment,  and  made 
several  valuable  suggestions  on  its  subject. 

Mr.  Henry  A.  Read  (Clerk  of  Indictments  on 
the  South  Eastern  Circuit,  and  Deputy  Clerk  of 
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Arraigns  at  the  Central  Criminal  Court)  has 
advised  and  assisted  me  throughout  the  whole 
course  of  preparation  of  this  work.  There  is 
scarcely  a  question  of  difficulty  discussed  in  its 
pages,  on  which  I  have  not  received  the  benefit 
of  his  learning  and  experience,  and  while  it 
would  be  futile  to  try  to  adequately  acknowledge 
his  generous  kindness,  I  can  best  express  my 
indebtedness  by  sincerely  thanking  him. 

Mr".  Frederick  H.  Short,  of  the  Crown  Office, 
has  also  very  kindly  advised  me  on  questions 
concerning  the  practice  of  his  Departaient. 

Mr.  Robert  Riches,  the  Librarian  of  the  Bar 
Library  at  the  Royal  (Jourts  of  Justice,  has  again 
materially  assisted  me  in  my  work,  and  both 
Mr.  M.  D.  Severn,  the  Librarian  of  Gray's  Inn, 
and  Mr.  R.  A.  Riches,  the  Assistant  Librarian  of 
the  Bar  Library,  have  kindly  helped  me  in  the 
work  of  reference. 

My  Clerk,  C.  W.  Leach,  has  been  of  great 
service  to  me  in  the  preparation  of  the  Indices. 

ERNEST  B.  BOWEN-ROWLANDS. 


April,  1910. 
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CRIMINAL  PEOCEEDINGS 


ON 


INDICTMENT  AND  INFORMATION 

(IN  ENGLAND  AND  WALES). 


CHAPTER  I. 

CRIMINAL     JURISDICTION SCOPE      OF      THE      LAW 

CAPACITY  TO  COMMIT  CRIME — DEGREES  OF  CRIMI- 
NALITY— PRIVILEGED     PERSONS — PRINCIPAL    AND 

ACCESSORY — AIDERS     AND      ABETTORS VENUE — 

— CHANGE  OF  VENUE. 

Rule  I. — Criminal  (1)  proceedings  (in  respect  of  Commence- 
an  offence  punishable  by  the  Law  of  England)  in  Seminal  pro- 
the  King's  Bench  Division  of  the  High  Court  of  ceedingsin 
Justice  (2) ;  Courts  of  the  Commissioners  of  Assize,  courtr'^ 
Oyer  and  Terminer,  and  Gaol  Delivery  (3);  the 
Central  Criminal  Court  (4)  and  Courts  of  County 
or  Borough  Quarter  Sessions  (5)  are  commenced 
by— 

(1.)  Indictment. 

(2.)  Coroner's  inquisition. 

(3.)  Information. 

(1)  A  "crime"  is  defined  by  Blackstone  as  a  public  "Crime" 
wrong  which  affects  the  whole  community,  but  the  definition  of  En^land^ 
in  Austin's  Jurisprudence  (Vol.  I.  p.  405)  is  scientifically 
more  Correct.  "  An  offence  which  is  pursued  at  the  dis- 
cretion pf  the  injured  party  is  a  Civil  Injury.  An  offence 
which  is  pursued  by  the  Sovereign,  or  by  the  subordinates 
of  the  Sovereign,  is  a  Crime." 
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INDICTMENT  AND  INFORMATION. 


Superior 
Criminal 
Courts, 


(1)  House  of 
Lords. 


(2)  King's 

Bench 

Division, 


It  might  be  possible  to  improve  upon  this  definition,  and 
attempts  have  been  made  to  do  so,  but  it  seems  sufiiciently 
exact. 

Sir  James  Stephen,  in  his  Digest  of  Criminal  Procedure, 
enumerates  the  superior  Criminal  Courts  as:  The  House  of 
Lords  :  The  Court  of  the  Lord  High  Steward:  The  High 
Court  of  Justice  (King's  Bench  Division):  The  Courts  of 
the  Commissioners  of  Assize,  Oyer  and  Terminer,  and  Gaol 
Delivery:  The  Central  Criminal  Court,  and  the  Court  of 
the  Lord  High  Admiral  of  England. 

As  to  the  House  of  Lords,  it  has  original  and  exclusive 
jurisdiction  in  the  case  of  peers  (whether  they  have  a  seat 
in  the  House  of  Lords  or  not,  unless  they  are  Irish  Peers 
members  of  the  House  of  Commons),  peeresses  by  birth 
or  marriage,  widows  of  peers  unless  married  to  com- 
moners, but  not  in  the  case  of  spiritual  lords  of  Par- 
liament, i.e.,  archbishops,  bishops,  who  are  not  peers, 
indicted  for  treason,  misprision  of  treason,  felony, 
misprision  ,of  felony  (20  Hen.  6,  c.  9  ;  7  &  8  Will.  3, 
c.  3,  s.  10  ;  3  Co.  Inst.  30  ;  Lord  Dacre's  Case,  Kel.  56  ; 
May's  Parliamentary  Practice,  11th  Ed.  669),  and  their 
trial  must  take  place,  if  Parliament  is  sitting,  before  the 
House  of  Lords,  and  if  Parliament  is  not  sitting,  before 
the  Court  of  the  Lord  High  Steward,  which  is  practically 
the  same  thing  (R.  v.  Audley,  3  Cobbett's  State  Trials, 
402).  In  the  case  of  an  indictment  preferred  against  any- 
one subject  to  the  jurisdiction  of  the  House  of  Lords,  it  is 
found  in  the  ordinary  way  in  the  appropriate  Criminal 
Court  and  moved  by  writ  of  certiorari  into  the  House  of 
Lords  for  trial  (see  The  Trial  of  Earl  Russell  before  the 
King  in  Parliament,  L.  R.  (1901)  A.  C.  446).  The  House 
of  Lords  has  also  jurisdiction  to  hear  criminal  appeals  (see 
chapter  "  Appeal  "),  and  to  try  anyone  impeached  by  the 
House  of  Commons  for  Misdemeanour,  but  not,  it  seems, 
for  felony  (Steph.  Com.  Vol.  4,  Bk.  VI.  c.  10,  284).  The 
formalities  of  the  trial,  in  so  far  as  they  are  unlike  those 
of  an  ordinary  criminal  court,  are  unimportant  (see  4  &  5 
Vict.  c.  22). 

The  King's  Bench  Division  of  the  High  Court  of  Justice 
has  jurisdiction  in  respect  of  all  offences.    Indictments  may 
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be  found  and  indictments  may  be  removed  from  other  Courts 
for  trial  therein,  "  at  Bar,"  at  Nisi  Prius,  or  otherwise. 
This  subject  will  be  fully  dealt  with  subsequently. 

The  Courts  of  the  Commissioners  of  Assize  (which  are  part  (3)  Courts  of 
of  the  High  Court  of  Justice)  are  established  by  commission  -^^^^2®- 
or  warrant,  issued  by  the  Crown  Office  under  the  fiat  of  the 
Lord  Chancellor,  and  are  held  by  commissioners  sitting 
under  commissions  of — (1)  Oyer  and  Terminer  :  (2)  Gaol 
Delivery:  (3)  Assize  and  Msi  Prius:  (4)  Association:  (5) 
Si  Non  Omnes,  or  some  of  such  commissions. 

The  Central  Criminal  Court  is  a  Court  of  Oj^er  and  Ter-  (4)  Central 
miner  and  Gaol  Delivery  established  by  4  &  5  Will.  4,  c.  36  Court, 
(see  also  7  Will.  4  &  1  Vict.  c.  77,  ss.  1,  3 — 7),  and  its  judges 
are  specified  by  that  statute.  It  sits  under  commissions  of 
Oyer  and  Terminer  and  Gaol  Delivery,  which  are  issued  at 
the  accession  of  each  Sovereign,  and  by  s.  2  of  the  statute 
continues  in  force  until  the  demise  of  the  Sovereign,  or  until 
a  new  commission  is  issued.  It  is  now,  by  52  &  53  Vict. 
c.  63,  s.  13  (4),  a  Court  of  Assize. 

The  Court  of  the  Lord  High  Admiral  (see  infra,  p.  48)  (.'>)  Court  of 
is  practically  now  non-existent,  as  by  various  statutes  the  Admiralf 
ordinary  criminal  courts  were  given  jurisdiction  over    the 
offences  triable  therein  (see  R.  v.  Anderson,  L.  R.  1  C.  C.  R. 
161;   B.  V.  Carr,  10  Q.  B.  D.  76). 

The  Courts  of  Quarter  Sessions,  first  established  by  34  (6)  Courts  of 

Edw.  3,  c.  1,  with  respect  to  the  trial  of  indictments  only.  Quarter  Ses- 
.  ^  sions. 

are  said  to  be  superior  criminal  courts  (R.  v.  Smith,  8 
B.  &  C.  341),  and  their  jurisdiction,  which  is  limited  both 
as  to  local  extent  and  subject-matter,  is  conferred  by  the 
Commission  of  the  Peace.  In  Appendix  (B)  a  list  of  the 
offences  which  are  not  triable  at  Quarter  Sessions  will  be 
found.  In  Steph.  Dig.  Cr.  Proc,  p.  24,  it  is  stated  that 
the  Courts  of  Quarter  Sessions  may  try  any  person  for  any 
offence  mentioned  in  the  Commission  of  the  Peace,  or  re- 
ferred to  by  the  general  words  contained  in  it.  .  .  . 
"  Quarter  Sessions,  in  practice,  try  all  cases  except  those 
which  they  are  forbidden  to  try  eith'^r  by  5  &  6  Vict.  c.  38, 
s.  1,  or  by  express  words  in  the  statute  creating  the  offence. 
.  .  .  The  general  words  of  the  commission  are  wide  enough 
to    cover    anything."       The    main     difference     between    a 
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Criminal  in- 
formation. 


Indictment 
what  it  is. 


Borough  Court  and  a  County  Court  of  Quarter  Sessions  is 
that  in  the  former  a  recorder  is  the  sole  judge  (45  &  46  Vict, 
c.  50,  s.  165  (3)),  and  in  the  latter  the  judges  are  the  magis- 
trates in  the  commission.  In  addition  to  the  above,  there 
are  other  courts  established  by  either  the  Summary  Juris- 
diction Acts,  or  by  local  Acts.  These  courts  are  presided 
over  by  magistrates,  paid  or  unpaid,  and  proceedings  there- 
in are  commenced  by  summons  or  warrant,  and  are  not 
within  the  scope  of  this  book. 

Rule  2. — A  (criminal)  information  is  a  written 
accusation  of  one  or  more  persons  of  any  criminal 
offence  punishable  by  the  Law  of  England,  except 
treason  or  felony,  made  by  the  Attorney-General 
(or,  in  the  vacancy  of  that  office,  by  the  Solicitor- 
General)  or  by  the  Master  of  the  Crown  Office,  in 
either  case  without  the  intervention  of  a  grand 
jury,  in  the  King's  Bench  Division. 

It  is  not  proposed  to  discuss  this  subject  further  here, 
but  at  the  end  of  the  book  there  will  be  found  a  chapter 
dealing  specially  with  information,  and  also  Coroner's  In- 
quisition (which  is  the  record  of  a  finding  of  a  coroner's 
jury  as  to  the  death  of  a  deceased). 

It  should,  however,  be  pointed  out  that  most  of  the  rules 
given  as  to  indictment  apply  to  Information  or  Inquisi- 
tion, such  difference  as  exists  being,  except  as  to  the  initial 
stages,  almost  inconsiderable. 

Rule  3. — An  indictment  is  a  written  accusation 
of  one  or  more  persons  of  a  criminal  offence 
punishable  by  the  Law  of  England,  preferred  to 
and  presented  upon  oath  by  a  grand  jury. 

This  definition  includes  a  "  presentment,"  which  in  its 
wider  sense  includes  indictment  and  coroner's  inquisition, 
but,  in  its  ordinary  meaning,  is  an  indictment  preferred  by 
a  grand  jury  of  crimes  within  their  own  knowledge.  A  bill 
of  indictment  is  the  written  accusation  of  a  crime  before  it 
has  been  presented  by  a  grand  jury. 

In  addition  to  the  foregoing  methods  of    bringing    an 
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offender  to  trial,  namely,  indictment,  coroner's  inquisition, 
information,  and  summary  procedure,  there  were  others, 
although  they  no  longer  exist.  Thus  it  is  stated  in  2  Hale, 
156,  that  at  common  law  there  were  several  means  of  putting 
the  party  to  answer  a  felony  without  any  indictment.  "  If 
a  thief  or  robber  were  taken  with  the  mainouvre  cum  manu 
opere,  and  the  mainouvre  brought  into  Court  with  the 
prisoner,  he  should  have  been  arraigned  upon  the  main- 
ouvre at  the  King's  suit"  (2  Edw.  3,  Coron.  156).  "But  Former 
it  seems  to  me  that  this  proceeding  upon  the  mainouvre  is  ™f^J^" 
wholly  taken  away  by  the  statutes  of  25  Edw.  3,  c.  14; 
28  Edw.  3,  c.  3;  42  Edw.  3,  c.  3."  Hale  also  speaks  of 
arraignment  by  the  King  upon  an  appeal  at  the  suit  of  the 
party,  where  the  plaintiff  is  non-suited,  and  of  appeals  by 
an  "approver"  (i.e.,  a  person  who,  indicted  for  felony, 
confesses  the  offence  and  accuses  others  of  felony),  or  ap- 
peals by  particular  persons. 

Again,  "If  in  a  civil  action  ....  the  defendant  be 
convicted,  this  anciently  served  in  the  nature  of  an  indict 
ment  of  felony.  So,  if  upon  a  special  verdict  in  trespass 
brought  in  the  King's  Bench,  it  be  found  that  the  defendant 
took  them  feloniously,  anciently  this  served  for  an  indict- 
ment"  (see  Steph.  Hist.  Cr.  L.  277—294;  Cook  v.  Field, 
3  Esp.  133;  Prosser  v.  Rowe,  2  C.  &  P.  421). 

Another  method  of  prosecuting  an  alleged  offender  was 
by  "appeal."  This  was  at  the  suit  of  the  subject,  and  was 
decided  by  trial  of  battle  and  not  by  jury.  It  lay  in  cases 
of  high  treason,  murder,  larceny,  rape,  arson  and  mayhem, 
and  was  abolished  by  59  Geo.  3,  c.  46. 

Rule  4. — An  indictment  lies  in  respect  of  all  What  offences 

,  /i\  1  •  ••  0      I  ~/o\  n    are  indictable. 

treasons  (1 )   and    misprision    oi    treason  [2),     all 
felonies  (3)  and  misprision  of  felony  (4),  and  all  feion^y^mia- 
misdemeanours  (5),  other  than  those  excluded  by  prision  or  mis- 
statute  (6),    and    whether  such    are    offences    at    ^™^'^"^^'^- 
common  law  or  are  created  by  statute. 

(1)  Treason  includes  a  number  of  offences  against  the 
security  of  the  State,  such  as  imagining  the  death,  deposition 
or  hurt  of  the  King  or  Queen  Regnant,  or  killing  the  Lord 
Chancellor. 
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Some  indict- 
able misde- 
meanours at 
common  law. 


(2)  Misprision  of  treason  is  the  intentional  neglect  to 
give  information  of  the  commission  of  treason  to  a  judge 
of  assize  or  justice  of  the  peace. 

(3)  Felony  is  the  ancient  term  for  any  offence  that  at 
common  law  was  punishable  by  death  and  forfeiture  of  pro- 
perty, including,  however,  "  mayhem  "  and  "  petty  larceny," 
which  were  not  so  punishable. 

(4)  Misprision  of  felony  is  the  intentional  concealment 
of  the  commission  of  felony. 

(5)  Misdemeanour  is  any  crime  against  the  common 
(or  customary)  law,  statute,  orders  made  in  pursuance  of 
statute:  in  short,  any  criminal  offence  cognisable  by  the 
law  of  England  which  is  not  treason,  or  felony,  or  mis- 
prision of  treason  or  felony. 

A  misdemeanour  at  common  law  is  any  act  or  omission 
which  amounts  to  an  infringement  of  public  rights,  and 
is  not  merely  a  private  wrong:  R.  v.  Sharpless,  4  T.  R.  777, 
where  it  was  held  that  it  was  not  an  indictable  offence  at 
common  law  to  exercise  a  trade  contrary  to  the  "  laws,  cus- 
toms and  constitution  "  of  the  borough,  as  doing  so  was  not 
at  that  time  contrary  to  the  general  law  of  the  land  (see 
1  Hawk.  c.  25,  ss.  12,  13;  R.  v.  Richards,  8  T.  R.  634). 

Among  indictable  misdemeanours  at  common  law  are: 

(1)  Attempt  to  commit  a  crime  (1  Steph.  Dig.  Cr.  L.  41). 

(2)  Inciting  to  or  soliciting  the  commission  of  a  crime 

(Re  Gregory,  L.  R.  1  C.  C.  R.  77). 

(3)  Attempt  to  so  incite  or  solicit  (R.  v.  Ransford,  13 

Cox,  9). 

(4)  Bribery  of  or  attempt  to  bribe  a  judicial  or  minis- 

terial officer  or  an  elector  (3  Co.  Inst.  147;  R.  v. 
Vaughan,  4  Burr.  2494;  R.  v.  Lancaster,  16  Cox, 
737). 

(5)  Conspiracy  to  obstruct  and  pervert    the    course    of 

justice  (S.  v.  Tibbits,  (1902)  1  K.  B.  77). 

(6)  Conspiracy  to  produce  a  public  mischief  (R.  v.  Brails- 

ford,  (i905)  2  K.  B.  730;  R.  v.  Porter,  (1910)  1 
K.  B.  369). 

(7)  Breach  of  duty  to  society,  e.g.,  in  neglecting  to  pro- 

cure necessaries  of  life  for  a  person  for  whom  one 
is  legally  and  morally  bound  to  provide,  and  who 
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is  unable  to  procure  them  (R.  y.  Marriott,  8  C.  &  P. 
425;  B.  V.  Friend,  R.  &  R.  20;  R.  v.  Pelham,  .S 
Q.  B.  959;  R.  v.  Ridley,  2  Camp.  650;  R.  v.  Self, 
1  Leach,  137). 

(8)  Wilful  neglect  of  duty  whereby  human  life  or  health 

is  endangered,  e.g.,  selling  to  the  public  unwhole- 
some food  (R.  V.  Dixon,  3  M.  &  S.  11). 

(9)  Obstructing  a  judicial  officer  in  the  execution  of  his 

duty  (R.  V.  Stephenson,  13  Q.  B.  D.  331). 

(10)  Forgery  (see  R.  v.  Wilcox,  R.  &  R.  50).. 

(11)  Perjury  (Re  Rowland  ap  Eliza,  3  Co.  Inst.  164). 

(12)  Disobedience  to  rules  and  orders  made  under  statu- 

tory authority  (R.  v.  Walker,  44  L.  J.  M.  C.  169). 

(13)  And  "  wherever  a  statute  prohibits  a  matter  of  public 

grievance,  or  commands  a  matter  of  public  con- 
venience' .  .  .  an  offender  ...  is  punishable,  not 
only  at  the  suit  of  the  party  aggrieved,  but  also  by 
way  of  indictment  ....  unless  such  method  of 
proceeding  do  manifestly  appear  to  be  excluded 
by  it.  .  .  .  Also,  where  a  statute  adds  a  further 
penalty  to  an  offence  prohibited  by  the  common 
law,  there  can  be  no  doubt  but  that  the  offender 
may  still  be  indicted,  if  the  prosecutor  think  lit, 
at  the  common  law  "  (2  Hawk.  c.  5,  ss.  4,  9,  and  see 
R.  V.  Kenyon  (1901),  36  L.  J.  N.  571). 

(6)  As  a  general  rule,  any  offence  against  a  public  statute 
will  support  an  indictment,  but  this  is  not  always  so. 

(a)  Where  a  statute  in  a  substantive  clause  creates  a  new  „,, 
offence,  and  in  the  same  clause  prescribes  the  procedure  to  ceeding-" 
be  adopted  against  offenders,  and  such  is  not  by  indictment,  ^  ^t    t  t 
such  offence  is  not  indictable;    and  •  torily  ex- 

(b)  Where  a  statute  in  a  substantive  clause  creates  a  new  ^^^*^^<^'  ''^^• 
offence,  and  in  another  clause  thereof  or  in  another  subse- 
quent statute  the  procedure  to  be  adopted  against  offenders 

is  prescribed,  and  such  is  not  by  indictment,  if  there  is  no 
express  exclusion  of  indictment,  such  offence  is  indictable. 

See  R.  V.  Buchanan,  8  Q.  B.  883;   R.  v.  Hall,  (1891)  1 
Q.  B.  747. 


lere  pro- 
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"Who  may 
prefer  an 
indictment. 


Rule  5. — An  indictment  is  nominally  preferred 
at  the  suit  of  the  King,  whether  the  person 
actually  preferring  it  is  a  public  official  or  a 
private  individual. 


Apparently  (subject  to  the  provisions  of  the  Vexatious 
Indictments  Act  aud  other  Acts  requiring  "  consent "), 
any  person  within  the  jurisdiction  of  the  Court  may  prefer 
an  indictment,  unless,  perhaps,  he  is  lying  under  sentence 
of  death.  Speaking  generally,  there  are  three  classes 
of  prosecution  by  indictment,  viz.,  by  (1)  the  Director  of 
Public  Prosecutions,  (2)  a  police  officer  bound  over  to  con- 
duct a  prosecution,  (3)  a  private  person. 

See  8  Edw.  7,  c.  41,  as  to  notifying  clerk  of  court  of  inten- 
tion to  prefer  an  indictment,  more  than  five  days  before 
the  commission  day,  &c.,  and  injra,  p.  81. 


Against 
whom  an 
indictment 


lies. 


Rule  6. — An  indictment  lies  against  any 
person  (1)  who  participates  in  a  crimmal  offence 
punishable  by  the  Law  of  England,  provided 
that  such  person  is  not  the  King  (2),  and  is 
subject  to  the  local  jurisdiction  of  the  Court  (3). 

(1)  "  Person  "  includes  "  corporation,"  unless  the  con- 
trary intention  appears  in  the  statute  relating  to  the  offence 
in  question  (52  &  53  Vict.  c.  63,  s.  2);  therefore  a  corporation 
is  not  amenable  to  a  statute,  in  cases  of  high  treason,  felony, 
inciting  to  personal  violence,  perjury,  or  offences  where 
the  only  punishment  reserved  is  imprisonment  or  other  cor- 
poral punishment  (Wyeh  v.  Meal,  3  P.  W.  310;  Pharma- 
ceutical Bociety  v.  London,  dc,  5  A.  C.  857;  Pearks  v. 
Gunston,  dc,  (1902)  2  K.  B.  1;  Hawke  v.  Hulton,  (1909) 
2  K.  B.  93). 

See  also  B.  v.  Birmingham  and  Gloucester  Bail.  Co., 
9  C.  &  P.  649;  B.  v.  Great  North  of  England  By.,  9  Q.  B. 
315;  Two  Sicilies  {King)  v.  Wilcox,  1  Sim.  N.  S.  334. 

(2)  1  Hale,  44. 

(3)  See  infra,  rule  8. 
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EuLE  7. — l^he  persons  mentioned  in  this  rule  Capacity  to 
are,  to  the  extent  stated,  exceptions  to  the  general  crime! 
rule  that  every  human  being  is  responsible  for 
the  consequences  of  his  own  act  or  omission. 

In  the  first  edition  of  this  book  this  rule  was  put  other- 
wise, and  to  the  effect  that  the  persons  mentioned  in  the 
exceptions  were  not  wholly  amenable  to  proceedings  on 
indictment.  This  is  not  scientifically  correct,  although  prac- 
tically so,  and  it  has  been  altered  so  as  to  avoid  any  con- 
fusion of  thought. 

Exceptions. 

(1.)  A    person    under   the  age  of  seven    years  infancy. 
cannot  commit  a  crime. 

"  And  lastly,  if  an  infant  within  age  be  infra  aetatem 
infantice,  viz.,  seven  years  old,  he  cannot  be  guilty  of  felony, 
whatever  circumstances  proving  discretion  may  appear;  for 
ex  presumptione  juris,  he  cannot  have  discretion,  and  no 
averment  shall  be  received  against  that  presumption,"  1 
Hale,  P.  C.  27. 

(2.)  A  person  of  or  over  the  age  of  seven  years 
and  under  the  age  of  fourteen  years  is  prima 
facie  presumed  to  be  incapable  of  committing  a 
crime  (1),  but  the  presumption  may,  except  in 
certain  sexual  cases  (2),  be  rebutted  by  proving 
that  such  person  at  the  time  of  the  offence  had  a 
guilty  knowledge  that  he  or  she  was  doing 
wrong. 

(1)  In  U.  V.  Owen,  4  C.  &  P.  236,  Littledale,  J.  said,  in 
summing  up:  "In  this  case  there  are  two  questions:  first, 
did  the  prisoner  take  these  coals?  and  secondly,  if  she  did, 
had  she  at  the  time  a  guilty  knowledge  that  she  was  doing- 
wrong?  The  prisoner,  as  we  have  heard,  is  only  ten  years 
of  age,  and  unless  you  are  satisfied  by  the  evidence  that  in 
committing  this  offence  she  knew  that  she  was  doing  wrong, 
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you  ought  to  acquit  her."     (See  B.  v.  Kershaw  (1902),  18 
T.  L.  R.  353.) 

(2)  The  following  sub-rules  will  show  to  what  extent  the 
rule  is  modified  in  the  case  of  sexual  and  bestial  offences. 


Male  Persons. 

Rape,  &c.  (a)  A  male  person  under  the  age  of  fourteen  years 

may  not  be  convicted  as  a  principal  in  the  first 
degree  ( 1 )  of  rape  or  of  any  offence  involving 
carnal  knowledge  of  a  woman  (2),  or  of  any 
assault  with  intent  to  have  carnal  knowledge  of  a 
woman  (3),  or  of  sodomy  (4j,  or  of  bestiality  (5). 

(1)  A  principal  in  the  first  degree  is  one  who  actually 
commits  a  felony  (see  injra,  rule  10). 

(2)  1  Hale,  630;  K.  v.  Waite,  (1892)  2  Q.  B.  600. 

(3)  R.  V.  Eldershaw,  3  C.  &  P.  396;  R.  v.  Philips,  8 
C.  &P.  736. 

(4)  3  Co.  Inst.  59;  1  Hale,  669;  1  East,  P.  C.  480;  R.  v. 
Allen,  1  Den.  364. 

(5)  This  is  so  on  principle. 

The  origin  of  this  rule  is  much  disputed.  It  is  generally 
taken  to  be  that  as  before  9  Geo.  4,  c.  31,  "  emission  of  seed  " 
was  an  element  in  any  offence  involving  "  carnal  know- 
ledge "  which  must  be  proved,  and  as  the  law  conclusively 
presumed  that  a  boy  under  fourteen  could  not  "  emit "  seed 
(R.  V.  Jordan,  9  C.  &  P.  118),  the  exemption  depended  upon 
the  presumed  physical  incapacity  to  commit  such  an  offence 
(see  also  9  Geo.  4,  c.  31,  where  it  seems  to  be  assumed  that 
proof  of  emission  was  necessary  to  a  conviction  for  rape). 
But  Sir  Matthew  Hale,  in  1  Hale,  627,  denies  that  it  was  ^ever 
necessary  to  prove  emission  of  seed  to  constitute  an  offence 
involving  carnal  knowledge.  Lord  Coke  appears  to  have 
taken  a  contrary  view  in  12  Rep.  37,  but  a  similar  view 
in  13  Inst.  59,  60.  In  1  Hawk.  c.  4,  s.  2,  it  is  stated  (sub  tit. 
Sodomy)  that  "  some  kind  of  penetration,  and  also  of 
emission,  must  be  proved." 
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See  also  the  authorities  collected  in  1  East,  P.  C.  436 — 
440,  where  no  definite  view  is  taken. 

(b )  A  male   person  not  under  the  age  of  seven  Rape,  &c. 
years  but  under  the  age  of  fourteen  years  may  be 
convicted  of — 

(1.)  An  attempt  to  commit  rape  or  any  other 
offence  involving  carnal  knowledge  of  a 
woman. 

(2.)  Indecent  assault. 

E.  V.  Williams,  (1893)  1  Q.  B.  320;  and  see  U.  v.  Pyroivn, 
24  Q.  B.  D.  357. 

(c)  A  male  person   under  the  age  of  fourteen  Rape,  &c. 
years  ma^   be  convicted  of  any  offence  involving 
carnal  knowledge  of  a  woman  or  of  sodomy  or  of 
bestiality  as  a  principal  in  the  second  degree  (1),  if  it 

is  proved  that  at  the  time  of  the  commission  of  the 
offence  he  had  a  guilty  knowledge  that  he  was 
doing  wrong  (2). 

(1)  A  principal  in  the  second  degree  is  one  who,  being- 
present,  aids  and  abets  in  the  commission  of  a  felony  (see 
injra,  rule  11). 

(2)  1  Hale,  630. 


Female  Persons. 

(d)  A  female  person  under  the  age  of  fourteen  sexuai 
years  ( 1 )   may   not  be  convicted  of  any  offence  offences. 
involving  carnal  knowledge  of  her  own  body  (2). 

(1)  '  Pubertas  generally,  in  relation  to  crimes  and  pun- 
ishments, is  the  age  of  fourteen  years  and  not  before,  and  it 
seems  as  to  this  purpose  there  is  no  difference  between  the 
male  and  the  female  sex."    1  Hale,  18. 

(2)  There  is  no  distinction  between  males  and  females 
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Capacity  of 
woman  to 
commit 
sexual 
offences. 


in  relation  to  exemption  on  the  ground  of  infancy,  and  the 
same  rules  will  apply  thereto,  and  a  female  person  not  under 
seven  but  under  fourteen  may  be  convicted  as  a  principal  in 
the  second  degree  of  a  carnal  offence  committed  upon  another 
female  person,  provided  that  guilty  knowledge  is  proved,  see 
supra,  p.  11.  In  the  case  provided  for  by  this  sub -rule  (d) 
there  could,  in  the  nature  of  things,  be  no  conviction  of 
a  woman  as  a  principal  in  the  second  degree . 

(3.)  A  female  person  not  under  the  age  of 
fourteen  years  may  not  be  convicted  in  any 
capacity  of  a  natural  offence  involving  carnal 
knowledge  of  her  own  body  (1).  But  she  may  be 
convicted  as  a  principal  in  the  first  degree  in  an 
act  of  sodomy  (2)  or  bestiality  (3)  committed  upon 
her  body. 

(1)  R.  v.  Tyrrell,  (1894)  1  Q.  B.  710. 

(2)  R.  V.  Jellyman,  8  C.  &  P.  604. 

(3)  1  Hale,  669;  Steph.  Dig.  Cr.  L.  6th  ed.  131. 


Infants  under 
twenty-one. 


(4.)  A  person  under  the  age  of  twenty-one 
years  may  not  be  convicted  of  an  offence  founded 
upon  the  fact  that  he  has  been  adjudicated 
bankrupt. 


B.  V.  Wilson,  5  Q.  B.  D.  28. 

But  quaere,  if  the  adjudication  was  in  respect  of  money 
owed  for  necessaries  (see  Williams'  Bankruptcy^  Pr.  9th 
ed.  3). 

In  all  other  cases  it  seems  that  a  plea  of  non-age  would 
not  avail  a  defendant  {R.  v.  Sutton,  3  A.  &  E.  597;  R.  v. 
McDonald,  15  Q.  B.  D.  323).  But  see  1  Hale,  20,  where  it  is 
said:  "  But  if  the  offence  charged  by  the  indictment  be  a 
mere  non-feasance  (unless  it  be  of  such  a  thing  as  he  is 
bound  to,  by  reason  of  tenure  or  the  like,  as  to  repair  a 
bridge,  &c.)  then  in  some  cases  he  shall  be  privileged  by 
his  non-age  (if  under  twenty-one,  though  above  fourteen), 
because  laches  in  such  a  case  shall  not  be  imputed  to  him." 
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(5.)  A  married  woman  who  commits  a  crime  in  Capacity  of 
the  presence  of  her  husband  is,  in  certain  cases,  ^oma^^  to 
presumed  to  have  acted  under  his  coercion,  and  commit  a 
will  be  held  not  guilty,  unless  it  is  shown  that,  in  ^""^^ 
fact,  the  crime  was  not  committed  under  such 
coercion. 

In  1  Hawk.  c.  1,  s.  9,  the  doctrine  is  limited  to  a  "  bare  Coercion. 
iha£i.  "  a.nf\  huro-larv.  and  in  sect.  11  it  is  stated:  "  But  if  she 
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Page  12.  In  line  4  of   sub-rule  3,    after   "  of  her  own    body,"  add 
"  except  incest." 

„     51.  In  line  o  of  Eule  46,  "  Found  "  should  be  ' '  Bound." 
„     86.  In  note  to  Rule  89,  E.  S.  C.  Ord.  "  XV."  should  be  "  XVI." 
„   112.  In  Hue  3  of  Rule  120,  after  "  demanded,"  add  "  if  required." 
„  197.  In  note  to  Rule  206,  "  s.  17  "  should  be  "  s.  9." 
„  207.  In  line  6  of  Rule  220,  after  "  ordered,"  add  -  or  obtained." 
„  225.  Line  2  of  note  (2)  should  read,  "  1908,  s.  29),  that  the  evi- 
dence as  to  inabdity  to  travel,  or  insanity,  should  be  that 
of  a  medical." 

„  240.  In  line  11  of  Rule  259,  ''obtained  from"  should  be  "ob- 
tained by." 

„  254.  In    line    2     of     Exception    (3),     -  meaning  "    should     be 
*'  swearing." 

„  322.  Line  16  of  Rule  347  should  read,  "  and  any  person,  convicted 
of  any  offence,  shall." 
In  line  19  of  Rule  347  excise  the  words  "in  felony." 
„  333.  In  lines  4  and  5  of  Rule  354  excise  the  words,  "  (and  not 
being  a  child)." 

„  403.  (14  &  15  Vict.  c.  100),  s.  "  17,"  should  be  s.  "  9." 


here  even  that  question  does  not  arise.  The  acts  attributed 
to  the  prisoner  were  acts  done  by  herself  in  the  absence 
of  her  husband." 

In  R.  V.  Baines  (69  L.  J.  Q.  B.  681),  husband  and  wife 
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in  relation  to  exemption  on  the  ground  of  infancy,  and  the 
same  rules  will  apply  thereto,  and  a  female  person  not  under 
seven  but  under  fourteen  may  be  convicted  as  a  principal  in 
the  second  degree  of  a  carnal  offence  committed  upon  another 
female  person,  provided  that  guilty  knowledge  is  proved,  see 
supra,  p.  11.  In  the  case  provided  for  by  this  sub-rule  (d) 
there  could,  in  the  nature  of  things,  be  no  conviction  of 
woman  as  a  principal  in  the  second  degree. 


aaiu. 


mere  non-feasance  (unless  it  be  of  such  a  thing  as  he  is 
bound  to,  by  reason  of  tenure  or  the  like,  as  to  repair  a 
bridge,  &c.)  then  in  some  cases  he  shall  be  privileged  by 
his  non-age  (if  under  twenty-one,  though  above  fourteen), 
because  laches  in  such  a  case  shall  not  be  imputed  to  him." 
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(f5.)  A  married  woman  who  commits  a  crime  in  Capacity  of 
the  presence  of  her  husband  is,  in  certain  cases,  ^o^a^nto 
presumed  to  have  acted  under  his  coercion,  and  commit  a 
will  be  held  not  guilty,  unless  it  is  shown  that,  in  ^""^^ 
fact,  the  crime  was  not  committed  under  such 
coercion. 

In  1  Hawk.  c.  1,  s.  9,  the  doctrine  is  limited  to  a  "bare  Coercion, 
theft  "  and  burglary,  and  in  sect.  11  it  is  stated:  "  But  if  she 
commit  a  theft  of  her  own  voluntary  act,  or  by  the  bare 
command  of  her  husband,  or  be  guilty  of  treason,  murder  or 
robbery,  in  company  with  or  by  coercion  of  her  husband, 
she  is  punishable  as  much  aS  if  she  were  sole."  Also  she 
may  be  convicted  with  her  husband  of  keeping  a  brothel 
(sect.  12). 

In  Steph.  Dig.  Cr.  Law,  6th  ed.  23,  it  is  stated:  "It  is 
uncertain  how  far  this  principle  applies  to  felonies  in 
general.  It  does  not  apply  to  high  treason  or  murder.  It 
probably  does  not  apply  to  robbery.  It  applies  to  uttering 
counterfeit  coin.  It  seems  to  apply  to  misdemeanours  gene- 
rally." 

In  R.  V.  Torpey  (12  Gox,  45),  it  was  found  by  the  jury 
that  a  woman  who  had  taken  an  active  part  with,  her  husband 
in  a  robbery  had  acted  under  his  coercion,  and  therefore 
was  not  guilty  (see  also  Re  Dykes,  15  Cox,  771). 

In  Brown  v.  Att.-Gen.  for  New  Zealand  ((1898)  A.  C. 
234),  Halsbury,  L.C.,  said:  "  The  mere  fact  that  the  parties 
are  married  never  even  formed  a  presumption  of  compul- 
sion by  the  husband.  Even  as  early  as  Bracton's  time,  if 
the  wife  was  voluntarily  a  party  to  the  commission  of  a 
crime,  her  coverture  furnished  no  excuse Ques- 
tions have  from  time  to  time  arisen  how  far  the  mere 
presence  of  the  husband  at  the  time  of  the  commission  of 
the  offence  should  furnish  a  presumption  of  marital  con- 
trol, and  the  decisions  on  that  subject  have  not  been  en- 
tirely uniform.  But  their  lordships  are  of  opinion  that 
here  even  that  question  does  not  arise.  The  acts  attributed 
to  the  prisoner  were  acts  done  by  herself  in  the  absence 
of  her  husband." 

In  R.  V.  Baines  (69  L.  J.  Q.  B.  681),  husband  and  wife 
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were  jointly  indicted  for  feloniously  receiving  stolen  pro- 
perty, and  were  convicted.  Russell,  L.C.J.,  in  his  judg- 
ment, said  that  "  the  mere  fact  of  the  marriage  does  not 
raise  any  presumption  of  coercion  by  the  husband.  If  the 
wife  has  taken  an  independent  part,  even  if  the  husband 
is  in  the  neighbourhood,  she  is  guilty." 

With  reference  to  the  above  dicta,  it  is  certainly  true 
that  the  fact  of  marriage  per  se  raises  no  presumption  of 
coercion,  but  coupled  with  actual  presence  of  the  husband 
it  certainly  does  raise  a  very  strong  presumption  of  coercion 
in  certain  cases  (see  R.  v.  Boober,  4  Cox,  272). 

"  The  doctrine  as  it  now  stands  is  uncertain  in  its  extent, 
and  irrational  as  far  as  it  goes,"  Sir  James  Stephen  de- 
clared, and  was  based  on  the  old  law  as  to  clergy — e.g.,  if 
a  married  couple  were  tried  together  for  larceny  the  man 
could  plead  his  clergy,  but  such  a  plea  was  not  available 
for  the  wife,  and  she  must  be  hanged.  This  was  thought 
hard,  and  the  doctrine  was  invented  to  temper  the  ine- 
qualities of  the  law. 

Insanity.  (^Q'j  A  pei'son  who,  at  the  time  of  committing  an 

offence,  is  proved  by  reason  of  mental  defect 
either,  to  have  been  ignorant  of  the  nature  and 
quality  of  his  act,  or,  not  to  have  known  that  the 
act  was  in  itself  wrong,  is  in  law  deemed  to  be  a 
lunatic  and  is  not  liable  to  punishment. 

The  whole  law  as  to  the  criminal  responsibility  of  those 
mentally  defective  was  discussed  in  R.  v.  M'Naghten,  10 
CI.  &  F .  200.  Here  it  need  only  be  observed  that  everyone  is 
assumed  to  be  sane  until  the  contrary  is  proved,  and  that 
drunkenness,  though  not  in  itself  an  excuse  for  a  crime, 
yet,  if  involuntary,  may,  where  it  occasions  frenzy,  place 
the  offender,  in  law,  in  the  position  of  one  insane  (1  Hale, 
32;  R.  V.  Davis,  14  Cox,  563;  R.  v.  Meade,  (1909)  1  K.  B. 
895). 

Further,  tlie  fact  of  drunkenness  may  rebut  an  allegation 
that  a  particular  offence  was  intentional  (E.  v.  Cruse,  8 
C.  &  P.  541),  or  premeditated  {R.  v.  Monkliouse,  4  Cox, 
55),  or  it  m.ay  be  taken  into  account  in    estimating;    the 
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sufficiency  of  any  provocation  to  reduce  a  crime  from  murder 
to  manslaughter  (B.  v.  Thomas,  7  C.  &  P.  820).  It  is 
doubtful  whether  "  uncontrollable  impulse  "  can  ever  be  a 
defence  to  a  crime. 

Steph.  Dig.  Or.  L.  6th  ed.  21. 

(7.)  Ignorance  of  law  may  excuse  an  offence  ignorance  of 
when  such  ignorance  negatives  the  existence  of  a 
criminal  intention,  which  intention  is  a  necessary 
ingredient  of  the  offence  charged. 

"  If,  for  instance,  the  heir-at-law  of  a  deceased  man  were 
to  appropriate  his  ancestor's  personalty  under  a  mistaken 
notion  that  it  belonged  to  him  as  heir,  this  would  not  be 
theft,  and  the  heir's  ignorance  of  law  would  be  a  relevant 
fact  "  (Steph.  Hist.  Cr.  L.  115).  Also  see  Burns  v.  Noivell. 
L.  R.  5  Q.  B.  454,  where  Baggallay,  L.J.,  said:  "  Before 
a  continuous  act  or  proceeding,  not  originally  unlawful, 
can  be  treated  as  unlawful  by  the  reason  of  the  passing  of 
an  Act  of  Parliament  by  which  it  is  in  terms  made  so,  a 
reasonable  time  must  be  allowed  for  its  discontinuance, 
and  though  ignorance  of  the  law  may  of  itself  be  no  excuse 
for  the  master  of  a  vessel  who  may  act  in  contravention  of 
it,  such  ignorance  may  nevertheless  be  taken  into  account 
when  it  becomes  necessary  to  consider  the  circumstances 
under  which  the  act  or  proceeding  alleged  to  be  unlawful 
was  continued,  and  when  and  how  it  was  discontinued,  with 
a  view  to  determine  whether  a  reasonable  time  had  elapsed 
without  its  being  discontinued." 

(8.)  Ignorance  of  fact  or  mistake  may  in  certain  ismorance  of 
cases  excuse  an  offence,  where  the  original  inten- 
tion of  the  person  charged  was  lawful. 

It  is  impossible  to  give  an  exact  definition  of  the  legal 
position  as  to  ignorance  of  fact  as  an  excuse  for  a  crime, 
and  the  following  authorities  should  be  consulted: — 4  Bla. 
Com.  27;  B.  v.  Prince,  L.  R.  2  C.  C.  R.  154;  B.  v.  Bishop, 
L.R.  5  Q.  B.D.  259;  B.  v.  Levet,  1  Hale,  474,  where  a 
person  who  had  made  a  sword-thrust  at  a  place  where  he 
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OflFence  by- 
unwilling 
jiffent. 


reasonably  believed  a  burglar  to  be  hiding,  and  killed  an 
innocent  servant,  was  held  not  guilty  of  any  offence;  and 
E.  V.  Tolson  (23  Q.  B.  D.  168),  where  it  was  held  that 
a  woman,  who  had  been  deserted  by  her  husband,  and  who 
had  been  informed,  and  in  good  faith  reasonably  believed, 
that  he  was  dead,  who  married  again  within  seven  years 
after  the  desertion,  was  not  guilty  of  bigamy. 

(9.)  A  person  who  commits  an  offence  unwill- 
ingly (a),  and  in  circumstances  w^liicli  show  that 
in  committing  it  he  was  not  a  free  agent,  or  (b) 
that  he  did  so  solely  in  order  to  detect  and  punish 
crime,  is — to  a  degree  not  precisely  ascertained — 
excused  from  the  consequences  of  his  act. 

(a)  The  principle  enunciated  in  this  rule  would  only  apply 
to  a  limited  number  of  cases.  It  would  not  excuse  a  treason, 
murder,  or  robbery  committed  by  a  person  who  was  given 
the  choice  of  so  offending  or  being  himself  killed  (1  Hale, 
51),  and,  except  in  cases  falling  witliin  the  scope  of  the  fol- 
lowing dicta,  it  would  seem  not  to  apply. 

In  1  Hale,  433,  it  is  laid  down  that  "  If  there  be  an  actual 
forcing  of  a  man,  as  if  A.  by  force  take  the  arm  of  B.,  and 
the  weapon  in  his  hand,  and  therewith  stabs  C,  whereof  he 
dies.  This  is  murder  in  A.,  but  B.  is  not  guilty  (Dalt.  c.  23, 
p.  242  (m);  Plowd.  Com.  19a).  But  if  it  be  only  a  moral 
force,  as  by  threatening  duress,  or  imprisonment,  &c.,  this 
excuseth  none." 

In  Steph.  Hist.  Cr.  L.  vol.  2,  106,  the  learned  author  says 
that  "  Compulsion  by  threais  of  injury  to  person  or  property 
is  recognized  as  an  excuse  for  crime  only,  as  I  believe,  in 
cases  in  which  the  compulsion  is  applied  by  a  body  of  rebels 
or  rioters,  and  in  which  the  offender  takes  a  subordinate 
part  in  the  offence  "  (see  R.  v.  McGrowther,  1  East,  P.  C. 
71;  Fost.  Cr.  L.  13;  R.  v.  Gordon,  1  East,  P.  C.  71;  R.  v. 
Crutchley,  5  C.  &  P.  133;  R.  v.  Tyler,  8  C.  &  P.  616). 

(b)  R.  V.  Bannen,  2  Mood.  309,  where  the  accused  em- 
ployed a  die-sinker  to  make,  for  a  pretended  innocent  pur- 
pose, a  die  calculated  to  make  shillings;  the  die-sinker, 
suspecting  fraud,  informed  the  Commissioners  of  the  Mint, 
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and  under  their  directions  made  the  die  for  the  purpose 
of  detecting  the  accused. 

Held:  that  the  die-sinker  was  an  innocent  agent,  and 
the  principal  rightly  convicted  under  2  Will.  4,  c.  34,  s.  10 
(see  also  R.  y.  Johnson,  Car.  &  M.  218). 

In  both  these  cases  the  accused  was  acting  under  the 
orders  of  the  authorities  concerned,  and  was  identified  with 
them. 

This  sub -rule  would  apply  to  a  case  where  a  person  of 
his  own  motion  takes  part  in  the  commission  of  an  offence 
in  order  to  bring  his  co-offenders  to  justice  (R.  v.  Dan- 
nelly,  K.  &  E.  310). 

(10.)  It  is  probable  that  a  person  could  not  Necessity. 
escape  the  consequences  of  his  (otherwise  criminal) 
act  by  pleading  that  he  had  been  compelled  by 
necessity  to  so  act ;  unless  the  act  which  consti- 
tuted the  basis  of  the  offence  charged  was  done 
in  order  to  protect  himself,  or  others  he  was 
bound  to  protect,  or  his  house  or  goods,  from 
physical  violence  on  the  part  of  the  person  in 
respect  of  whom  the  charge  is  made. 

An  example  is  given  of  "  necessity  "  in  Steph.  Hist.  Cr. 
L.  vol.  2,  110.  "  Suppose  a  ship  so  situated  that  the  only 
possible  way  of  avoiding  a  collision  with  another  ship,  which 
might  probably  sink  one  or  both  of  them,  is  by  running 
down  a  small  boat.  Or  suppose  that  in  delivering  a  woman 
it  is  necessary  to  sacrifice  the  child's  life  to  save  the  mother. 
I  apprehend  that  in  neither  of  these  cases  would  an  offence 
be  committed.  It  would,  however,  be  necessary  to  show 
that  the  discretion  used  was  uped  fairly  "  (see  also  Steph. 
Dig.  Cr.  L.  6th  ed.  24,  25). 

The  writer  has  used  the  word  "  probable  "  in  the  rule 
because  ,of  his  disinclination  to  run  counter  to  Sir  James 
Stephen's  opinion,  but  he  entertains  no  doubt  but  that  the 
word  "  certain  "  should  be  substituted.  Apart  from  general 
reasoning,  the  case  of  R.  v.  Dudley  and  Stephens  (14 
Q.  B.  D.  273)  seems  conclusive  that  "necessity"  cannot 
excuse  a  crime.    Further,  the  second  example  given  is  really 
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fallacious.  For,  if  the  child  was  a  part  of  the  mother,  it 
had  no  separate  existence,  and  therefore  killing  it  would 
not  be  a  crime,  and  if  it  had  such  separate  existence,  it  is 
unreasonable  to  sujjpose  that  the  sacrifice  of  its  life  would 
be  necessary. 

The  latter  part  of  the  rule  is  inserted  to  provide  for  the 
case  of  an  act  done  to  repel  the  attacks  of  the  person  killed 
or  injured. 

Alien  enemy.  (11.)  All  alien  eiieiiiy  who  commits  an  offence 
against  the  Law  of  England  (such  offence  being 
unconnected  with  an  attempt  to  regain  his  liberty) 
within  the  jurisdiction  of  the  English  Courts  is 
amenable  to  the  criminal  Law  of  England. 

In  dealing  with  crimes  committed  by  "  spies  taken  in  time 
of  war,"  and  by  "  prisoners  of  war,"  Sir  Michael  Foster, 
in  his  Crown  Cases,  at  p.  188,  says:  "  They  may  be  pun- 
ished for  nmrder  and  other  offences  of  great  enormity  which 
are  against  the  light  of  nature  and  the  fundamental  laws 
of  all  society.  The  persons  mentioned  above  are  certainly 
liable  to  answer  in  the  ordinary  course  of  justice  as  other 
persons  offending  in  the  like  manner  are."  .See  R.  v. 
Teter  Moliere,  ibid,  (n),  where  these  principles  were  acted 
upon  by  that  learned  judge,  who  directed  a  jury  to  find  the 
prisoner — a  prisoner  of  war  also — not  guilty  of  stealing  in 
a  shop,  "a  local  offence,"  but  guilty  of  simple  larceny — an 
"  offence  against  the  light  of  nature,"  when  the  facf.s  sup- 
ported the  "stealing  in  a  shop  "  charge. 

In  R.  V.  Johnson,  6  East,  p.  592,  Lord  EUenborough, 
C.  J.,  and  Grose,  J.  dissented  from  the  above  ruling  based 
on  such  a  distinction  of  offences. 

The  law  appears  to  be  as  laid  down  in  the  rule  (see 
2  .Steph.  Hist.  Cr.  Law,  pp.  8  and  9,  and  R.  v.  Sattler, 
Dears.  &  B.  525). 


Foreisrner  on 


(12.)  A   foreigner  on   board   a   foreign   public 
public  veSJh   vessel  (^.g.,  one  owned  and  commissioned  by  the 
government  of  a  foreign  State)  who  commits  an 
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offence  against  the  Law  of  England  in  a  port  or 
part  of  the  sea  subject  to  that  law,  is  not  amenable 
to  the  criminal  Law  of  England  therefor. 

"  The  criminal  law  of  England  probably  does  not  extend 
to  acts  done  by  persons  subject  to  the  discipline  of  foreign 
ships  of  war  in  British  harbours  or  other  waters,  so  long- 
as  such  acts  affect  such  persons  only,  and  if  such  persons 
are  not  British  subjects  "  (Steph.  Dig.  Cr.  Proc.  p.  6). 

"  A  public  vessel,  whilst  on  the  high  seas,  is  subject  only 
to  the  jurisdiction  of  her  own  country.  .  .  .  Even  while  in 
the  territorial  waters  or  harbours  of  another  State  a  public 
vessel  is  not  subject  to  the  local  jurisdiction  "  (Pitt-Cobbett's 
Leading  Cases  on  International  Law,  p.  33;  see  The  Parle- 
ment  Beige,  L.  R.  5  P.  D.  194;  and  B.  v.  Serva,  1  Den. 
C.  C.  104). 

A  private  vessel  (e.g.,  a  merchant  ship)  is  subject  to  the 
jurisdiction  whilst  in  the  harbour  or  territorial  waters  of 
a  State,  unless,  it  is  said,  it  has  put  into  port  "  owing  to 
stress  of  weather,"  and  has  not  infringed  the  law  of  nations 
therein.  This  is  a  doubtful  exception,  but  see  Pitt- 
Cobbett's  L.  Cas.  Int.  L.  pp.  45,  46. 

(13.)  An  ambassador  (papal  legate,  nuncio.  Ambassador. 
envoy  and  minister  plenipotentiary  accredited  to 
the  sovereign,  minister  resident  accredited  to  the 
sovereign,  charge  d'affaires  accredited  to  the 
Minister  for  Foreign  Affairs)  is,  in  general,  not 
held  amenable  to  our  criminal  law  in  respect  of 
offences  committed  by  him  in  this  country,  and 
such  immunity  is — to  an  indefinable  degree — 
extended  to  his  family  and  members  of  his  suite. 

This  rule  is  given  in  general  terms,  but  there  is  no  doubt 
that  the  decision  in  any  particular  case  would,  as  in  that 
of  his  sovereign,  to  a  considerable  extent,  be  influenced  by 
the  facts  of  that  case.  In  theory,  the  person  of  an  am- 
bassador and  his  famil}^  and  suite  is  inviolable.  Never- 
theless, in  Pantaleon  Sa's  Case,  5  St.  Tr.  461,  and  Gyllen- 
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bourg's  Case,  De  Maartens,  Causes  Celebres,  vol.  1,  p.  97, 
such  inviolability  was  not  conceded.  See  also  the  case  of 
Mr.  Gallatin's  servant,  Hall's  International  Law,  2nd  ed. 
p.  161,  where  the  diplomatic  privilege  was  not  conceded  to 
the  servant  of  an  ambassador  who  had  committed  an  assault 
outside  the  house  of  the  ambassador  (see  also  1  Bla.  Com. 
253,  and  Fost.  Cr.  Cas.  188). 

In  effect,  the  law  seems  to  be  that  Avhile,  theoretically, 
a  foreign  ambassador  and  his  suite  are  considered  to  be 
outside  the  law  of  England,  their  persons  inviolable,  their 
contracts  unenforceable,  their  embassy  a  part  of  their  own 
country,  in  practice  the  position  is  this:  if  an  ambassador 
commits  a  crime  he  will  be  sent  home;  if  a  member  of  his 
suite  commits  a  crime  he  will  either  be  sent  home,  or,  if 
the  crime  is  committed  outside  the  embassy  on  a  person 
subject  to  the  protection  of  our  laws,  he  will  be  arrested 
and  tried  here.  (See  also  as  to  immunity  from  civil  process, 
7  Anne,  c.  12,  and  Pitt-Cobbett's  L.  Cas.  Int.  L.  pp.  64 
—76.) 

Reasonable  (14.)  Ill  any  case  where  an  offence  ao:ainst  the 

being  under  ^         ''.,♦',.  •]•  •• 

King's  peace,  person  IS  Charged  m  an  indictnient,  it  is  necessary 
that  the  subject  of  the  offence  so  charged  shall 
be  a  reasonable  creature  in  being  (1)  and  under 
the  King's  Peace  (2). 

It  is  not  necessary  in  an  indictment  to  allege  the  fulfil- 
ment of  these  conditions,  as  such  is  assumed  until  the  con- 
trary is  proved.  In  order  that  a  person  may  be  a  "  reason- 
able creature  in  being,"  he  must  have  been  completely  born 
in  a  living  state  (R.  v.  Enoch,  5  C.  &  P.  539),  and  it  is 
immaterial  whether  he  has  breathed  (B.  v.  Brain,  6  C.  &  P. 
349),  or  whether  the  navel  string  has  been  severed  (B.  v. 
Trilloe,  Car.  &  M.  650),  if  he  has  completely  proceeded 
alive  from  his  mother  (Steph.  Dig.  Cr.  Law,  6th  ed.  p.  175). 
But,  if  a  person  who  has  completely  proceeded  from  his 
mother  and  has  a  separate  existence  as  above  described, 
dies  from  injuries  inflicted  upon  him  before,  daring,  or 
after  birth,  the  person  who  inflicted  such  injuries  is  respon- 
sible.    "  And  it  was  anciently  liolden,  that  the  causing  of 
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an  abortion  by  giving  a  potion  to,  or  striking  a  woman  big 
with  child  was  murder.  But  at  this  day  it  is  said  to  be  a 
great  misprision  only,  and  not  murder,  unless  the  child  be 
horn  alive  and  die  thereof,  in  which  case  it  seems  clearly 
to  be  murder,  notwithstanding  some  opinion  to  the  con- 
trary." 1  Hawk.  c.  31,  s.  16,  following  3  Co.  Inst.  50  (and 
dissenting  from  a  contrary  opinion  in  1  Hale,  433),  which 
is  supported,  1  East,  P.  C.  227;  and  Steph.  Dig.  Cr.  Law, 
6th  ed.  175. 

See  also  U.  v.  Senior,  1  Mood.  346,  where  a  midwife, 
who  was  grossly  ignorant  of  the  art  she  professed,  injured 
the  head  of  a  child  before  it  was  completely  born,  and  the 
child  was  afterwards  completely  born  alive  and  died  of  this 
injury,  she  was  held  guilty  of  manslaughter  (see  also  B,.  v. 
West,  2  C.  &  K.  784). 

(2)  "  If  a  man  kills  an  alien  enemy  within  the  kingdom, 
yet  it  is  felony  unless  it  be  in  the  heat  of  war,  and  in  the 
actual  exercise  thereof"  (1  Hale,  433). 

An  outlaw,  a  person  attainted  of  praemunire,  a  person 
under  sentence  of  death,  are  "under  the  King's  Peace" 
(see  1  Hale,  433). 

Rule  8. — An  indictment  lies  in  respect  of  a  Jurisdiction 
criminal  offence  committed  against  the  Law  of  locality!^*  °* 
England  (subject  to  the  foregoing  exceptions): — 

(1.)  By  anyone — 

(a)  On  land  in  England  or  Wales,  within  the 

limits  of  the  Scotch  border,  and  low- 
water  mark  on  the  coasts  of  England 
and  Wales ; 

(b)  On  any  part  of  the  sea  which  lies  within 

the  body  of  a  county  of  England  or 
Wales. 

Exempli  gratia :  Bay,  gulf,  or  estuary  intra  fauces  terrae. 
See  as  to,  the  Bristol  Channel  (R.  v.  Cunningham,  Bell, 
72);  Milford  Haven  (K.  v.  Bruce,  2  Leach,  1093),  and 
generally  2  East,  P.  C.  804;  and  R.  v.  Keyn,  2  Ex.  D. 
162—168. 
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(c)  On  any  part  of  the  sea  within  one  marine 

league  of  the  coast  of  the  United 
Kingdom,  or  any  other  part  of  His 
Majesty's  dominions,  measured  from 
low-water  mark. 

By  the  Territorial  Waters  Jurisdiction  Act,  1878  (_41  & 
42  Vict.  c.  73),  statutory  jurisdiction  was  given  in  respect 
of  oifences  against  the  law  of  England  committed  by  any- 
one within  "  territorial  waters,"  which  term  is  defined  as 
such  part  of  the  sea  adjacent  to  the  United  Kingdom  (which 
for  the  purposes  of  this  Act  includes  the  Isle  of  Man, 
Channel  Islands,  and  other  adjacent  islands),  or  other  part 
of  the  British  dominions  as  is  deemed  by  international  law 
within  the  territorial  jurisdiction,  and  for  the  purposes  of 
the  Act  any  part  of  the  open  sea  within  one  league  from 
the  coast  measured  from  low  water  mark. 

This  Act,  which  was  supposed  to  have  concluded  the  con- 
troversy excited  by  R.  v.  Keyn  {supra),  can  scarcely  be 
said  to  have  done  so,  as  although  it  fixes  a  distance  for  the 
purposes  of  the  Act,  it  still  leaves  open  the  question  as  to 
the  "  distance  "  which  the  country  might  adopt  in  inter- 
national law. 
British  A.nd  with  reference  to  an  offence  committed  in  the  terri- 

dominions.  torial  waters  of  India  or  other  British  dominion,  such  offence 
is  triable  in  the  dominion  in  question  (12  &  13  Vict.  c.  9G; 
23  &  24  Vict.  c.  88;  37  &  38  Vict.  c.  27,  s.  3;  53  &  54  Vict, 
c.  37). 

And  if  the  offence  against  English  law  is  not  an  offence 
against  the  law  of  the  particular  dominion,  the  person  ac- 
cused will  ''  be  liable  to  such  punishment  as  should  seem 
to  the  Court  most  nearly  to  correspond  to  the  punishment 
to  which  he  would  have  been  liable  in  England  "  (2  Steph. 
Hist.  Cr.  L.  32). 

(d)  On  a  British  ship. 

B.  V.  Anderson,  L.  R.  1  C.  C.  R.  161;  R.  v.  Carr,  10 
Q.  B.  D.  76. 

Note. — This  provision  does  not  apply  to  the  case  of  a 
ship  which  is  unlawfully  in  the  custody  of  an  English  man- 
of-war  (B.  V.  Serva,  1  Den.  104). 
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(e)  Oil  any  part  of  the  sea  when  the  offence 

is  piracy. 

Steph.  Gen.  V.  Cr.  L.  57. 

(f)  Who  offends  anywhere  against — 

(1)  The  Commissioners  for  Oaths  Act,  1889  (52  &  53  Vict. 

c.  10).  ^ 

(2)  The  Dockyards  Protection  Act,  1772  (12  Geo.  3, 
c.  24). 

(3)  The  Foreign  Marriage  Act,  1892  (55  &  56  Vict.  c.  23). 

(4)  The  Naval  Discipline  Act,  1866  (29  &  30  Vict.  c.  109), 
8.  67. 

(2.)   By  a  subject  of    the   King  (1)  when  the  Subject  of 
offence  is—  '^^^^^' 

(1)  By  the  common  law  of  England,  every  person  born 
within  the  power  and  protection  of  the  Crown  is  a  natural 
born  subject  of  the  King,  provided  that  he  is  not  born  in 
circumstances  which  preclude  the  existence  of  allegiance, 
i.e.,  is  the  child  of  a  diplomatic  agent,  or  an  alien  enemy. 

To  natural  born  subjects,  in  process  of  time,  were  added 
all  those  who,  born  under  another  rule,  had  by  cession,  con- 
quest or  discovery  been  brought  within  the  power  of 
England,  and  such,  from  the  date  of  the  cession,  conquest 
or  discovery,  became  British  subjects. 

Again,  when  a  sovereign  of  another  country  succeeded  to 
the  throne  of  England,  those  born  in  that  foreign  country 
after  such  succession  (and  if  both  countries  were  ruled  by 
the  sovereign)  became  natural  born  British  subjects. 

Further,  the  children  of  the  reigning  sovereign,  his  heirs, 
his  diplomatic  agents  born  without  the  realm,  and  children 
born  on  a  British  public  ship  anywhere,  are  deemed  to  be 
natural  born  British  subjects. 

And  the  children  of  two  British  subjects  wherever  born 
are  deemed  to  be  such  (25  Edw.  3,  st.  1;  42  Edw.  3,  c.  10). 
As  are  the  children  of  a  father  who  is  a  British  subject, 
and  grandchildren  on  the  father's  side  of  a  British  subject, 
born  without  the  realm  (7  Anne,  c.  5,  s.  3;  4  Geo.  2,  c.  21; 
13  Geo.  3,  c.  21),  and  women  married  to  British  subjects 
(33  &  34  Vict.  c.  14,  s.  10). 
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Offences 
which  are 
cognizable 
the  law  of 
England 
when  com- 
mitted by  i 
(1)  British 
subject ; 


by 


(2)  Colonial 
governor. 


And  all  persons  who  have  been  naturalized  by  private 
statutes  or  by  the  Naturalization  Act  of  1870  (33  &  34 
Vict.  c.  14),  &c. 

]!^ote. — As  to  throwing  oil'  British  nationality  by  decla- 
ration of  alienage,  and  naturalization  in  another  country, 
see  Naturalization  Act,  1870. 

(aj  Treason,  misprision,  and  concealment  of 
treason,  committed  out  of  the  realm 
(35  Hen.  8,  c.  2); 

(b)  Murder  or  manslaughter  on  land  out  of 

the  United  Kingdom  (24  &  25  Vict. 
c.  100,  s.  9); 

(c)  Bigamy  (which  extends  to  marriages  con- 

tracted in  any  part  of  the  world)  (24  & 
25  Vict.  c.  100,  s.  57); 

(d)  Under  the  Foreign  Enlistment  Act,  1870 

(cJ3  &  34  Vict.  c.  90),  s.  4,  committed 
anywhere ;  and  (submitted)  under  the 
Incitement  to  Mutiny  Act,  1797  (37 
Geo.  3,  c.  70); 

(e)  In  India,  and  is  committed  against  any 

of  the  King's  subjects  or  inhabitants 
in  India  (}''i  Geo.  3,  c.  63,  s.  39);  and 
Steph.  Dig.  Cr.  Proc.  3); 

(f)  Under  the  Behring  Sea  Award  Act,  1894 

(57  &  58  Vict.  c.  2) ; 

(g)  On  board  a  foreign  ship  to  which  he  does 

not  belong  (57  &  58  Vict.  c.  60,  s.  686). 

Note. — There  are  other  statutes  dealing  with  jurisdiction 
in  the  case  of  offences  committed  by  British  subjects  in 
Turkey,  China,  Siam,  Japan,  Australia,  Polynesia,  Africa, 
&G.,  e.g.,  24  &  25  Vict.  c.  31;  34  &  35  Vict.  c.  8;  38  &  ;39  Vict, 
c.  51;  53  &  54  Vict.  c.  37,  but  it  is  not  deemed  necessary  to 
discuss  them. 

(3.)  By  a  colonial  governor  or  a  commander-in- 
chief  of  any  of  His  Majesty's  dominions, 
when  the  offence  is  oppression  of  the 
King's  subjects,  or  of  any  other  crime 
ur  offence  against  the  laws  of  the  realm, 
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or  those  in  force  within   their  govern- 
ments  or   commands,    and    within    the 
King's  dominions,  and  which  does  not 
amount   to  felony  (11   Will.  3,   c.    12; 
R.  V.  Shawe,  5  M.  &  S.  403). 
(4.)  By  an  official  in  the  colonies  (42  Geo.  3,  (3)  Colonial 
c.  85,  s.  1),  when  the  olfence  is  less  than  ^  ^^^' 
a  felony  [R.  v.  Shawe^  5  M.  &  S.  403  ; 
17  R.  R.  370). 

(1.)  By  any  subject  of  the  King,  or  any  person  (4)  a  British 
residing    or    being    within    the    King's  anyl^neas 
dominions,  or  in  India,  when  the  offence  specified. 
is  against  the  Slave  Trade  Act,    1824 
(5  Geo.  4,  c.  113,  s.  9). 

(2.)  By  anyone  within  the  King's  dominions,  or 
by  British  officers  or  subjects  elsewhere, 
against  the  Official  Secrets  Act,  1889 
(52  &  53  Vict.  c.  52,  s.  6). 

(3.)  By  anyone  within  the  King's  dominions, 
or  by  any  subject  of  the  King  without, 
against  the  Explosive  Substances  Act, 
1883  (46  &  47  Vict.  c.  3). 

(4. )  By  a  master,  seaman,  or  apprentice  who  at 
the  time  of  the  offence  is,  or  within  three 
months  previously  has  been,  employed 
in  any  British  ship,  when  the  offence  is 
against  person  or  property  committed 
out  of  the  King's  dominions  (Merchant 
Shipping  Act,  1894  (57  &  58  Vict, 
c.  60,  s.  687) ). 

See  R.  V.  Lewis,  Dears.  &  B.  182,  as  to  the  non-amena- 
bility of  offenders  outside  England  on  land,  unless  amena- 
bility is  imposed  by  statute. 

To  sum  up  the  foregoing  rules:  an  Act  of  Parliament 
primarily  applies  only  to  offences  committed  in  (a)  the 
United  Kingdom;  (b)  its  ports  and  parts  of  the  sea  within 
the  body  of  its  counties  and  territorial  waters;  (c)  its 
ships  and  the  ships  of  its  subjects  on  the  high  seas  or  in 
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foreign  tidal  waters;  (d)  foreign  private  ships  in  its  ports. 
An  Act  of  Parliament  will  also  apply  to  the  subjects  of 
the  United  Kingdom  anywhere  in  questions  referring  to 
status  or  personal  capacity  (see  Brook  v.  Brook,  9  H.  L. 
193;  Lolley's  Case,  R.  &  R.  237).  But  in  all  other  matters, 
an  English  statute  applies  only  to  offences  committed  as 
above,  unless  an  intention  to  include  such  is  expressed,  or 
may  be  inferred  from  the  language  of  the  statute  {e.g., 
Bigamy,  24  &  25  Vict.  c.  100,  s.  57),  or  the  nature  of  its 
object  and  aim  (see  the  Royal  Marriage  Act,  12  Geo.  3, 
c.  11,  and  The  Sussex  Peerage  Case,  11  CI.  &  F.  85;  and 
as  to  marriage  within  the  prohibited  degrees,  see  5  &  6 
Will.  4,  c.  54,  and  Brook  v.  Brook,  supra;  and  as  to  the 
slave  trade,  5  Geo.  4,  c.  113,  and  R.  v.  Zulueta,  1  Car.  &  K. 
218). 

It  should  be  borne  in  mind  that  the  term   "  England  " 
includes  both  England  and  Wales. 


Participants 
in  felony. 


Principals  and  Accessories. 

Rule  9. — A  participant  in  the  commission  of 
a  felony  (1)  may  be — (a)  a  principal  in  the  first 
degree  ;  (b)  a  principal  in  the  second  degree  ; 
(c)  an  accessory  before  the  fact. 

(1)  In  treason  or  misdemeanour  all  participants  are  ac- 
counted principals  (1  Hale,  613). 

A  person  who  joins  in  the  commission  of  a  crimo 
merely  in  order  to  secure  the  detection  of  a  criminal  is  not 
indictable  either  as  a  principal  or  an  accessory  (R.  v. 
Dannelly,  R.  &  R.  210,  supra,  p.  16,  rule  7,  (9),  (b)). 


Principal  in         RuLE  10. — A  principal  in  the  first  degree  is  one 
dT  ^et  ^^^  actually  commits  a  felony. 

This  definition  is  derived  from  Hale,  and  appears  to  be 
complete.  By  way  of  further  elaboration,  it  may  be  stated 
that — 

(a)  A  principal  in  the  first  degree  must  ordinarily  be 
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present  when  the  offence  is  committed;  but  "in 
case  of  wilful  poisoning,  wherein  he  that  layeth  or 
infuseth  poison  with  intent  to  poison  any  person, 
and  the  person  intended  or  any  other  person  take 
it  in  the  absence  of  him  that  so  layeth  it,  yet  he  is 
a  principal."  Other  cases  may  be  readily  im- 
agined where  one  physically  absent  when  the 
oltence  is  in  fact  committed  may  properly  be  said 
to  have  "  actually  committed  "it. 
(b)  Whoever  commits  a  felony  by  an  innocent  agent  is 
a  principal  in  the  first  degree  (Steph.  Dig.  (Jr.  L. 
6th  ed.  30;    R.  v.  Bleasdule,  2  Car.  &  K.  765). 

Rule  11. — A  principal  in  the  second  degree  is  Priucipaim 
one  who  is  present  aiding  and  abetting  the  actual  ^^^^2^^*^ 
commission  of  a  felony. 

Here,  again,  it  is  not  necessary  that  the  principal  should 
be  on  the  exact  spot  where  the  offence  is  committed,  nor 
that  he  should  be  in  a  position  to  see  or  hear  what  is  going 
on.  It  is  enough  if  he  be  sufficiently  near  to  give  assist- 
ance if  required  (see  R.  v.  Kelly,  E.  &  R.  421). 

The  distinction  between  the  two  kinds  of  principals  is 
now  mainly  academical  (R.  v.  Gray,  7  C.  &  P.  164),  but  in 
certain  cases  a  person  may  be  convicted  as  a  principal  in 
the  second  degree  when  he  may  not  be  convicted  as  a  princi- 
pal in  the  first  degree  (see  supra,  p.  11,  and  Lord  Baltimore  s 
Case,  3  Burr.  2179;  R.  y.  Elder shaw,  3  C.  &  F.  396;  R.  v. 
Ram,  17  Cox,  609).  The  following  points  should  be 
noted:  — 

(1.)  Mere  presence  on  the  occasion  of  the  commission  of 
an  offence  will  not  make  the  person  present  a 
principal;  he  must  participate  in  the  offence,  and 
have  knowledge  of  its  circumstances  (1  Hale,  439; 
Fost.  Cr.  Cas.  350;  R.  v.  Cruse,  8  C.  &  P.  541; 
R.  V.  Coney,  8  Q.  B.  D.  534). 
(2.)  If  two  or  more  persons  take  part  in  the  execution 
of  a  common  unlawful  purpose,  and  an  offence  is 
committed  by  one  of  their  number,  in  order  to 
make  the  others  principals   in    the    second   degree 
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in  respect  of  that  otfence,  it  must  be  shown  that 
the  ofieuce  was  committed  in  pursuance  of  such 
unlawful  purpose,  and  was  not  collateral  to  it  (1 
East,  P.  C.  258;  Flummer's  Case,  Kel.   109). 

(3.)  A  person  may  be  a  principal  in  the  second  degree  in 
respect  of  an  act  committed  by  a  lunatic  (see  aliter, 
R.  V.  Tyler,  8  0.  &  P.  616.  Wood  Ronton  on 
Lunacy,  913_).  But  see  Trial  of  Lunatics  Act,  1883, 
46  &  47  Vict.  c.  38,  s.  2;  R.  v.  Ireland,  4  Cr.  App. 
Cas.  87;    and  Arch.  Cr.  PL  23rd  ed.  15. 

(4.)  If  two  or  more  persons  agree  to  commit  forgery, 
and  each  one  forges  distinct  parts  of  the  instru- 
ment, or  one  makes  tlie  paper  and  another  makes 
the  writing,  each  is  guilty  of  forging,  his  part  as  a 
principal  in  the  first  degree,  and  the  whole  as  a 
principal  in  the  second  degree  (R.  v.  Bingley, 
R.  &  R.  446;  R.  v.  Bade,  1  Mood.  307;  R.  v.  Kelly, 
2C.  &  K.  379. 

Accessory  RuLE  12. — An  accessory  before  the  fact  is  he 

before  the  i\\2ii^  being  absent  at  the  time  of  the  felony  com- 
mitted, procures,  counsels,  commands  or  abets 
another  to  commit  a  felony. 

1  Hale,  615. 

It  is  stated  in  Fost.  Or.  Cas.  369,  370— 

(a)  That   if    "A.    commandeth   B.    to   murder   C.    by 

poison,  and  B.  doth  it  by  a  sword  or  other 
weapon,  or  by  any  other  means,  A.  is  accessory 
to  the  nuirder;  for  the  nmrder  of  C.  was  the 
subject  principally  in  his  contemplation,  and  that 
is  effected." 

(b)  And  "  where  the  principal  goeth  beyond  the  terms 

of  the  solicitation,  if  in  the  event  the  felony  com- 
mitted was  a  probable  consequence  of  what  was 
ordered  or  advised,  the  person  giving  such  orders 
or  advice  will  be  an  accessory  to  that  felony.  A., 
upon  some  affront  given  by  B.,  ordereth  his  ser- 
vant to  waylay  and  give  him  a  sound  beating; 
the  servant  does  so,  and  B.  dieth  of  this  beating. 
A.  is  accessory  to  this  murder"  (1  Hale,  617). 
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(c)  "It  hath  been  said  that  if  A.  ordereth  B.  to  kill 
C,  and  he  by  mistake  killeth  D.,  or  aiming  his 
blow  at  C.  misseth  and  killeth  D.,  A.  will  not 
be  accessory  to  this  murder,  because  it  differeth 
in  the  person." 

The  learned  author  then  goes  on  to  deal  with  Saunders' 
Case,  Plowd.  473,  and  another  case  there  reported,  and  dis- 
tinguishes those  cases  from  the  one  before  him.  With  great 
respect  to  Sir  Matthew  Hale,  and  to  Sir  James  Stephen, 
who  takes  the  same  view,  it  may  be  argued  that  if  a  par- 
ticular felony  was  advised  or  counselled,  and  either  by 
mistake  or  accident  another  was  the  result,  in  the  ordinary 
course  of  things,  of  the  felonious  advice,  the  adviser  would 
be  guilty  as  an  accessory  to  the  felony  committed. 

It  is  stated  in  1  Hale,  617,  that  where  A.  counsels  B.  to 
commit  a  felony,  but  before  the  execution  thereof  A.  repents 
and  countermands  B.,  and  yet  B.  proceeds  in  the  execution 
thereof,  A.  is  not  accessory.  This  is  probably  good  law, 
but  difficult  questions  might  arise  on  it,  e.g.,  if  A.  posted 
a  letter  countermanding  the  order,  and  by  the  negligence  of 
the  postal  authorities  the  letter  did  not  arrive  until  after 
the  order  was  executed,  or  if  A.  otherwise  did  all  in  his 
power  to  countermand  the  advice  and  failed,  it  is  submitted 
that  A.  would  not  evade  his  responsibility  as  an  accessory 
by  proof  that  he  did  all  in  his  power  to  countermand;  but 
this  view  is  not  the  one  generally  adopted.  If  a  felony  is 
counselled  or  commanded  or  sought  to  be  procured,  and  is 
not  in  fact  committed,  the  offence  of  the  would-be  accessory 
is  a  misdemeanour  at  common  law  (R.  v.  Gregory,  L.  B,. 
1  C.  C.  E,.  77;  n.  V.  Be  Marney,  (1907)  1  K.  B.  388; 
Steph.  Hist.  Cr.  L.  230). 

Accessory  after  the  Fact. 

Rule  13. — An  accessory  after  the  fact  is  one  Accessory 
(not  being  a  married  woman  who  has  received  or  after  the  fact. 
comforted  or  assisted  her  husband)  (1)  who,  know- 
ing that  a  felony  has  been  committed,  receives  or 
gives  aid  or  comfort  to  the  offender  in  order  to 
enable  him  to  escape  punishment,  or  rescues  him 
from  arrest   for  the   felony,  or  having    him    in 
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custody  intentionally  and  voluntarily  allows  liim 
to  escape,  or  opposes  his  apprehension  (2). 

(1)  1  Hale,  622. 

(2)  This  is  practically  the  defiuition  given  in  Steph.  Dig. 
Cr.  L.  6th  ed.  p.  36,  "  The  suffering  of  a  felon  to  escape 
without  assisting  him,  or  the  bare  concealment  of  a  felon, 
does  not  make  a  man  accessory  "  (2  Hawk.  c.  29,  s.  29). 

Trial  of  Principal  and  Accessory. 

Trial  of  prin-       RifLE  14. — Pnncipals  in  the  first  and  second 
cipais.  degree  may  be  indicted  together  or  separately, 

and  a  principal  in  the  second  degree  may  be  tried 
before  the  principal  in  the  first  degree  has  been 
found  guilty,  and  may  be  convicted,  even  if  the 
alleged  principal  in  the  first  degree  has  been 
acquitted. 

2  Hale,  223;  R.  v.  Taylor,  1  Leach,  360;  R.  v.  Towle, 
R.  &  R.  314;  R.  v.  Hughes  (1860),  Bell,  C.  C.  242;  Steph. 
Dig.  Cr.  L.  6th  ed.  36;  24  &  25  Vict.  c.  94,  s.  2.  (See  s.  1, 
note,  Rule  15.)  A  principal  in  the  second  degree  should  be 
indicted  as  a  principal  in  the  first  degree,  except  in  certain 
cases,  e.g.,  bigamy,  where  the  nature  of  the  offence  would 
make  it  awkward  to  do  so:  and  perhaps  in  cases  where  the 
punishment  differs,  when  he  should  be  charged  as  an  aider 
and  abettor.  The  writer  can  find  no  instance  of  such  a 
difference. 

For  Form  of  Indictment,  see  App.  H.,  and  for  sections  of 
statute,  see  infra,  pp.  30 — 32. 

Trial  of  RuLE  15. — An  acccssory  before  the  fact  may 

beiorrthe       ^^  iudictcd  and  convicted  as  if  he  alone  had  com- 

fact.  mitted  the  felony,  although  another  party  to  the 

crime  may  have   been  acquitted,  or  he   may  be 

indicted  together  with  the  principal  felon  either 

as  a  principal  or  as  an  accessory. 

24  &  25  Vict.        Sect.    1.   "Whosoever  shall  become  an  accessory  before 

^"      '  the  fact  to  any  felony,  whether  the  same  be  a  felony  at 

common  law  or  by  virtue  of  any  Act  passed  or  to  be  passed, 

may    be    indicted,    tried,    convicted,    and    punished    in    all 

respects  as  if  he  were  a  principal  felon." 
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Sect.  2.  "  Whosoever  shall  counsel,  procure,  or  comiuand 
any  other  person  to  commit  any  felony,  whether  the  same 
be  a  felony  at  common  law  or  by  virtue  of  any  Act  passed 
or  to  be  passed,  shall  be  guilty  of  felony,  and  may  he  in- 
dicted and  convicted  either  as  an  accessory  before  the  fact 
to  the  principal  felony,  together  with  the  principal  felon, 
or  after  the  conviction  of  the  principal  felon,  or  may  be  in- 
dicted and  convicted  of  a  substantive  felony,  whether  the 
principal  felon  shall  or  shall  not  have  been  previously  con- 
victed, or  shall  or  shall  not  be  amenable  to  justice,  and 
may  thereupon  he  punished  in  the  same  manner  as  any  ac- 
cessory before  the  fact  to  the  same  felony,  if  convicted  as 
an  accessory,  may  be  punished." 

For  Form  of  Indictment,  see  App.  H. 

Rule  16. — An  accessory  after  the  fact  may  be  Trial  of 
indicted  and  convicted  either  as  accessory  after  after  ttiTfact. 
the  fact  to  the  principal  felony,  together  with  his 
principal,  or  after  the  conviction  of  the  latter,  or 
may  be  indicted  and  ccmvicted  of  a  substantive 
felony,  whether  the  principal  felon  shall  or  shall 
not  havf  been  previously  convicted. 

24  &  25  Vict.  c.  94,  s.  3. 

"  Whosoever  shall  become  an  accessory  after  the  fact  to 
any  felony,  whether  the  same  be  a  felony  at  common  law 
or  by  virtue  of  any  Act  passed  or  to  be  passed,  may  be  in- 
dicted and  convicted  either  as  an  accessory  after  the  fact 
to  the  principal  felony,  together  with  the  principal  felon, 
or  after  the  conviction  of  the  principal  felon,  or  may  be 
indicted  and  convicted  of  a  substantive  felony,  whether  the 
principal  felon  shall  or  shall  not  have  been  previously  con- 
victed or  shall  or  shall  not  be  amenable  to  justice,  and 
thereupon  may  be  punished  in  like  manner  as  any  acces- 
sory after  the  fact  to  the  same  felony,  if  convicted  as  an 
accessory,  may  be  punished." 

For  Form  of  Indictment,  see  App.  H. 

KuLE  17. — All  participants  in  the  commission  Participants 
of   treason   or  misdemeanour  are  principals  and  misdemeanour 
may  be  charged  as  such,  or  as  aiders  and  abettors,  areprinci- 

pals. 
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1  Hale,  611;  R.  v.  Crisham,  C.  &  Mar.  187;  R.  v.  Green- 
wood, 2  Den.  453  ;  Du  Cros  v.  Lambourne,  (1907)  1 
K.  B.  40. 

By  24  &  25  Vict.  c.  94,  s.  8,  it  is  enacted  that—"  Whoso- 
ever shall  aid,  abet,  counsel  or  procure  the  commission  of 
any  misdemeanour,  whether  the  same  be  a  misdemean- 
our at  common  law,  or  by  virtue  of  any  Act  passed 
or  to  be  passed,  shall  be  liable  to  be  tried,  indicted  and 
punished  as  a  principal  offender."  See  also  R.  v.  Waudhy, 
(1895)  2  Q.  B.  482;  Benford  v.  Sims,  (1898)  2  Q.  B.  641. 

It  seems  to  be  the  law  that  a  person  who  shields  or  receives 
a  misdemeanant  is  not  liable  to  any  punishment,  unless  he 
brings  himself  within  the  law  by  committing  a  substantive 
offence,  e.g.,  if  his  conduct  amounts  in  law  to  rescue,  or 
to  resisting  lawful  aj)prehension  of  another,  or  to  conspiracy 
to  defeat  public  justice.  In  2  Hawk.  c.  29,  s.  4,  it  is  laid 
down  that,  "  If  a  man  knowing  that  there  is  a  warrant 
against  such  offender,"  i.e.,  in  cases  less  than  felony, 
"  advise  and  persuade  him  to  absent  himself  ;  perhaps  he 
may  be  indictable  for  a  contempt  of  the  law  in  hindering  the 
due  course  of  justice." 

It  is  submitted  that  he  might  be  indicted  with  the  mis- 
demeanant for  a  conspiracy  at  common  law. 


Common  law 
rule  as  to 
venue. 


Venue. 

Rule  18. — An  indictment  must,  at  common 
law,  be  laid,  preferred  and  presented  in  the 
district  in  which  the  alleged  offence  was  com- 
mitted. 


This  is  the  rule  at  common  law,  on  which  many  excep- 
tions have  been  engrafted  by  statute  or  custom  (see  infra, 
p.  34  et  seq.). 

In  an  early  period  of  our  legal  system  a  law-breaker 
was  deemed  to  have  offended  against  the  neighbourhood 
in  which  his  offence  was  committed,  and  it  was  the  duty  and 
right  of  that  neighbourhood  to  bring  him  to  justice. 

In  less  remote  times,  when  the  functions  of  grand  jury 
and  petty  jury  had  become  distinct,  it  was  deemed  the  duty 
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of  the  grand  jury  of  the  neighbourhood  to  present  its  crimi- 
nals to  the  king's  justices  for  trial,  and  the  duty  of  the  petty 
jury  to  try  them,  no  matter  in  what  other  district  the  trial 
took  place.  Therefore,  in  order  that  the  justices  might  see 
whether  they  had  jurisdiction  to  try  an  offender,  it  was 
customary  to  insert  in  an  indictment  an  allegation  as  to 
the  neighbourhood  from  which  the  jurors  came.  This  alle- 
gation was  technically  termed  "  The  Venue."  So  strict, 
indeed,  was  the  common  law  rule,  that  only  the  jurors  of 
the  neighbourhood  of  the  offence  could  try  a  man  for  felony ; 
that  if  a  felony  had  been  partly  committed  in  one  county 
and  partly  in  another,  the  offender  could  in  nowise  be 
brought  to  justice. 

In  treason  and  misdemeanour  the  rule  was  different:  in 
the  first  case,  evidently  because  the  offence  was  national, 
and  in  the  second  because  the — in  those  days — triviality  of 
such  an  offence  made  any  part  thereof  an  indictable  mis- 
demeanour. 

In  process  of  time,  it  being  customary  for  jurors  of  a 
neighbourhood  (where  there  was  no  special  order  of  the 
King's  Bench  Court)  to  sit  to  try  offenders  in  that  neigh- 
bourhood, "  place  of  trial  "  became  confused  with  the  "  dis- 
trict "  from  which  the  jurors  were  drawn,  but  the  distinction 
between  them  still  is  of  great  moment  in  our  system. 

Although  no  indictment  may  now  be  held  insufficient  for  Venue  still 
want  of  a  proper  and  perfect  venue  (i.e.,  allegation  of  dis- 
trict, &c.  in  the  indictment),  still  the  rules  of  venue,  in  its 
older  meaning  ''district  "  from  which  the  jury  must  come, 
are  as  important  as  ever  they  were.  For  it  is  by  means 
of  the^e  rules  that  the  jurisdiction  of  a  Court  over  an  offender 
is  ascertained. 

In  other  words,  unless  an  accused  is  tried  by  a  jury  of 
the  venue,  original  (whether  at  common  law  or  statutory) 
or  changed  by  order  of  Court  (whether  such  venue  is  stated 
properly  or  at  all  in  the  indictment,  or  not),  the  trial  will 
be  a  nullity. 

That  it  is  not  always  easy  to  discover  the  proper  venue 
may  be  seen  from  a  perusal  of  R.  v.  Ellis,  (1899)  1  Q.  B. 
230;  n.  Y.  Bexley  (1906),  70  J.  P.  263;  and— strange 
though  it  may  seem — the  proper  way  to  question  the  venue 
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Venue. 


Venue — 
offences  on 
boundary. 


is  not  to  move  to  quash  the  indictment,  but  to  plead  to  the 
jurisdiction,  or  take  the  objection  as  described  infra. 

Rule  19. — The  district  (1)  in  wliicli  an  offence 
is  alleged  to  have  been  committed  sliould  be 
indicated  (2)  in  the  margin  of  the  indictment, 
and  is  termed  the  venue. 

Venue. — As  already  stated,  the  proper  meaning  of  the 
term  is  an  allegation  in  an  indictment  as  to  the  neighbour- 
hood from  which  the  jury  should  come;  but  long  custom 
has  also  assigned  to  it  the  meaning  given  in  the  definition. 

(1)  The  district  may  either  be  a  county  or  portions  of 
a  county  or  counties  (e.g.,  the  Cinque  Ports),  or,  in  the 
case  of  winter  and  spring  assizes,  and  the  Central  Criminal 
Court,  more  than  a  county,  or  an  area  defined  by  Order  in 
Council  under  the  Judicature  Act,  1875,  or  a  borough. 

See  38  &  39  Vict.  c.  77,  s.  23;  40  &  41  Vict.  c.  46;  42  &  43 
Vict.  c.  1;   45  &  46  Vict.  c.  50,  s.  248. 

(2)  It  is  not  essential  to  insert  the  venue  of  an  indictment, 
as  it  is  enacted  by  14  &  15  Vict.  c.  100,  s.  23:  — 

"  It  shall  not  be  necessary  to  state  any  venue  in  the  body 
of  any  indictment,  but  the  county,  city,  or  other  jurisdiction 
named  in  the  margin  thereof  shall  be  taken  to  be  the  venue 
for  all  the  facts  stated  in  the  body  of  such  indictment; 
provided  that  in  cases  where  local  description  is  or  here- 
after shall  be  required,  such  local  description  shall  be  given 
in  the  body  of  the  indictment;  and  provided  also,  that  Avhere 
an  indictment  for  an  offence  committed  in  the  county  of 
any  city  or  town  corporate  shall  be  preferred  at  the  assizes 
of  the  adjoining  county,  such  county  of  the  city  or  town 
shall  be  deemed  the  venue,  and  may  either  be  stated  in  the 
margin  of  the  indictment,  with  or  without  the  name  of  the 
county  in  which  the  offender  is  to  be  tried,  or  be  stated  in 
the  body  of  the  indictment  by  way  of  venue." 

See  also  sect.  24. 

Exceptions  to  Common  Law  Rule  as  to  Venue. 
Note. — In  the  following  cases,  the  venue  may  not  only 
be  laid  as  at  common  law,  but,  in  the  alternative,  may  be 
laid  as  prescribed  by  the  various  statutes. 

Rule  20. — The  venue  in  respect  of  any  felony 
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or  misdemeanour  committed  on  the  boundary  of 
two  or  more  counties  or  within  five  hundred 
yards  in  a  direct  line  as  the  crow  flies  (1)  of  the 
boundary,  or  begun  in  one  county  and  completed 
in  another,  may  be  laid  in  either  of  the  said 
counties. 

7  Geo.  4,  c.  64,  s.  12;  see  R.  v.  Welsh,  1  Mood.  175;  R.  v. 
Filler,  7  C.  &  P.  337,  as  to  limitations  of  this  rule,  and 
R.  V.  Mitchell,  2  Q.  B.  636,  which  decides  that  under  this 
rule  the  indictment  must  be  both  laid  and  tried  in  the 
selected  county:    R.  v.  Ellis,  (1899)  1  Q.  B.  230. 

(1)  R.  V.  Wood,  5  Jur.  225. 

Rule  21. — The  venue  in  respect  of  an  offence  Venue— 

• ,  ;     J      •  Till  j_        p  J.       detached  part 

comnntted.   m    a   detached   part   oi    one    county  ofcountyf 
locally  included  in  another  county  may  be  laid 
in  the  latter. 

2  &  3  Vict.  c.  82,  s.  1.  See  R.  v.  Loader,  1  Russ.  Cri., 
7th  ed.,  p.  7;  and  as  to  outlying  districts  which  have  been 
transferred  from  one  county  to  another,  3  &  4  Vict.  c.  88, 
s.  2. 

Rule  22. — (1)  The  venue  in  respect  of  an  offence  Venue— 
committed    in  tlie  county  of   any  city  or  town  city"*&c°* 
corporate  (except   London,   Westminster,    South - 
wark),  and  for  which  an  indictment  is  preferred 
at  the  assizes  of  the  next  adjoining  county,  shall  be 
laid  in  the  county  of  the  city  or  town  corporate. 

See  38  Geo.  3,  c.  52,  ss.  2,  10;  R.  v.  Goff,  E.  &  R.  179; 
14  &  15  Vict.  c.  100,  s.  23. 

(2)  The  venue  in  respect  of  any  offence  com- 
mitted in  a  borough  which  is  a  county  of  a  city 
or  town  corporate  in  which  assizes  are  not  held 
for  the  borough,  and  in  which  an  indictment  has 
been  preferred  at  assizes  held  in  the  next  adjoin- 
ing county,  shall  be  laid  in  the  said  county  of  a 
city  or  town  corporate. 

14  &  15  Vict.  c.  55,  ss.  19,  23;  14  &  15  Vict.  c.  100,  s.  23 
(supra,  p.  34);    45  &  46  Vict.  c.  50,  s.  242. 
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Venue — 
offences  on  a 
journey. 


Rule  23. — The  venue  in  respect  of  offences 
committed  on  persons  or  property  in  any  coach, 
waggon,  cart,  or  other  carriage  wliatever  em- 
ployed in  any  journey,  or  on  board  any  vessel 
employed  on  any  journey  on  a  navigable  river, 
canal,  or  inland  navigation,  may  be  laid  in  any 
county  through  which  the  conveyance  passed  on 
its  journey  during  which  the  offence  was  com- 
mitted, or  if  any  part  of  the  highway  or  river  or 
canal,  or  its  side,  bank  or  centre  forms  the 
boundary  of  two  counties,  then  in  either  county. 

7  Geo.  4,  c.  64,  s.  13;    R.  v.  Sharpe,  Dears.  415;    R.  v. 
Pierce,  6  Cox,  117. 


Venue — 
treason. 


Rule  24. — The  venue  in  respect  of  high  treason 
or  misprision  of  treason  may  be  laid  in  any  county 
in  which  any  overt  act  charged  in  the  indictment 
has  been  committed. 

Steph.  Dig.  Cr.  Proc.  48. 

If  the  treason  is  committed  abroad,  and  the  trial  is  in 
the  King's  Bench  Division,  the  venue  will  be  Middlesex, 
or  if  the  trial  is  by  special  commission,  such  district  as  the 
King  may  appoint  (see  35  Hen.  8,  c.  2,  s.  4;  51  &  52  Vict, 
c.  41,  s.  89,  sub-s.  3;  R.  S.  C.  Jan.  1903;  and  R.  v.  Lynch, 
(1903  )1  K.  B.  744,  where  the  venue  in  an  indictment  for 
treason  committed  abroad,  tried  in  the  King's  Bench  Divi- 
sion, was  "  The  County  of  the  County  of  London  and  the 
County  of  Middlesex  "). 

Rule  25. — The  venue  in  respect  of  conspiracy 
may  be  laid  in  the  district  in  which  one  or  more 
of  the  conspirators  did  any  overt  act  in  pursuance 
of  the  conspiracy. 

R.  V.  Brisac,  4  East,  168. 

Venue—  RuLE  26. — Where  any  person  being  feloniously 

Sj^ury^re?^'    strickcu,   poisoncd,   or  otherwise  hurt  upon  the 
ceived  out  of   sea,  or  at  any  place  out  of  England  or  Ireland 

England,  &c,  '  -^     *  ^  m- 


Venue — 
conspiracy. 
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shall  die  of  such  stroke,  poisoning,  or  hurt  in 
England  or  Ireland,  or  being  feloniously  stricken, 
poisoned,  or  otherwise  hurt  at  any  place  in  Eng- 
land or  Ireland,  shall  die  of  such  stroke,  poison- 
ing, or  hurt  upon  the  sea  or  at  any  place  out  of 
England  or  Ireland,  every  offence  committed  in 
respect  of  any  such  case,  whether  the  same  shall 
amount  to  the  offence  of  murder  or  of  man- 
slaughter, or  of  being  accessory  to  murder  or 
manslaughter,  may  be  dealt  with,  inquired  of, 
tried,  determined,  and  punished  in  the  county  or 
place  in  England  or  Ireland  in  which  such  death, 
stroke,  poisoning,  or  hurt  shall  happen,  in  the 
same  manner  in  all  respects  as  if  such  offence  had 
been  wholly  committed  in  that  county  or  place. 

This  is  s.  10  of  24  &  25  Vict.  c.  100.  See  U.  v.  Coombes, 
1  East,  P.  C.  367;  R.  v.  Lewis,  Dears.  &  B.  182. 

Rule  27. — In  cases  of  murder  or  manslaughter.  Venue— 
or  of  being  an  accessory  to  either,  by  a  subject  of  b^subjecC 
his  Majesty  on  land  out  of  the  United  Kingdom,  ^^■ 
the  venue  may  be  laid  in  any  county  or  place  in 
England  or  Ireland  where  the  accused  was  appre- 
hended or  is  in  custody. 

24  &  25  Vict.  c.  100,  s.  9. 

Rule  28. — The  venue  in  respect  of  larceny  or  Venue— 
"receiving"  stolen  goods  committed  in  any  part  ^''''^^y- 
of  the  United  Kingdom  may  be  laid  in  any  other 
part  of  the  United  Kingdom  where  the  accused 
has,    or   has   had,    or    has    received    the    stolen 
property. 

24  &  25  Vict.  c.  96,  s.  114. 

"  If  any  person  shall  have  in  his  possession  in  any  one  part 
of  the  United  Kingdom  any  chattel,  money,  valuable  secu- 
rity, or  other  property  whatsoever,  which    he    shall    have 
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Btolen  or  otherwise  feloniously  taken  in  any  other  part  of 
the  United  Kingdom,  he  may  be  dealt  with,  indicted,  tried, 
and  punished  for  larceny  or  theft  in  that  part  of  the  United 
Kingdom  where  he  shall  so  have  such  property,  in  the  same 
manner  as  if  he  had  actually  stolen  or  taken  it  in  that  part; 
and  if  any  person  in  any  one  part  of  the  United  Kingdom 
shall  receive  or  have  any  chattel,  money,  valuable  security, 
or  other  property  whatsoever  which  shall  have  been  stolen 
or  otherwise  feloniously  taken  in  any  other  part  of  the 
United  Kingdom,  such  person  knowing  such  property  to 
have  been  stolen  or  otherwise  feloniously  taken,  he  may  be 
dealt  with,  indicted,  tried,  and  punished  for  such  offence 
in  that  part  of  the  United  Kingdom  where  he  shall  so  receive 
or  have  such  property,  in  the  same  manner  as  if  it  had 
been  originally  stolen  or  taken  in  that  part." 

It  should  be  noted  that  in  a  case  of  compound  larceny 
the  thief  must  be  indicted  for  that  specific  offence  in  the 
county  or  place  where  it  was  committed. 

E.g.,  A.  steals  money  from  the  person  of  B.  in  Surrey, 
and  carries  it  to  Wiltshire.  He  may  be  indicted  in  Wiltshire 
for  simple  larceny,  and  in  Surrey  for  stealing  from  the 
person,  but  he  may  not  be  indicted  in  Wiltshire  for  stealing 
from  the  person.    See  R.  v.  Fenley,  20  Cox,  252. 


Venue — 
"  receiving ' 
goods  stolen 
abroad. 


Rule  29. — The  venue  in  respect  of  the  offence 
of  ^^ receiving"  goods  stolen  abroad  may  be  laid 
in  any  county  or  place  in  which  the  accused  has, 
or  has  had,  the  goods. 


59  &  60  Vict.  c.  52,8.  1. 

"  If  any  person  without  lawful  excuse  receives,  or  has 
in  his  possession,  any  property  stolen  outside  the  United 
Kingdom,  knowing  such  property  to  have  been  stolen,  he 
shall  be  liable  to  penal  servitude  for  any  term  not  less  than 
three  years  and  not  more  than  seven  years,  or  to  imprison- 
ment for  a  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  may  be  indicted  in  any  county  or  place  in 
which  he  has,  or  has  had,  the  property." 


CRIMINAL  JURISDICTION,  ETC,  8^ 


The  venue  may  be  laid  in  any  county  or  place  Venue— Com- 

•^  1  1      1  •       •      missioners  for 

where    the    accused    was    apprehended    or   is   m  OathsAct, 

•  1889 

custody  where  the  offence  charged  is — 

(a)  Under  the  Commissioners  for  Oaths  Act, 

1889. 

52  &  53  Vict.  c.  10. 

(b)  Bigamy.  Bigamy. 

24  &  25  Vict.  0.  100,  s.  57. 

"  Whosoever,  being  married,  shall  marry  any  other  person 
during  the  life  of  the  former  husband  or  wife,  whether  the 
second  marriage  shall  have  taken  place  in  England  or  Ire- 
land, or  elsewhere,  shall  be  guilty  of  felony  ....  and  any 
such  offence  may  be  dealt  with,  inquired  of,  tried,  deter- 
mined and  punished  in  any  county  or  place  in  England  or 
Ireland  where  the  offender  shall  be  apprehended  or  be  in 
custody,  in  the  same  manner  in  all  respects  as  if  the  offence 
had  been  actually  committed  in  that  county  or  place." 

(c)  Forgery.  Forgery. 

24  &  25  Vict.  c.  98,  s.  41. 

"  If  any  person  shall  commit  any  offence  against  this  Act, 
or  shall  commit  any  offence  of  forging  or  altering  any  matter 
whatsoever,  or  of  offering,  uttering,  disposing  of,  or  putting 
off  any  matter  whatsoever,  knowing  the  same  to  be  forged  or 
altered,  whether  the  offence  in  any  such  case  shall  be  in- 
dictable at  common  law,  or  by  virtue  of  any  Act  passed 
or  to  be  passed,  every  such  offender  may  be  dealt  with, 
indicted,  tried,  and  punished,  in  any  county  or  place  in 
which  he  shall  be  apprehended  or  be  in  custody,  in  the 
same  manner  in  all  respects  as  if  his  offence  had  been 
actually  committed  in  that  county  or  place;  and  every  ac- 
cessory before  or  after  the  fact  to  any  such  offence,  if  the 
same  be  a  felony,  and  every  person  aiding,  abetting,  or 
counselling  the  commission  of  any  such  offence,  if  the  same 
be  a  misdemeanour,  may  be  dealt  with,  indicted,  tried  and 
punished  in  any  county  or  place  in  which  he  shall  be  appre- 
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Perjury. 


Explosive 
Substances 
Act,  1883. 


hended  or  be  in  custody,  in  the  same  manner  in  all  respects 
as  if  his  offence,  and  the  offence  of  his  principal,  had  been 
actually  committed  in  such  county  or  place  "  (s.  41). 

(d)  Perjury. 

(1)  Under  the  Commissioners  for  Oaths  Act,  1889  (see 
supra) . 

(2)  Under  Foreign  Marriage  Act,  1892  (see  infra). 

In  other  cases  of   perjury,   the  venue  is  the 
county  or  place  where  the  offence  was  committed. 

(e)  Offences  under  the  Explosive  Substances 

Act,  1883. 

46  &  47  Vict.  c.  3. 


Larceny  or 
embezzlement 
by  persons  in 
the  King's 
service  or  by 
the  police. 


(f)  Larceny  or  embezzlement  by  persons  in 
the  King's  service  or  by  the  police. 

"  Every  offender  against  this  or  the  last  preceding  sec- 
tion "  (sects.  69,  70),  "  may  be  dealt  with,  indicted,  tried 
and  punished  either  in  the  county  or  place  in  which  he 
shall  be  apprehended  or  be  in  custody  (or  in  which  he  shall 
have  committed  the  offence)  "  (24  &  25  Vict.  c.  96,  s.  70). 


Venue — 


Dockyards 
Protection 
Act,  1772. 


Rule  30. — The  venue  may  be  laid  in  any 
county  in  the  United  Kingdom  in  respect  of  the 
off'ence  of — 

(1.)  Burning  or  destroying  the  King's  ships, 
arsenals,  dockyards,  etc. 

12  Geo.  3,  c.  24. 


Incitement  to       (2.)  Inciting  soldicrs  to  mutiny,  etc. 

Mutiny  Act, 

1797.  37  Geo.  3,  c.  70,8.2. 
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3.)  Violently  assaulting  or  resisting  officers  of  Excise  Act, 
the  Excise. 

7  &  8  Geo.  4,  c.  53,  s.  43. 

"  .  .  .  Every  such  offence  shall  and  may  be  enquired  of, 
examined,  tried,  and  determined  in  any  county  in  England, 
if  such  offence  shall  have  been  committed  in  England  or 
in  any  of  the  islands  thereof.  ..." 

(5.)  Offences  as^ainst  the  Customs  Act,  1876.      Customs  Act, 

1876. 
39  &  40  Vict.  c.  36,  s.  258. 


(6.)  Offences    against    the    Foreign    Marriage  Foreign  Mar- 
Act. 

55  &  56  Vict.  0.  23,  s.  15. 


\oi  "^§"6  Act, 

^^^*  1892. 


Rule  31. — The  venue  in   respect  of  offences  Coinage 
against  the  Coinage   Act  committed  in  different  Offences  Act, 
jurisdictions  may  be   laid  in   any  jurisdiction  in 
which  any  such  offence  was  committed. 

24  &  25  Vict.  c.  99,  s.  28. 

"  Where  any  person  shall  tender,  utter  or  put  off  any 
false  or  counterfeit  coin  in  one  county  or  jurisdiction,  and 
shall  also  tender,  utter  or  put  off  any  other  false  or  counter- 
feit coin  in  any  other  county  or  jurisdiction,  either  on  the 
day  of  such  first  mentioned  tendering,  uttering,  or  putting 
off,  or  within  the  space  of  ten  days  next  ensuing,  or  where 
two  or  more  persons,  acting  in  concert  in  different  counties 
or  jurisdictions,  shall  commit  any  offence  against  this  Act, 
every  such  offender  may  be  dealt  with,  indicted,  tried  and 
punished,  and  the  offence  laid  and  charged  to  have  been 
committed,  in  any  one  of  the  said  counties  or  jurisdictions, 
in  the  same  manner  in  all  respects  as  if  the  offence  had  been 
actually  and  wholly  committed  within  such  one  county  or 
jurisdiction." 
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Customs  Act,  Rule  32. — The  venue  in  respect  of  an  offence 
against  the  Customs  Act,  1876,  connnitted  on 
water  not  known  to  be  within  any  county  may  be 
laid  in  any  place  on  land  where  the  offender  may 
be,  or  may  be  brought. 

39  &  40  Vict.  c.  36,  s.  229. 

Venue—  RuLE  3-3. — The  vcnue  in  respect  of  an  offence 

abroad  by       Committed  abroad  by  any  person  employed  in  the 
person  in        pubHc  scrvicc  may  be  laid  in  Middlesex. 

public  service. 

42  Geo.  3,  c.  85,8.  1. 

See  51  &  52  Vict.  c.  41,  s.  89;  R.  S.  0.  Jan.  1907,  by 
which  London  and  Middlesex  are  made  one  for  the  purpose 
of  trial. 

It  may  be  noted  that  by  11  Will.  3,  c.  12,  the  trial  of  a 
colonial  governor  or  commander-in-chief  for  oppression,  &c. 
abroad  shall  be  in  the  King's  Bench  Division,  or  in  the  place 
fixed  by  any  special  commission.  In  the  latter  case,  the 
venue  would  be  specially  fixed  by  the  commission. 

Venue—  RuLE  34. — The  vcnuc  in  respect  of  an  offence — 

(1)  33  &  34  (I.)  Under  the  Foreign  Enlistment  Act,  1870, 

g/i6.^'     '  iiaay  be  laid  where  the  offence  was 

committed    or    where    the     offender 
may  be. 
V-  ^^  ^^I  ('^'^  Connected  with  the  Slave  Trade  may  be 

8. 26.       '  laid  where  the  offence  was  committed, 

or  where  the  offender  may  be,  or  in 
any  part  or  place  where  the  King  has 
jurisdiction  under  the  Foreign  Juris- 
diction Acts. 
^)f  &j^3  ^3  \  Under  the   Official    Secrets  Act,    1889, 

Vict.   C.   52,  ^  /  .  P  1  TT       •  1        T7-  • 

8. 6.  committed  out  of  the    United   King- 

dom may  be  laid  in  the  Central 
Criminal  Court  or  the  King's  Bench 
Division. 

See  the  various  statutes  mentioned  in  the  margin. 
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Rule  35. — The  venue  in  respect  of  the  offence  Venue— con- 
of  a  convict  being  unlawfully  at  large  after  a  aUarge"^'  ^ 
sentence  of  penal  servitude  may  be  laid  in  the 
county  or  place  in  which  the  offender  was  appre- 
hended  or  whence  he  was  received  to  be  sent 
into  penal  servitude. 

5  Geo.  4,  c.  84,  s.  22;   20  &  21  Vict.  c.  3,  s.  3. 

EuLE  36. — The  venue  in  respect  of  the  offence  Venue— 

p  .  .  •  (>  rt      1       escape:  Park- 

01   escaping  or   rescuing   a   prisoner  ironi  rark-  hurst  or  Pen- 
hurst  or  Pentonville  Prison  mav  be  laid  either  ^'^viiie 

m/  xrison. 

whel'e  the  offence  was  committed  or  where  the 
offender  was  retaken. 

See  as  to  Parkhurst  prison,  1  &  2  Vict.  c.  82,  s.  18,  and 
as  to  Pentonville  prison,  5  &  6  Vict.  c.  29,  s.  28. 

Rule  37. — The  venue  in  respect  of  Post  Office  Xl""^^^'"''* 

^  1        1     •  1    •  i  1  1  Uihceoiiences. 

oiiences  may  be  laid  m  any  county  or  place  where 
the  offence  was  committed,  or  where  the  offender 
is  apprehended  or  is  in  custody,  or  through  or 
adjoining  to  which  any  person  or  any  mail,  letter, 
parcel,  or  post  bag,  or  chattel,  or  money,  or 
valuable  security  in  respect  of  which  the  offence 
was  committed,  passed  in  due  course  of  convey- 
ance or  delivery  by  post. 

7  Will.  4  &  1  Vict.  c.  36,  s.  37. 
Rule  38. —  The  venue  in  respect  of  the  offence  VeDue— 

p       .       T  p  ^  '        '         ^•    1  11     stealina-  from 

oi   stealing  irom  a  ship  m  distress,  or  wrecked,  ship  in  dis- 
stranded,  or  cast  on  shore  may  be  laid  either  in  *''^*s- 
the  county  or  place  where   the  offence  was  com- 
mitted, or  in  any  county  or  place  next  adjoining 
thereto. 

24  &  25  Vict.  0.  96,  s.  64. 

Rule  39. — The  venue  in  respect  of  the  offence  Venue- 
of   sending  a  threatening  letter  (a),   or  a  letter  JetterTubS. 
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challenging  to  fight  (b),  or  a  libel  (c),  may  be  laid 
either  in  the  county  or  place  where  such  letter 
was  sent  or  where  it  was  received. 

(a)  B.  V.  Girdwood,  2  East,  P.  C.  1120;  R.  v.  Esser, 
Ibid.  1125. 

(b)  R.  V.  Williams,  2  Camp.  506. 

(c)  R.  V.  Watson,  1  Camp.  216,  where  it  was  held  that 
if  a  libellous  letter  is  sent  by  post  addressed  to  the  prose- 
cutor at  a  place  out  of  the  county  in  which  the  venue  is 
laid  in^  the  indictment  for  the  libel,  still,  if  it  was  first 
received  by  him  within  that  county,  this  is  a  sufficient 
publication  by  the  defendant  to  support  the  indictment.  See 
also  Staundf .  b.  2,  91,  as  to  nuisance.  See  as  to  such  offences 
when  partly  committed  abroad,  R.  v.  Von  Veltheim,  Cent. 
Cr.  Ct.  12  Feb.  1908. 


Venue — 
offence  by 
an  innocent 
agent. 


Venue — 
aiders  and 
abettors  in 
misde- 
meanours. 


Rule  40. — The  venue  in  respect  of  an  offence 
committed  by  an  innocent  agent  of  a  principal 
may  be  laid  either  where  the  agent  did  the  act  or 
where  the  principal  procured  the  agent  to  so  act. 

This  rule  is  founded  upon  the  principle  of  law  applic- 
able to  the  case  of  an  innocent  agent  (see  also,  Arch.  Cr. 
PL,  23rd  ed.  44,  citing  Fost.  Cr.  Cas.  349;  R.  v.  Brisac,  4 
East,  164). 

Rule  41. — The  venue  in  respect  of  the  offence 
of  aiding  and  abetting  the  commission  of  a  mis- 
demeanour may  be  laid  in  the  county  in  which 
such  misdemeanour  is  committed. 

In  R.  V.  Johnson,  2  East,  65,  the  defendant  was  charged 
with  publishing  a  libel  in  Middlesex.  In  fact,  the  libel  was 
contained  in  a  letter  written  by  the  defendant  in  Ireland, 
and  sent  from  there  by  post  to  a  third  person  in  Middlesex. 
This  third  person  published  such  libel  in  Middlesex. 

Held,  that  the  defendant,  having  procured  the  publica- 
tion of  the  libel  in  Middlesex,  might  be  indicted  in  ,that 
county  for  such  publication.  Per  Lord  Ellenborough,  C.J.: 
"  For  one  who  procures  another  to  "  (publish  a  libel)  "  com- 
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mit  a  misdemeanour  is  no  doubt  guilty  of  the  publica- 
tion "  (misdemeanour),  "  in  whatever  county  it  is  in  fact  " 
(published)  "  committed,  in  consequence  of  his  procure- 
ment "  (and  see  24  &  25  Vict.  c.  94,  s.  8). 

Rule  42. — The  venue  in  respect  of  the  offence  Venue— ac- 
of  being  an  accessory  before  or  after  the  fact  to  ^^^^ones. 
felony  (a)  wholly  committed  within  England  or 
Ireland  may  be  laid  in  the  district  of  the  Court 
which  has  jurisdiction  to  try  the  principal  felony, 
or  any  felonies  committed  in  any  county  or  place 
in  which  the  act  by  reason  whereof  such  person 
became  accessory  was  committed  ;  and  in  every 
other  case,  in  the  district  of  the  Court  which  has 
jurisdiction  to  try  the  principal  felony,  or  any 
felonies  committed  in  any  county  or  place  in 
which  such  person  is  apprehended  or  is  in 
custody  (1);  (b)  and  in  offences  by  accessories 
within  the  Admiralty  jurisdiction,  the  venue  shall 
be  the  county  or  place  in  which  the  accessory 
shall  be  indicted  (2). 

24  &  25  Vict.  c.  94. 

(1)  Sect.  7.  "  Where  any  felony  shall  have  been  wholly 
committed  within  England  or  Ireland,  the  offence  of  any 
person  who  shall  be  an  accessory  either  before  or  after  the 
fact  to  any  such  felony  may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punished  by  any  court  which  shall  have 
jurisdiction  to  try  the  principal  felony,  or  any  felonies  com- 
mitted in  any  county  or  place  in  which  the  act  by  reason 
whereof  such  person  shall  have  become  such  accessory  shall 
have  been  committed;  and  in  every  other  case  the  offence 
of  any  person  who  shall  be  an  accessory  either  before  or 
after  the  fact  to  any  felony  may  be  dealt  with,  inquired  of, 
tried,  determined  and  punished  by  any  court  which  shall 
have  jurisdiction  to  try  the  principal  felony  or  anj'-  felonies 
committed  in  any  county  or  place  in  which  such  person 
shall  be  apprehended  or  be  in  custody,  whether  the  princi- 
pal felony  shall  have  been  committed  on  the  sea  or  on  the 
land,  or  begun  on  the  sea  and  completed  on  the  land,  or 
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begun  on  the  land  and  completed  on  the  sea,  and  whether 
within  her  Majesty's  dominions  or  without,  or  partly  within 
her  Majesty's  dominions  and  partly  without;  provided  that 
no  person  who  shall  be  once  duly  tried  either  as  an  accessory 
before  or  after  the  fact,  or  for  a  substantive  felony  under 
the  provisions  hereinbefore  contained,  shall  be  liable  to  be 
afterwards  prosecuted  for  the  same  offence." 

(2)  Sect.  9.  "  .  .  .  The  venue  in  the  margin  shall  be  the 
same  as  if  the  offence  had  been  committed  in  the  county  or 
place  in  which  such  person  shall  be  indicted.  ..." 

Rule  4-3. — The  venue  in  respect  of  an  offence 
tried  in  the  King's  Bench  Division  of  the  High 
Court  is  the  county  or  place  in  which  the  indict- 
ment was  found. 

See,  however,  as  to  change  of  venue  in  such  cases,  infra, 
p.  81. 

Note. — Misdemeanours  committed  in  India  may  be  tried 
in  the  King's  Bench  Division  in  England  (13  Geo.  3,  c.  63). 

Rule  44. — The  venue  in  respect  of  offences 
within  the  jurisdiction  of  the  Lord  High  Admiral, 
and  which  are  tried  at  Assizes  or  Quarter  Sessions, 
is  the  county  or  place  in  which  the  trial  is  had. 

See  the  various  Acts  cited  in  the  note  infra. 

The  jurisdiction  of  the  Lord  High  Admiral  extends  to 
all  offences  against  the  law  of  England  committed  (1)  in 
British  ships  on  the  high  seasi,  in  ports,  harbours,  creeks, 
and  rivers  where  great  ships  go,  whether  within  the  body 
of  an  English  county  or  in  a  foreign  country  {supra,  rule  8) ; 
or  (2)  in  the  territorial  waters  of  the  King's  dominions. 

By  the  Territorial  Waters  Jurisdiction  Act,  1878  (41  & 
42  Vict.  c.  73)— 

Sect.  2.  "  An  offence  committed  by  a  person,  whether  he 
is  or  is  not  a  subject  of  her  Majesty,  on  the  open  sea  within 
the  territorial  waters  of  her  Majesty's  dominions,  is  an 
offence  within  the  jurisdiction  of  the  admiral,  although  it 
may  have  been  committed  on  board  or  by  means  of  a  foreign 
ship,  and  the  person  who  committed  such  offence  may  be 
arrested,  tried,  and  punished  accordingly." 


CRIMINAL  JURISDICTION,  ETC.  47 

Sect.  7.  "  *  The  territorial  waters  of  her  Majesty's  domi- 
nions,' in  reference  to  the  sea,  means  such  part  of  the  sea 
adjacent  to  the  coast  of  the  United  Kingdom,  or  the  coast 
of  some  other  part  of  her  Majesty's  dominions,  as  is  deemed 
by  international  law  to  be  within  the  territorial  sovereignty 
of  her  Majesty;  and  for  the  purpose  of  any  offence  declared 
by  this  Act  to  be  within  the  jurisdiction  of  the  admiral, 
any  part  of  the  open  sea  within  one  marine  league  of  the 
coast  measured  from  low-water  mark  shall  be  deemed  to  be 
open  sea  within  the  territorial  waters  of  her  Majesty's 
dominions." 

Or  (3)  in  circumstances  to  which  the  Merchant  Shipping 
Act,  1894  (57  &  58  Vict.  c.  60,  s.  60),  applies. 

(1)  Sect.  686. — (1)  "Where  any  person,  being  a  British  Jurisdiction 

subject,  is  chare^ed  with  having  committed  any  offence  on  i^^^'^^  o* 
J        '  ...  .  .  .         onences  on 

board  any  British  ship  on  the  high  seas  or  in  any  foreign  board  ship. 

port  or  harbour,  or  on  board  any  foreign  ship  to  which  he 

does  not  belong,  or,  not  being  a  British  subject,  is  charged 

with  having  committed  any  offence  on  board  any  British 

ship  on  the  high  seas,  and  that  person  is  found  within  the 

jurisdiction  of  any  Court  in  her  Majesty's  dominions,  which 

would  have  had  cognizance  of  the  offence  if  it  had  been 

committed  on  board  a  British  ship  within  the  limits  of  its 

ordinary  jurisdiction,  that  Court  shall  have  jurisdiction  to 

try  the  offence  as  if  it  had  been  so  committed." 

(2)  "  Nothing  in  this  section  shall  affect  the  Admiralty 
Offences  (Colonial)  Act,  1849." 

(II)  Sect.  687.  "  All  offences  against  property  or  person 
committed  in  or  at  any  place  either  ashore  or  afloat  out  of  his 
Majesty's  dominions  by  any  master  seaman,  or  apprentice 
who  at  the  time  when  the  offence  is  committed  is,  or  within 
three  months  previously  has  been,  employed  in  any  British 
ship  shall  be  deemed  to  be  offences  of  the  same  nature  re- 
spectively, and  be  liable  to  the  same  punishments  respec- 
tively, and  be  inquired  of,  heard,  tried,  determined,  and 
adjudged  in  the  same  manner  and  by  the  same  Courts  and  in 
the  same  places  as  if  those  offences  had  been  committed 
within  the  jurisdiction  of  the  Admiralty  of  England;  and 
the  costs  and  expenses  of  the  prosecution  of  any  such  offence 
m.a,j  be  directed  to  be  paid  as  in  the  case  of  costs  and  ex- 
penses of  prosecutions  for  offences  committed  within  the 
jurisdiction  of  the  Admiralty  of  England." 
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Or  (4)  in  circumstances  to  which  the  Merchant  Shipping 
Act,  1906  (6  Edw.  7,  c.  48),  applies.  See  sects.  43,  46,  of  that 
Act  as  to  forcing  seamen  on  siiore,  &c.,  and  note,  that  such 
are  subject  to  the  sections  cited  above  of  the  Act  of  1894. 

Originally,  crimes  committed  at  sea  were  within  the  ex- 
clusive jurisdiction  of  "  the  admiral,"  whose  office  seems 
to  have  been  executed  bj  many  admirals  acting  for  certain 
districts.  Later,  a  single  Lord  High  Admiral  was  appointed 
to  discharge  the  duties  of  the  office,  assisted  by  deputies  or 
vice-admirals. 

(1)  By  28  Hen.  8,  c.  15,  special  commissions  were 
appointed  to  deal  with  crimes  within  such  jurisdiction,  and 
this  statute  was  followed  by  others,  still  unrepealed  although 
superseded,  entrusting  the  duties  to  special  commissions  and 
to  Indian  and  Colonial  Courts  of  law. 

(2)  By  4  &  5  Will.  4,  c.  36,  s.  22,  the  Central  Criminal 
Court  was  also  given  the  power  of  exercising  the  jurisdic- 
tion of  "the  Admiralty  of  England."  (See  Ibid.  s.  3,  as 
to  venue,  &c.) 

By  7  &  8  Vict.  c.  2,  s.  1,  a  like  power  was  given  to  other 
Courts  of  Assize. 

(3)  By  the  Consolidation  Acts,  1861  (24  &  25  Vict.  c.  96, 
s.  115;  c.  97,  8.  72;  c.  98,  s.  50;  c.  99,  s.  36;  c.  100,  s.  68), 
Courts  of  Quarter  Sessions  (and  the  ordinary  criminal 
Courts)  were  given  a  like  power,  subject  to  the  limits  of 
their  jurisdiction,  over  offences  specified  in  these  Acts. 

(4)  By  sect.  684  of  57  &  58  Vict.  c.  60,  a  like  power  was 
given  in  cases  within  that  Act. 

Sect.  684.  "For  the  purpose  of  giving  jurisdiction  under 
this  Act,  every  offence  shall  be  deemed  to  have  been  com- 
mitted and  every  cause  of  complaint  to  have  arisen  either 
in  the  place  in  which  the  same  actually  was  committed  or 
arose,  or  in  any  place  in  which  the  offender  or  person  com- 
plained affainst  may  be."  (See  sects.  686,  687,  preceding 
rule,  and  the  Merchant  Shipping  Act,  1906  (6  Edw.  7,  c.  48), 
ss.  43,  46.) 

All  these  four  methods  for  punishins;'  offences  within  the 
jurisdiction  of  the  Lord  Hrjrh  Admiral  still  co-exist. 

See  as  to  accessories  in  felony,  24  &  25  Vict.  c.  94,  s.  9 
CThe  Accessories  and  Abettors  Act.  1861);  R.  v.  Peel, 
L.  d'  C.  231;   and  a-enerally,  2  Steph.  Hist.  Cr.  L.  24. 

In  the  Acts  cited  (2),  (3),  (4\  the  venue  is  to  be  the 
same  as  if  the  offence  had  been  committed  in  the  district  in 
whioh  the  person  is  indicted. 

As  to  (4),  see  sv.nrn ;  but  in  the  cases  there  provided  for, 
the  venne  of  an  offence  triable  in  an  English  Court  would 
be  the  venue  of  that  Court. 
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Change  of  Venue. 

Rule  45. — The  original  venue  of  an  indictment  Change  of 
may  be  changed  on  application  to  the  King's  Khig\^Bench 
Bench  Division  of  the  High  Court  (1).  Such  an  Division. 
application  may  be  made  either  by  the  Attorney- 
General  on  behalf  of  the  Crown,  or  by  a  private 
prosecutor  or  the  person  charged  or  sought  to  be 
charged  on  an  indictment.  If  such  application  is 
made  on  behalf  of  the  Attorney-General,  it  will 
1)6  granted  without  showing  grounds ;  if  made  by 
a  private  prosecutor  or  person  charged  or  sought 
to  be  charged  on  an  indictment,  the  applicant 
must  establish  to  the  satisfaction  of  the  High 
Court  either  that  a  view  in  another  county  than 
that  of  the  venue  is  necessary  (2),  or  that  a  fair 
and  impartial  trial  cannot  be  had  in  the  county 
in  which  the  original  venue  has  been  laid  [3) ;  or 
that  the  inhabitants  of  the  county  in  which  the 
original  venue  has  been  laid  are  indicted,  or  to 
be  indicted,  and  all  such  inhabitants  are  neces- 
sarily interested  in  the  event  of  the  trial  (4). 

(1)  In  order  to  make  the  application  the  indictment  must 
be  first  removed  from  any  Court  of  Session,  or  Assize,  Court 
of  Quarter  .Sessions,  or  other  court  of  competent  jurisdiction 
into  the  King's  Bench  Division  of  the  High  Court  of  Justice 
by  (a)  writ  of  certiorari,  or  (b)  by  Order,  and  the  Court  will 
then  decide  the  question  of  venue  in  accordance  AvitJi  1]io 
above  rules. 

In  every  case  of  change  of  venue,  there  is,  in  practice, 
change  of  place  of  trial,  and  it  would  be  hard  to  imagine 
a  case  Avhere  it  would  not  be  so.  For  this  reason,  as  well  as 
for  convenience,  proceedings  for  change  of  venue  will  be 
dealt  with  under  the  title  of  Proceedings  for  change  of 
Place  of  Trial. 

(2)  Clerk  v.  R.,  9  H.  L.  Cas.  184. 

B.K.  E 
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(3)  /?.  V.  Dunn,  11  -hw.  287:  h*.  v.  FawL\  2  Lord 
Raym.  1452  ;  R.  y.  Thomas,  4  M.  &  S.  442  ;  R.  v. 
EllhH,  ()  B.  &  C.  145  ;  Z^.  v.  Phuictj,  3  B.  &  Ad. 
947;  R.  V.  Russell,  4  B.  &  Ad.  576,  n.;  fi.  v.  Hjtwi,  3  B.  & 
Aid.  444;  jK.  v.  Patent  Eureka  and  Sanitary  Manure  Co., 
13  L.  T.  (N..S.)  365. 

(4)  JR.  V.  Southampton  {Inhabitants  of),  17  Q.  B.  D. 
424. 

iVo^e. — Where  it  is  sought  to  chang-e  the  venue  oi"  an 
indictment  for  misdemeanour  in  tlie  King's  Bench  Division, 
application  may  not  bo  made  uiilil  is-;iic  is  joined  (R.  v. 
Forbes,  2  Dowl.  440). 
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CHAPTER  II. 

VEXATIOUS  INDICTMENTS  ACTS — CONSENT  OF  SECRETARY 
OF  STATE — DIRECTOR  OF  PUBLIC  PROSECUTIONS — 
JUDGE — ATTORNEY-GENERAL — NOTICE — TIME. 

Vexatious  Indictments. 

Rule  46. — No  bill  of  indictment  for  any  of  the  Vexatious 
offences  enumerated  below  shall  be  preferred  to  ^"^,^^^!^/i"*^ 

r  Act,  1859, 

or  lound  by  any  grand  jury —  and  Criminal 

/ 1    \    XT    1  1  p        •  X^nw  Amend- 

(1.)  Unless  the  prosecutor  or  person  preierring  ment  Act, 
such  indictment  has  been  found  by  re- 
cognizance to  prosecute  or  give  evidence 
against  the  accused  ;  or 

(2.)  Unless  the  accused  has  been  committed  to 
or  detained  in  custody ;  or 

(8.)  Unless  the  accused  1ms  been  bound  by 
recognizance  to  appear  to  answer  an 
indictment  to  be  preferred  against  him 
for  such  offence  ;  or 

(4.)  Unless  such  indictment  for  such  offence, 
if  charged  to  have  been  committed  in 
England,  be  preferred  by  the  direction 
or  with  the  consent  in  writing  of  (a)  a 
judge  of  the  High  Court  of  Justice ; 
or  (b)  of  his  Majesty's  Attorney-General 
or  Solicitor-General  for  England ;  or  (c) 
unless  such  indictment  for  such  offence, 
if  charged  to  have  been  committed  in 
Ireland,  be  preferred  by  the  direction 
or  with  the  consent  of  a  judge  of  the 
Supreme  Court  of  Ireland  or  of  his 
Majesty's  Attorney-General  or  Solicitor- 
General  for  Ireland  ;  or  (d),  in  the  case 
£  2 
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of  an  indictment  for  perjury,  unless  sucli 
indictment  for  such  offence  be  preferred 
by  the  direction  of  any  Court,  judge  or 
public  functionary  authorized  by  14  & 
lo  Vict.  c.  100,  to  direct  a  prosecution 
for  perjury;  or 
(5.)  Unless  sucli  indictment  for  any  such  offence 
be  preferred  with  the  consent  of  tlie 
Court  in  or  before  which  tlic  same  is 
preferred. 

This  rule  is  framed  on  the  following  statute? — 
Vexatious  (1)  22  &  23  Vict.  c.  17. 

w'*'f?-1f^'''  ^^^^-  1-   "  ^^^^^  *^^^  ^«^  f^ay  of  September,  1859,  no  bill  of 

.>2  ,{•  23  Vict*    in<li('tment  for  any  of  the  offences  following;    viz. 
c.  17»  Perjury, 

Subornation  of  perjury, 

Conspiracy, 

Obtaining  money  or  other  property  by  false  pretoncos, 

Keeping  a  gambling  house, 

Keeping  a  disorderly  house,  and 

Any  indecent  asSanlt, 
shall  be  presented  to  or  found  by  any  grand  jur\',  unless 
the  prosecutor  or  other  person  presenting  such  indictment 
has  been  bound  b}^  recognizance  to  prosecute  or  give  evi- 
dence against  the  person  accu.sed  of  such  offence,  or  unless 
the  person  accused  has  been  committed  to  or  detained  in 
custody,  or  has  been  bound  b}^  recognizance  to  appear  to 
answer  to  an  indictment  to  be  preferred  against  him  for 
such  offence  (1),  or  unless  such  indictment  for  such  offence, 
if  charged  to  have  been  committed  in  England,  be  preferred 
]\y  the  direction  or  with  the  consent  in  writing  of  a  judge 
of  one  of  the  superior  Courts  of  law  at  Westminster  (a), 
or  of  her  Majesty's  attorney-general  or  solicitor-general  for 
England  (2),  or  unless  such  indictment  for  such  offence,  if 
charged  to  have  been  committed  in  Ireland,  be  preferred 
by  the  direction  or  with  the  consent  in  writing  of  a  judge 
of  one  of  the  superior  Courts  of  law  in  Dublin,  or  of  his 
Majesty's  attorney-general  or  solicitor-general  for  Ireland, 
or  (in  the  case  of  an  indictment  for  perjury)  by  tlio  direc- 
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tioii  of  any  Court,  judge,  or  public  functionary  authorized 
by  an  Act  of  the  session  holden  in  the  fourteenth  and  iif- 
teenth  years  of  her  Majes-ty,  chapter  one  hundred,  to  direct 
a  prosecution  for  perjury  (3). 

''  ('2)  Where  any  charge  or  complaint  shall  be  made  before 
any  one  or  more  of  her  Majesty's  justices  of  the  peace  that 
any  person  has  committed  any  of  the  offences  aforesaid 
Avithin  the  jurisdiction  of  such  justice,  and  such  justice  shall 
refuse  to  commit  (1)  or  to  bail  the  person  charged  with 
such  offence  to  be  tried  for  the  same,  then  in  case  the  pro- 
secutor shall  desire  to  prefer  an  indictment  respecting  the 
said  offence,  it  shall  be  lawful  for  the  said  justice,  and  he 
is  hereby  re:]^uired  to  take  the  recognizance  of  such  prose- 
cutor to  prosecute  the  said  charge  or  complaint  (2)  and  to 
transmit  such  recognizance,  information,  depositions,  if  any, 
to  the  Court  in  which  such  indictment  ought  to  be  preferred, 
in  the  same  manner  as  such  justice  would  have  done  in 
case  he  had  committed  the  person  charged  to  be  tried  for 
such  offence. 

"  This  Act  shall  not  extend  to  Scotland." 

(a)  See  36  &  37  Vict.  c.  6G,  s.  16,  which  transfers  to  the 
High  Court  of  Justice  the  jurisdiction  of  ''  the  superior 
Courts  of  law  at  Westminster." 

(2)  30&31  Vict.  c.  35. 

Sect.  1.   "  That  the  said  provisions  of  the  said  first  section  Crimiutd  Luw 
of  the  said  Act  shall  not  extend  or  be  appli(!able  to  prevent  ^}-"^endment 

L  i-  I  Act,  18b/. 

the  presentment  to  or  finding  by  a  grand  jury  of  any  bill  33  r.  31  y  .f 
of  indictment  containing  a  count  or  counts  for  any  of  the  c.  35. 
offences  mentioned  in  the  said  Act,  if  such  count  or  counts 
be  such  as  may  now  be  lawfully  joined  with  the  rest  of  sucli 
bill  of  indictment,  and  if  the  same  count  or  counts  be  founded 
(in  the  opinion  of  the  Court  in  or  before  which  the  same  bill 
of  indictment  be  preferred)  upon  the  facts  or  evidence  dis- 
closed in  any  examinations  or  depositions  taken  before  a 
justice  of  the  peace,  in  the  presence  of  the  person  accused 
or  proposed  to  be  accused  by  such  bill  of  indictment,  and 
transmitted  or  delivered  to  such  Court  in  due  course  of  law; 
and  nothing  in  the  said  Act  shall  extend  or  be  applicable 
to  prevent  the  presentment  to  or  finding  by  a  grand  jury 
of  any  bill  pf  indictment,  if  such  bill  be  presented  to  the 
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grand  jury  with  the  consent  of  the  Court  in  or  before  which 
the  same  may  be  preferred." 

The  importance  of  the  above  statute  lies  in  the  fact  that 
frequently  a  magistrate  does  not  commit  for  all  the  offences 
covered  by  the  evidence,  and  on  which  it  is  subsequently  to 
committal  deemed  advisable  to  try  the  accused. 

And  see  infra  as  to  application  for  leave  to  prefer. 


Application 
to  prefer 
indictment. 

30  &  31  Vict. 
c.  35. 


Notes  to  the  Vexatious  Indictments  Act,  1859. 

Sect.  1. — (1)  Justices  acting  for  one  petty  sessional  divi- 
sion of  a  county  may  commit  for  trial  on  a  charge  arising 
in  another  petty  sessional  division  of  the  same  county  {K. 
V.  Beckley,  20  Q.  B.  D.  187  K 

(2)  The  attorney-general  or  solicitor-general  may  autho- 
rize the  ]H-eferring  of  an  indictment  although  the  justices 
have  refused  to  commit  {R.  v.  Rogers,  66  J.  P.  825). 

(3)  A  Court  of  Bankrui:)tcy  has  power  to  commit  for 
offences  against  the  Debtors  Act,  1869,  or  the  Bankruptcy 
Acts,  1883  (46  &  47  Vict.  c.  52,  s.  165),  1890. 

Sect.  2. — (Ij  The  dismissal  by  justice;^  of  a  charge  made 
bond  fide  and  within  the  jurisdiction  of  the  Court,  for  want 
of  evidence,  even  where  none  is  tendered,  is  a  "  refusal  to 
commit  "  (R.  v.  Lord  Mayor  of  London,  Ex  parte  Gostling, 
16  Cox,  77). 

(2)  A  justice  cannot  l)e  coiiipelle:!  to  grant  process  against 
c.  person  sought  to  be  accused  of  an  offence  within  the  Act, 
or  to  take  recognizances  under  sect.  2  thereof,  where  it  does 
not  appear  from  the  information  that  an  indictable  offence 
has  been  committed  (Ex  parte  Wason,  L.  R.  4  Q.  B.  573; 
R.  V.  Battier,  44  J.  P.  490;  Ex  parte  Reid,  49  J.  P.  600). 
But  an  application  to  a  judge  may  bo  made  under  the  Act. 

Note  to  the  Criminal  Law  Amendment  Act,  1867. 

It  is  usual  (where  it  is  sought  to  obtain  leave  from  a 
judge  to  prefer  an  indictment  for  an  offence  in  respect  of 
which  the  provisions  of  the  Vexatious  Indictments  Act,  1859, 
have  not  been  observed),  to  give  notice  of  intention  to  apply 
to  the  person  sought  to  be  accused,  or  to  liis  solicitor,  and 
the  application  should  be   made  in  the  presence   of    such 
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j)ersoii  or  lii.s  counsel,  unless  ai'ter  notice  given  such  ])er.s(ni 
ne<)^lects  to  appear  by  hinisolf  or  counsel.  In  H.  v.  lini//, 
o2  L.  J.  M.  C.  11,  it  was  held  that  the  consent  of  a  judge 
niioht  1)0  obtained  ex  parte,  without  notice  to  the  person 
sought  to  be  accused.  It  is  therefore  not  absolute!}'  neces- 
sary to  take  the  course  descHbed  above,  but,  as  stated,  it 
is  usual  to  do  so,  and  to  serve  Avitli  the  notice  a  co])y  of  the 
evidence  proposed  to  be  adduced  on  the  trial,  uidess  such 
is  contained  in  a  depo-iition  already  taken. 

Rule  47. — The  offences  subject  to  tlic  Vexa-  otfenceH 
tious  Indictments  Act,  1859,  are —  ttle^Vexatious 

Indictments 

Conspiracy  (a).  ''^^*' 

Obtaining"   property    by   false    pretences  (a). 

(^Nofe. — An  attempt  to  so  obtain  is  not 

within  the  Act  (A*,  v.   Burton^    13  Cox, 

71).) 
Indecent  assault  (on  male  or  female)  (a). 
Keeping  a  disorderly  house  (a). 
Keeping  a  gambling  house  (a). 
Perjury  (a). 

Subornation  of  perjury  (a). 
Perjury    under   the    Naval    Discipline    Act, 

186G(b). 
All    misdemeanours    under    Part    II.   of    the 

Debtors  Act,  1809,  as  amended  by  the 

Bankruptcy  Acts,  1883,  1890(c). 
Every    libel    and    alleged    libel,    and    every 

offence  undcr^  the  Newspaper  Libel  and 

Registration  Act,  1881  (d). 
All  misdemeanours  under  the  Crindnal  Law 

Amendment  Act,  1885  (e). 
All   offences  under  the   Mercliandise   Marks 

Act,  1887(f). 
All  offences  under  the  Prevention  of  Ciu'rup- 

tion  Act,  1900(g). 
All  offences  under  the  Punishment  of  Incest 

Act,  1908  (h). 
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All  misdemeanours  under  the  Children  Act, 
1908  (i). 

(a)  22  &  23  Vict.  c.  17,  s.  1. 

(b)  29  &  30  Vict.  c.  109,  s.  G7. 

(c)  32  &  33  Vict.  c.  62,  s.  18;  46  &  47  Vict.  c.  52;  oS'&  54 
Vict.  c.  71. 

(d)  44&  45  Vict.  c.  60,  s.  6. 

(e)  48  &  49  Vict.  c.  69,  s.  17. 

(f)  50  &  51  Vict.  c.  28,  s.  13. 
(g-)  6  Edw.  7,  c.  34,8.  2  (2). 
(h)  8  Edw.  7,  c.  45,  s.  4  (1). 
(i)  8  Edw.  7,  c.  67,  s.  35. 


Consent  of  Secretary  of  State. 

Consent  of  RuLE  48. — No  indictment  shall  bo  preferred  to 

staww  «!'  found  by  a  grand  jury  against  a  person  not  a 
necessary  for  subjcct  of  the  King  for  an  offence  committed 
mdictment.     witliin  the  jurisdiction  of  the  Admiral  without 

the  consent  and  certificate  of  a  Principal  Secretary 

of  State. 

The  Territorial  Waters  Jurisdiction  Act,  1878  (41  &  42 
Vict.  c.  73),  s.  3. 

"  Proceedings  for  the  trial  and  punishment  of  a  person 
who  is  not  a  subject  of  her  Majesty,  and  who  is  charged 
with  any  such  offence  as  is  declared  by  this  Act  to  be  Avithin 
the  jurisdiction  of  the  Admiral,  shall  not  be  instituted  in  any 
court  of  the  United  Kingdom,  except  with  the  consent  of 
one  of  her  Majesty's  principal  Secretaries  of  State,  and  on 
his  certificate  that  the  institution  of  such  proceedings  is 
in  his  opinion  expedient,  and  shall  not  be  instituted  in  any 
of  the  dominions  of  her  Majesty  out  of  the  United  Kingdom, 
except  with  the  leave  of  the  governor  of  the  part  of  the 
dominions  in  which  such  proceedings  are  proposed  to  be 
instituted,  and  on  his  certificate  that  it  is  expedient  that 
such  proceedings  should  be  instituted." 
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Consent  of  Director  of  Public  Prosecutions. 

Rule  49. — A  charge  of  being  a  habitual  criminal  Consent  of 
shall  not  be  inserted  in  an  indictment  without  the  PubUc^Prose 
consent  of  the  Director  of  Public  Prosecutions.        cutions,  &c. 


The  Preventiuu  of  Crime  Act,  1908  (8  Edw.  7,  c.  59;, 
s.  10  (4)— 

'■  Provided  that  a  charge  of  being"  a  habitual  criminal 
shall  not  be  inserted  in  an  indictment  ....  without  the 
consent  of  the  Director  of  Public  Prosecutions;  and  unless 
not  less  than  seven  days'  notice  has  been  given  to  the  proper 
officer  of  the  Court  by  which  the  offender  is  to  be  tried, 
and  to  the  offender,  that  it  is  intended  to  insert  such  a 
charge;  and  the  notice  to  the  offender  shall  specify  tlie 
previous  convictions  and  the  other  grounds  upon  Mhicli  it 
is  intended  to  found  the  charge." 

And  see  rule  55  as  to  Director  of  Public  Prosecutions 
and  "  incest  "  cases,  and  as  to  proof  of  "  consent,"  infra, 
p.  132. 

Consent  of  Judge. 

Rule    50. — No   criminal    prosecution   shall   be  Consent  of 
commenced    against    any   proprietor,    publisher,  ^^^s^'  ^^' 
editor,  or  any  person  responsible  for  the  publica- 
tion   of    a    newspaper   for    any    libel    published 
tlierein  witliout  the  order  of  a  judge  at  chambers 
being  first  had  and  obtained. 

Law  of  Libel  Amendment  Act,  1888  (51  &  52  Vic',  c.  G4), 
s.  8. 

Note. — This  rule  does  not  apply  to  criminal  informa- 
tion for  libel  (Sh.  &  M.  Pr.  C.  O.,  2nd  ed.  157). 

Rule  ol. — Where  any  civil  proceedings  have  Consontof 
been  taken  against  a  person  under  section  80  of  J"^°®'  '^'^• 
the  Larceny  Act,    1861,   as   being   a   fraudulent 
trustee,  no  one  who  shall  have  taken  such  civil 
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Consent  of 
Atlorney- 
Generxl,  &c. 


Consent  of 
Atturoov- 
General,  &.c'. 


Consent  of 
Attjruey- 
Geueral,  &c. 


proceedings  sliall  commence  criminal  proceedings 
under  such  section  80  without  the  sanction  of  the 
Court  or  Judge  before  whom  sucli  civil  proceed- 
ings sliall  have  been  had  or  shall  be  pending. 

.Soc  also  ai  to  uecossity  for  sanction  of  Attorney-GcMioral, 
rule  52,  &c. 

Consent  of  Attorney-General. 

Rule  52. — No  indictment  for  any  offence  speci- 
fied in  this  rule  shall  be  preferred  to  or  found  b}  a 
grand  jury  unless  with  the  sanction  of  the  Attorney- 
General,  or,  in  a  vacancy  of  that  office,  of  the 
Solicitor-General. 

(1.)  Fraudulent  concealment  or  falsification  by 
any  seller  or  mortgagor,  &c.  of  land, 
mider  22  &  2'3  Vict.  c.  ^o,  s.  24 ; 
23  &  24  Vict.  c.  38,  s.  8. 
(2.)  Fraudulent  disposition  of  trust  property 
under  24  &  2o  Vict.  c.  96,  s.  80. 

In  tlio  two  ease  J  above,  it  seems  that  there  is  no  power 
for  the  .SoHcitor-Goneral  to  act  if  tlioro  is  an  Attorn(3y- 
Goneial  in  existence. 

Rule  53. — No  indictment  shall  be  preferred  to 
or  found  bv  a  <>:rand  iurv  for  an  offence  under  the 
Explosive  Substances  Act,  1883(1),  unless  with 
the  consent  of  the  Attorney-General,  or  in  case  of 
his  inability,  or  of  a  vacancy  in  the  office,  of  the 
Solicitor-General. 

(1)  46  &  47  Vict.  c.  3,  s:s.  7  (1),  9. 

Rule  54. — No  indictment  shall  be  preferred  to 
or  found  by  a  grand  jury  without  the  consent  of 
the  Attorney-General  or  the  Solicitor  General  for 
an  offence  under  the  Official  Secrets  Act,  1889(a); 
the  Public  Bodies  Corrupt  Practices  iVct,  1889(b); 
an  Act  for  the  Better  Prevention  of  Corruption, 
1906(c). 
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(a)  52  &  53  Vict.  c.  52,  s.  7. 

(b)  52  &  53  Vict.  c.  69,  s.  4. 

(c)  6  Edw.  7,  c.  34,  s.  2  (2). 

KuLE    DD. — No    prosecution    for    any    offence  consent  of 
under  the  Punislmient  of  Incest  Act,  1908,  shall  Attorney 
be    commenced    without    the    sanction    oi     the 
Attorney-General ;    but    this   provision   does   not 
apply  to  any  prosecution  commenced    by  or  on 
behalf  of  the  Director  of  Public  Prosecutions. 

8  Edw.  7,  c.  45,  s.  G. 

Except  when  otherwise  stated,  it  seems  tliat  power  gvivcii 
to  an  Attorney-General  is  not  power  given  to  a  .Solicitor- 
General,  and  that  the  latter  cannot  discharge  all  the  statu- 
tory duties  of  the  other.  The  provision  in  42  &  43  Vict, 
c.  22,  s.  9,  that  the  term  "  At!;orney-Gencral  "  sliall  include 
.Solicitor-General  is  restricted  to  the  Act  itself. 

As  to  proof  of  "  consent,"  see  R.  v.  Turner,  2G  T.  L.  R. 
112. 

Notice  to  Person  Accused. 

Sec  also  as  to  notice  of  a])plication  for  an  iuforuialion 
against  a  magistrate,  chapter   "  Information." 

Rule  5(3  — An  indictment  shall  not  contain,  in  Notice- 
addition  to  a  charge  of  a  substantive  offence,  a  i^Jlate"^" 
charge  that  the  accused  is  a  habitual  drunkard,  Act,  isys. 
if   evidence   to   the  effect  that   he   is  a  habitual 
drunkard  has  not  been  given  before   he  is   com- 
mitted, unless  seven  days'  notice  of  intention  to 
charge  that  he  is  a  habitual  drunkard  has  been 
given  both  to  the  accused  and  to  the  Court  of 
trial. 

Gl  &  G2  Vict.  c.  GO,  s.  1  (2).  "Provided  tliat:  unless 
evidence  that  tlie  offender  is  an  habitual  drunkard  Jias  been 
given  before  he  is  committed  for  trial,  not  le^s  than  seven 
days'  notice  shall  be  given  to  the  proper  officer  of  the  Court 
by  which  the  offender  is  to  be  tried,  and  to  the  offender,  that 
it  is  intended  to  charge  habitual  drunkenne-is  in  the  indict- 
ment." 

"  Notice  "  must  be  proved. 
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Notice — 
The  Preven- 
tion of  Crime 

Act,  1908. 


Rule  57. — A  charge  of  being  a  habitual 
criuiinal  shall  not  be  inserted  in  an  indictment 
.  .  .  .  unless  not  less  than  seven  days' notice  (1)  has 
been  given  to  the  proper  officer  of  the  Court  (2)  by 
which  the  offender  is  to  be  tried,  and  to  the 
offender  (^'3)  that  it  is  intended  to  insert  such  a 
charge ;  and  the  notice  to  the  offender  shall 
specify  the  previous  convictions  and  the  other 
grounds  upon  which  it  is  intended  to  found  the 
charge  (4). 

This  rule  is  in  the  wurds  of  8  E:hv.  7,  c.  5i),  s.  4; 
"notice"  must  be  2:)roved,  i.e.,  (1)  "clear"  days  (U.  v. 
Turner,  uhi  supra);  (2)  by  calling  anyone  who  can  sAvear 
to  the  receipt  by  the  officer;  (3)  by  evidence  of  the  giving 
of  the  notice,  and  secondar}^  evidence  of  the  contents  thereof. 

Note. — Notice  to  produce  is  not  necessar}^  {K.  v.  Turner, 
(1910)  1  K.  B,  346;    and  see  R.  v.  Waller,  ibid.  364). 

(4)  If  there  are  no  other  grounds,  it  is  sufficient  to  specify 
the  previous  convictions  (72.  v.  Waller,  uhi  supra).  If 
"  other  grounds  "  are  relied  on,  it  i3  not  necessary  to  set  out 
evidence,  but  there  must  be  a  statement  of  the  other  grounds 
generally,  e.g.,  that  the  accused  is  doing  no  work,  and  has 
no  honest  means  of  livelihood  (R.  v.  Turner,  uhi  supra). 


Inclictineuts 

offending' 

against 

Vexatious 

Indictments 

Act,  &c. 


Practice 
under 
V.  I.  Act. 


KuLE  58. —  If  an  indictment  found  by  a  grand 
jury  offends  against  the  ju'ovisions  of  the  Vexa- 
tious Indictments  Ac.t,  or  any  Act  requiring 
"consent"  to  a  prosecution,  the  indictment  so 
offending,  or  any  count  or  counts,  or  any  part 
thereof,  so  offending  will  be  quashed  on  applica- 
tion made  to  the  Court. 

See  R.  V.  Fuidge,  L.  &  C.  390;  R.  v.  Becldey,  20 
Q.  B.  D.  187. 

Semble,  that  it  is  the  duty  of  the  judge  at  the  trial  to 
quash  the  offending  counts.  See  also  R.  v.  Bradlaugh,  15 
Cox,  156. 

One  or  two  recent  cases  illustrating  the  working  of  the  Act 
are  appended. 

In  R.  V.  Harris  (64  J.  P.  360),  an  indictment  charged 
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(1)  perjury;  (2)  conspiracy  to  commit  perjury;  (3)  con- 
spiracy to  obtain  goods  by  false  pretences. 

The  committal  was  in  respect  of  the  first  two  charges, 
the  third  being  subsequently  added  by  the  prosecution.  At 
the  trial  the  judge  refused  to  allow  evidence  to  be  given 
on  the  third  count,  on  the  ground  that  if  it  were  given  tlio 
prisoners  would  be  improperly  embarrassed  thereby.  On 
the  argument,  counsel  for  the  Crown  stated  that  it  was  the 
practice  of  the  Central  Criminal  Court  to  add  counts  without 
having  first  obtained  leave  from  the  Court  to  do  so,  Avhere 
the  evidence  of  such  added  counts  is  contained  in  the  depo- 
sitions. Counsel  did  not  state  the  age  of  the  so-called 
"practice,"  wdiich,  if  it  exists  at  all,  is  at  variance  with 
that  of  other  criminal  Courts.  (And  see  30  &  31  Vict.  c.  oo, 
s.  1.) 

In  R.  V.  Chrke  (59  J.  P.  218),  Collins,  J.,  held  that  the 
practice  in  question  was  reasonable,  and  that  it  was  not 
necessary  to  obtain  the  leave  of  the  Court  before  sending 
in  a  bill  wdth  such  added  count  to  the  grand  jury;  but, 
with  all  respect  to  so  great  an  authority,  the  ruling  is 
opposed  to  both  the  spirit  and  the  plain  construction  of  the 
Act.    See  also  R.  v.  Crabbe,  59  J.  P.  217. 

In  R.  V.  Eayres,  tried  at  the  Central  Criminal  Court,  it 
was  held  by  the  Common  Serjeant  (Mr.  Bosanquet,  K.C.) 
that  when  a  prosecutor  has  entered  into  a  recognizance, 
under  the  provision  of  sect.  2  of  the  Vexatious  Indictments 
Act,  to  prosecute  a  charge,  but  fails  to  prefer  his  bill  of 
indictment  before  the  grand  jury,  the  Court  cannot,  after 
the  grand  jury  have  been  discharged,  entertain  an  applica- 
lion  by  him  to  enlarge  his  recognizance  to  the  next  sessions. 

And  SCO  R.  v.  Coyne^  09  J.  P.  151. 

Time. 

HuLE    59. — Subject    to    the    exceptions    given  Time, 
below,    an    indictment    or    information    may    be 
preferred  at  any  time. 

The  general  rule  is  expressed  in  the  liatin  phrase 
"  Nullum  tempus  occurrit  regi,"  which  means  that  the  Crown 
is  not  barred  by  lapse  of  time  from  instituting  criminal 
proceedings  against  an  offender. 
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Treason. 


Penal 
statutes. 


Sir  James  Stephen  nieiitioiis,  in  his  History  of  the  Crimi- 
nal Law  (Vol.  2,  p.  2),  that  in  1863  he  held  a  brief  for  the 
Crown  in  a  case  in  which  a  man  was  charged  with  having 
stolen  a  leaf  out  of  a  parish  register  in  1803 — sixty  years 
before.  In  this  ca3e  the  grand  jury  threw  out  the  bill,  and 
in  siuiilar  cases  the  same  course  Avould  probably  be  taken. 
Frequently,  in  criminal  courts,  wlien  there  are  two  or  moio 
indictments  found  against  an  accused,  he  is  only  tried  and 
sentenced  upon  one.  On  his  release  from  prison,  after 
serving  his  sentence,  theoretically  he  may  be  tried  upon 
the  indictments  remaining,  but  ])ractically,  I  believe,  no  in- 
stance ha<  occurred  of  such  a  course  being  adopted.  In  an 
extreme  case  it  might  well  Ito  tliat  it  would  be  desirable  lo 
do  so. 

Exceptions. 

Rule  60. — An  indictment  for  treason  (other 
than  (1)  treason  by  desig*nin<^-,  endeavouring, 
or  attempting  any  assassinaticm  of  the  King 
by  poison  or  otherwise  ;  (2)  treason  connnitted  on 
the  high  seas  or  in  a  foreign  country,  when  there 
is  no  limitation  of  time)  must  be  found  by  the 
grand  jury  within  tln'ee  years  of  tlie  commission 
of  tlie  offence,  if  committed  in  England  or  Wales, 
or  Berwick-on-Tweed,  or  Scotland. 

This  is  by  virtue  of  sects.  5  and  6  of  7  &  8  Will.  3,  c.3. 

In  Fost.  Cr.  Cas.  249,  it  is  stated:  '"  This  limitaiion  is 
by  letter  of  the  Act  confined  to  the  southern  parts  of  Great 
Britain,  and  before  the  Union  it  could  not  be  otherwise. 
But  I  conceive  that  by  the  general  tenor  of  the  7  Anne  it 
is  extended  to  treasons  of  the  like  kind  committed  in  Scot- 
land "  (see  7  Anne,  c.  21). 

Rule  6()a. — An  indictment  or  information  upon 
any  penal  statute  must,  where  the  statute  does 
not  contain  a  shorter  period  of  limitation,  be 
brought^ — 

(a)  If  the  forfeiture  is  limited  to  the  King, 
within  two  years  after  the  offence  com- 
mitted. 
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(b)  If  tlic  forfeiture  is  limited  to  the  King  and 

the  prosecutor,  within  one  year  after  the 
offence  committed. 

(c)  If  there  is  no  such  prosecutor,  within  two 

years  after  such  year. 

31  Eliz.  c.  5,  s.  5. 

This  Act  is  impliedly  repealed  by  11  &  12  Vict.  c.  43,  as 
to  informations  commencing  summary  proceedings,  but 
otherwise  it  remains  in  force. 

Rule  61. — No  person  shall  be  prosecuted  by  Blasphemy. 
virtue  of  this  Act  for  any  w^ords  spoken,  unless 
the  information  of  such  words  shall  be  given  upon 
oath  before  one  or  more  justice  or  justices  of  tlie 
peace,  witliin  four  days  after  such  words  spoken, 
and  the  prosecution  of  such  offence  be  within 
three  months  after  such  information. 

This  is  9  Will.  ,3,  c.  35  (An  Act  for  the  more  ofloctual 
su])prossing  of  Blasphemy  and  Profaneness),  s.  2. 

Rule  62. — No  person  or  persons  shall  be  prose-  Riot, 
cuted   by  virtue   of  this  Act   for  any  oft'ence   or 
offences  committed  contrarv  to  the  same,  unless 
such    prosecution    be   commenced   within    twelve 
months  after  tlie  offence  committed. 

This  is  1  Geo.  1,  st.  2,  c.  5  (Riot  Act,  1714),  s.  8. 
The  same  provision  is  contained  in  33  Geo.  3,  c.  62,  as  to 
riotous  seamen  (s.  8). 

Rule  63. — No  person  shall  be  prosecuted  bv  Unlawful 
virtue  of  this  Act  for  anvthino*  done  or  counnitted  <^^'^^^'""- 
contrary  to  the  provisions  herein-before  contained, 
unless  such  prosecution  shall  be  commenced  within 
six  calendar  montlis  after  the  offence  conmiitted. 

This  is  GO  Geo.  3  &  1  Geo.  4,  c.  1  (Unlawful  Drilling  Act, 
1819),  s.  7, 
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Rule  64. — The  prosecution  for  every  offence 
punishable  upon  indictment,  or  otherwise  than 
upon  sununary  conviction  by  virtue  of  tliis  Act, 
shall  be  coinnienced  within  twelve  calendar  months 
after  the  commission  of  such  offence. 

This  is  9  Geo.  4,  c.  69  (Night  Poaching  Act,  1828),  s.  4. 

Rule  60. — (a)  All  prosecutions  for  the  felon v 
of  unduly  solenniizin<i^  marriage  ''shall  be  com- 
menced within  the  space  of  three  years  after  the 
offence  committed." 

4  Geo.  4,  c.  76  (The  Marriage  Act,  1823),  s.  21. 

!  b)  Every  prosecution  under  this  Act  shall  be 
commenced  within  the  space  of  three  years  after 
the  offence  committed. 

This  is  6  &  7  Will.  4,  c.  80  (The  Marriage  Act,  1836), 
s.  41. 

(c)  A  prosecution  for  perjury  under  the  Marriage 
Act,  18-l(),  must  be  commenced  "before  the  ex- 
piration of  eighteen  calendar  months  from  the 
solemnization  of  such  marriage." 

3  &  4  Vict.  c.  72  (The  Marriage  Act,  1840),  s.  4. 

Rule  66. — (a)  A  prosecution  on  indictment  for 
an  offence  under  this  Act  shall  be  commenced 
within  three  years  after  the  commission  of  such 
offence. 

This  is  37  &  38  Vict.  c.  88  (Births  and  Deaths  Registration 
Act),  s.  46. 

(b)  Indictments  or  informations  brought  or  ex- 
hibited for  any  offence  against  the  Customs  Acts, 
in  any  Court  or  before  any  justice,  shall  be  brought 
or  exliibited  within  three  years  next  after  the  date 
of  the  offence  committed. 

This  is  39  &  40  Vict.  c.  36  (Customs  Act,  1876),  s.  2.57. 
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Rule  67. — A  proceeding  as^ainst  a  person  in  Corrupt 
respect  of  the  offence  of  a  corrupt  or  illegal 
practice,  or  any  other  offence  under  the  Corrupt 
Practices  Prevention  Acts  or  this  Act,  shall  be 
commenced  within  one  year  after  the  offence  was 
committed,  or  if  it  was  committed  in  reference  to 
an  election  with  respect  to  which  an  inquiry  is 
held  by  election  commissioners,  shall  be  com- 
menced within  one  year  after  the  offence  was 
committed,  or  within  three  months  after  the 
report  of  such  commissioners  is  made,  whichever 
period  last  expires,  so  that  it  be  commenced 
within  two  years  after  the  offence  was  com- 
mitted .... 

This  is  46  &  47  Vict.  c.  51  (The  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883),  s.  51. 

This  Act  only  applied  to  parliamentary  elections,  but  the 
above  section  was  extended  to  municipal  elections  by  47  &  48 
Vict.  c.  70,  ss.  30,  35,  to  county  council  elections  by  51  &  52 
Vict.  c.  41,  s.  75,  to  district  or  parish  councils,  and  boards 
of  guardians  elections  by  56  &  57  Vict.  c.  73,  s.  48,  and 
metropolitan  borough  elections  by  62  &  63  Vict.  c.  14. 

Rule  68. — A  prosecution  for  any  act  done  in  Public 
pursuance,  or  execution,  or  intended  execution,  *^^*^^'  '^^• 
of  any  Act  of  Parliament  or  of  any  public  duty 
or  authority  or  in  respect  of  any  alleged  neglect 
or  default  in  the  execution  of  any  such  Act,  duty 
or  authority,  shall  not  lie  or  be  instituted  unless 
commenced  within  six  months  next  after  the 
act,  neglect  or  default  complained  of,  or  in  case 
of  a  continuance  of  injury  or  danjage,  within  six 
months  after  the  ceasing  thereof. 

This  is  56  &  57  Vict.  c.  61,  s.  1  (a). 

Rule  69. — A   prosecution  for   the   offence  of  oflFences 
defiling  (or  attempting  to  defile)  a  girl  between  tfrTs?^* 

B.R.  Jf 
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thirteen  and  sixteen  years  of  age  must  be  com- 
menced not  more  than  six  months  after  the  com- 
mission of  the  offence. 

48  &  49  Vict.  c.  69,  s.  5,  sub-s.  1;  and  4  Edw.  7,  c.  15, 
8.  27. 

In  JR.  V.  West  ((1898j  1  Q.  B.  174)  a  prisoner  was  com- 
mitted for  trial,  on  July  27th,  for  an  alleged  rape  on  July 
19tli.  On  November  25th,  the  bill  that  actually  was  pre- 
sented to  and  found  by  the  grand  jury  charged  not  rape,  but 
the  offence  in  the  preceding  rule.  It  was  held,  having  regard 
to  sect.  9  of  the  Act  (which  allows  the  jury  to  convict  of 
that  offence  on  an  indictment  for  rape),  tnat  the  prosecu- 
tion was,  in  part,  commenced  less  than  three  (note,  it  is 
now  six  months)  months  from  the  commission  of  the  of- 
fence. 

Rule  70. — A  presentment  for  an  offence  com- 
mitted in  India  by  an  official  employed  there 
must,  if  brought  in  England,  be  brought  within 
six  years  of  the  offence. 

33  Geo.  3,  c.  52,  s.  140;  and  see  Steph.  Dig.  Cr.  Proc. 
p.  8,  as  to  limitation  of  time  where  the  trial  is  before  a 
special  Court  under  24  Geo.  3,  sess.  2,  c.  25. 

Rule  71. — No  prosecution  for  an  offence  against 
this  Act  shall  be  commenced  after  the  expiration 
of  three  years  next  after  the  commission  of  the 
offence,  or  one  year  after  the  first  discovery 
thereof  by  the  prosecution,  whichever  expiration 
first  happens. 

This  is  50  &  51  Vict.  c.  28,  s.  15. 


Indictable  RuLE   72. — An   indictment    in    respect   of    an 

offences  offcncc  which   is   indictable,  and    only  becomes 

punishable  •   ^      ^^       •                               o                              .       .^  -..      . 

summarHyon  punishable  m  a  court  01  summary  jurisdiction  at 

accused.^*  *^^  election  of  the  accused,  is  not  subject  to  the 
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limitation  of  time  applicable  to  ofFences  punish- 
able summarily. 

By  the  Summary  Jurisdiction  Act,  1848  (II  &  12  Vict, 
c.  43),  s.  11,  it  is  provided  that  all  complaints  and  informa- 
tions of  offences  (a)  punishable  summarily  shall  be  made 
or  laid  within  six  calendar  months  from  the  time  when  the 
matter  of  such  complaint  or  information  respectively  arose. 
It  is  submitted  that  the  word  "  originally  "  should  be  in- 
serted at  (a),  but  the  point  is  not  free  from  doubt. 

E.g.,  A.  is  charged  on  a  warrant  with  stealing  to  the 
value  of  ten  shillings  twelve  months  before  the  application 
was  made  for  the  warrant.  He  elects  (under  42  &  43  Vict, 
c.  49,  s.  12)  to  be  dealt  with  summarily.  He  is  sentenced 
to  imprisonment.  Immediately  afterwards  he  moves  for  a 
writ  of  certiorari  in  order  to  quash  the  conviction,  on  the 
ground  that  the  justices  had  no  jurisdiction  to  deal  with  the 
offence. 

Unless  the  word  "  originally  "  is  inserted  as  suggested, 
it  is  submitted  that  the  application  would  be  successful,  since 
sect.  11  of  11  &  12  Vict.  c.  43  affects  the  jurisdiction  of  the 
Court.   (See  R.  v.  Douglas,  (1898)  1  Q.  B.  560.) 

Rule   78. — An    indictment    in    respect   of    an  offences 
offence  which,  orifi^inally  punishable  summarily,  y^ich  become 

^.P^/J^  .  PI       indictable  on 

only  becomes  indictable  on   the  election  oi  the  election  of 
accused,    is   subject    to   the    limitation    of    time  ^°^^®^^- 
applicable  to  offences  punishable  summarily. 

By  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict, 
c.  49),  s.  17,  an  accused  has  a  right  to  claim  trial  on  indict- 
ment in  a  case  where  he  is  liable  on  summary  conviction  to 
be  imprisoned  for  a  term  exceeding  three  months,  and  which 
is  not  an  assault,  but  the  proceedings  in  the  Court  of  sum- 
mary jurisdiction  must  have  been  taken  within  six  months 
as  described  in  the  preceding  note.   And  see  supra,  Rule  72. 

Rule  74. — A  prosecution  is  deemed  to  ^^com-  Commence- 
mence  "  or  ''be  instituted,"  (a)  in  a  case  within  prosecution, 
the  Summary  Jurisdiction  Acts,  when  an  informa-  ^^^^^ 

v2 
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tion  is  laid  ;  (b)  in  the  case  of  the  preferring 
of  an  indictment  without  previous  magisterial 
inquiry,  when  the  indictment  is  preferred. 

In  Beardsley  v.  Giddings  (  (1904)  1  K.  B.  847),  Wills,  J., 
said  :  "  The  institution  of  a  prosecution  seems  to  me  to  mean 
ordinarily  the  <'oniniencement  of  the  proceedings  by  which 
a  person  is  brought  before  the  Court,  and  I  do  not  think 
there  are  any  words  in  the  section  sufficient  to  show  a  con- 
trary intention." 

See  also  R.  v.  Killminster,  7  C.  &  P.  228.  In  this  case 
the  point  was  raised  whether  the  preferring  an  indictment 
to  the  grand  jury  by  whom  it  was  ignored  could  be  deemed 
a  commencement  of  the  prosecution.  The  point  was  not 
decided,  the  prisoner  being  acquitted  on  the  merits,  but  it 
is  submitted  it  could  be  so  deemed.  (See  statement  of 
Coleridge,  J.,  ibid.) 

Computation        RuLE  75. — The  samc  rules  govern  the  compu- 

01  tune.  .  n      •  11  1  !•••  1 

tation  of  time  whether  the  statute  limiting  the 
periods  deals  with  civil  or  criminal  matters  (a), 
and  time  is  computed  by  excluding  the  day  -on 
which  the  offence  was  committed  and  including 
the  last  day  of  the  period  in  question  (b)  (unless 
the  period  is  expressed  to  be  ''  clear,"  when  both 
terminal  days  are  excluded  (c) ). 

(a)  Radcliffev.  Bartholomew,  (1892)  1  Q.  B.  161. 

(b)  Pellew  V.  Inhabitants  of  East  Wonford,  9  B.  &  C. 
134;  Williams  Y.  Burgess,  12  A.  &  E.  635;  Goldsmiths' 
Co.  V.  West  Metro.  By.,  (1904)  1  K.  B.  1. 

Sundays  are  included  in  the  computation  of  time  except 
when  the  time  is  limited  to  twenty-four  hours,  in  which 
case  the  following  day  is  allowed;  or  when  they  are  ex- 
pressly excluded  by  an  Act  (Burns,  J.,  tit.  Lord's  Day  ; 
Ex  parte  SimpJcin,  2  E.  &  E.  392;  Peacock  v.  R.,  4  C.  B. 
N.  S.  264;  London  C.  C.  v.  S.  Met.  Gas  Co.,  (1904)  1  Ch. 
76;  Pease  v.  Norwood,  L.  R.  4  C.  P.  235;  Ex  parte  Hicks, 
L.  R.  20  Eq.  143). 

(c)  Liffin  V.  Pitcher,  6  Jur.  537.     This  part  of  the  rule 
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is  placed  in  brackets,  as  "  clear  days  "  are  not  mentioned  in 
the  statutes  on  which  the  preceding  rules  are  founded. 

In  every  Act  passed  after  the  year  1850,  the  expression 
"  month  "  shall,  unless  the  contrary  intention  appears,  mean 
"  calendar  month  "  (52  &  53  Vict.  c.  63,  s.  3). 

Rule  76. — Where    an   offence  is  at   the  time  Alteration  in 
when    it  was  committed   punishable   by  statute,  P^j^od,  when 

.  , .  ,  T  1  1  retrospective. 

providmg  that  proceedings  thereunder  are  com- 
menced within  a  certain  period,  and  during  such 
period  the  time  for  commencing  proceedings  is 
altered  by  another  statute,  the  effect  of  the 
alteration  is  retrospective. 

E.  V.  Dharma,  (1905)  2  K.  B.  335. 

The  prisoner  was  convicted,  under  sect.  5,  sub-sect.  .1 
of  the  Criminal  Law  Amendment  Act,  1885,  of  an  offence 
committed  on  Jul}^  15th,  1904.  The  prosecution  was  not 
commenced  until  December  27th,  more  than  three  months 
but  less  than  six  months  after  the  commission  of  the  offence. 
On  October  1st  the  Prevention  of  Cruelty  to  Children  Act, 
1904,  came  into  operation,  by  sect.  27  of  which  the  time  for 
commencing  a  prosecution  for  an  offence  under  sect.  5,  sub- 
sect.  1  of  the  earlier  Act  was  extended  from  three  months  to 
six  months. 

Held,  that  sect.  27  related  to  procedure  only,  and  was, 
therefore,  retrospective,  and  that  the  conviction  must  be 
upheld . 
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PLACE    AND    MODE    OF    TRIAL — CHANGE    OF    PLACE    OF 

TRIAL COUNSEL  —  POOR     PRISONERS'      DEFENCE 

ACT — PUBLIC   PROSECUTOR. 

Where  trial     RuLE  77. — The  trial  of   a  person  accused  of  a 

on  indictment         ••irv  'liii  pt^i         i 

may  take        Criminal  oiience  against  the  law  oi  Ji.nglana  may 
v^^-  take  place — 

(1.)  In  the  House  of  Lords. 

See  supra,  p.  2. 

(2.)  In  the  King's  Bench  Division  of  the 
High  Court  of  Justice  on  indictment  or 
coroner's  inquisition  or  information. 

By  sects.  16  and  34  of  the  Judicature  Act,  1873  (36  &  37 
Vict.  c.  66),  the  jui'isdictiou  of  the  old  Court  of  King's 
Bench  was  vested  in  the  King's  Bench  Division  of  the  High 
Court  of  Justice. 

The  original  jurisdiction  of  the  Court  in  criminal  matters 
was  that  of  "  the  sovereign  justices  of  oyer  and  terminer, 
gaol  delivery  and  conservators  of  peace  within  the  realm  " 
(Coke,  4  Inst.  73),  and  consequently  the  Court  has  original 
jurisdiction  to  try  anyone  charged  with  the  commission  of 
an  offence  in  any  part  of  England,  or  anyone  within  the 
jurisdiction  of  the  law  of  England. 

This  jurisdiction  is,  however,  only  exercised — 
(a)  When  an  indictment  is  found  in  the 
County  of  London  or  the  County 
of  Middlesex  (or  a  coroner's  inquisi- 
tion charges  an  offence  committed 
therein)  (1). 
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"  Formerly  the  Court  of  King's  Bench  sat  in  Middlesex, 
consequently  the  grand  jury  were  invariably  drawn  from 
that  county,  and  with  cognizance  of  offences  committed 
within  any  part  of  the  city  of  Westminster  or  county  of  Mid- 
dlesex. Now  the  Court  sits  within  the  modern  county  of 
London,  and  presumably  has  jurisdiction  to  deal  with  all 
offences  committed  within  the  area  of  that  county  as  well  as 
in  the  old  county  of  Middlesex  "  (Sh.  &  M.  Pr.  C.  O.  2nd  ed. 
So).  See  also  the  Local  Government  Act,  1888  (51  &  52  Vict. 
c.  41),  s.  89,  sub-ss.  2,  3.  The  procedure  as  to  indictments 
presented  in  the  King's  Bench  Division  is  therefore  as 
follows.  The  prosecutor  must,  before  the  fourth  day  of  any 
term,  give  notice  to  the  Master  of  the  Crown  Office  that  there 
is  business  to  be  brought  before  a  grand  jury  (35  &  36  Vict, 
c.  52;  R.  S.  C.  Jan.  15,  1903).  The  Master  of  the  Crown 
Office  then  notifies  the  sheriffs  of  Middlesex  and  London 
(or  one  of  them)  to  summon  a  grand  jury,  and  such  are 
charged  by  a  judge  sitting  in  the  Royal  Courts  of  Justice, 
London.  When  they  have  found  a  true  bill,  the  subsequent 
procedure  is  the  same  as  in  the  case  of  an  indictment  re- 
moved by  certiorari  for  trial  in  the  High  Court. 

See  C.  O.  Rules  as  to  Appearance,  72 — 87;  Pleadings, 
117—122;  Jury,  147—149;  Verdict,  judgment,  160—172. 
And  as  to  procedure  generally,  see  the  last  original  case 
tried  in  the  King's  Bench  Division,  B.  v.  Lynch,  (1903)  1 
K.  B.  444. 

Among  the  offences  which  are  statutorily  triable  in  the 
King's  Bench  Division  are — 

Treason  and  misprision  of  treason  committed  out  of  the 
realm  (35  Hen.  8,  c.  2).    (See  R.  v.  Lynch,  ubi  supra.) 

Misdemeanours  committed  by  public  officers  out  of  Great 
Britain  (11  Will.  3,  c.  12;  42  Geo.  3,  c.  85;  52  &  53  Vict, 
c.  26,  s.  6). 

Offences  committed  in  the  East  Indies  (10  Geo.  3,  c.  47, 
s.  7;    13  Geo.  3,  c.  63,  s.  39;   21  Geo.  3,  c.  70,  s.  7). 

And  see  58  Geo.  3,  c.  89,  s.  6,  and  11  &  12  Vict.  e.  42, 
s.  20,  and  R.  v.  Eyre,  L.  R.  3  Q.  B.  487,  which  decided  that 
the  expression  in  the  last  named  statute  "  Court  of  Oyer  and 
Terminer  "  applied  to  the  Court  of  King's  Bench. 

(1)  It  is  entirely  unlikely  that    a    coroner's    inquisition 
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would  be  ever  tried  in  the  King's  Bench  Division  in  the 
exercise  of  its  original  jurisdiction. 

(b)  When  an  indictment  or  coroner's  inquisi- 

tion has  been  removed  into  the  King's 
Bench  Division  by  certiorari  or  Order. 

In  this  case  tlie  jury  may  be  either  of  the  original  venue, 
or  of  Middlesex — if  the  venue  is  changed,  as  it  invariably 
is. 

(c)  When  the   proceedings  are   by  way  of 

information. 

See  post,  chapter  Information. 

(3.)  In  the   Central  Criminal  Court  upon  in- 
dictment or  coroner's  inquisition. 

This  Court  was  created  by  the  Central  Criminal  Court 
Act,  1834  (4  &  5  Will.  4,  c.  36),  and  has  been  extended  by 
7  Will.  4  &  1  Vict.  c.  77,  ss.  1,  3,  7;  19  &  20  Vict.  c.  16;  25 
&  26  Vict.  c.  65;  38  &  39  Vict.  c.  77,  s.  23;  44  &  45  Vict, 
c.  64,  s.  18,  and  51  &  52  Vict.  c.  41. 

The  Central  Criminal  Court  has  been  held  to  be  a  superior 
Court  {R.  V.  Boater,  17  Cox,  569),  and  probably  is  a  part  of 
the  High  Court. 
C.  C.  C.  part        By  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  16, 
of  High  "  fjij^g  Courts  created  by  commissions  of  assize,  of  oyer  and 

terminer,  and  of  general  gaol  delivery,  or  of  any  such  com- 
missions," were  made  a  part  of  the  High  Court  of  Justice. 
Now  the  Central  Criminal  Court  was  created  by  statute  (3 
&  4  Will.  4,  c.  34),  although  the  exercise  of  its  functions 
depends  on  commission. 

It  was  certainly  treated  as  part  of  the  Supreme  Court  in 
R.  V.  Parke,  (1903)  2  K.  B.  432,  439,  449. 

Again,  by  the  Interpretation  Act,  1889  (52  &  53  Vict, 
c.  63),  s.  13  (4),  the  expression  "  Court  of  Assize  "  was 
stated  to  mean,  as  respects  England,  Wales  and  Ireland,  "  a 
Court  of  assize,  a  Court  of  oyer  and  terminer,  and  a  Court  of 
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gaol  delivery  or  any  of  them,  and  shall,  as  respects  England 
and  Wales,  include  the  Central  Criminal  Court."  Now  the 
Central  Criminal  Court  is  certainly  a  Court  of  oyer  and 
terminer  and  gaol  delivery,  but  do  these  words  in  the  section 
mean  Courts  created  by  commissions  of  oyer  and  ter- 
miner, &c.  ? 

If  they  do  not,  what  was  the  object  of  specifically  includ- 
ing the  Central  Criminal  Court,  unless  it  was  to  settle  the 
question  by  emphasizing  the  fact  that  it  was  a  Court  of 
assize  and  so  part  of  the  High  Court?  There  the  point  must 
be  left. 

As  to  the  constitution  of  the  Court,  Mr.  Henry  A.  Read  Constitutiou 

writes  that  by  the  terms  of  4  &  5  Will.  4,  c.  36,  the  Lord  °*  ^-  ^-  ^• 

.  Mr   Read's 

Mayor  and  aldermen — provided  the  tribunal  is  not  composed  explanation. 

of  less  than  two  persons — are  empowered  to  discharge  all  the 

judicial  duties  of  the  Central  Criminal  Court. 

However,  notwithstanding  such  rights,  the  good  sense  of 
the  civic  authorities  of  the  City  of  London  restrains  them 
from  interfering  actively  in  the  trials,  and  they  content 
themselves  with  assisting  the  legal  members  of  the  Court 
by  their  presence.  Occasionally,  however,  two  aldermen 
form  a  Court  for  the  purpose  of  taking  pleas,  settling  the 
jury  lists,  and  hearing  the  excuses  of  jurors  who  have  been 
summoned.  This  Court  is,  like  an  ordinary  assize  Court, 
a  Court  of  oyer  and  terminer  and  gaol  delivery;  but  it 
differs  from  such  a  Court  in  that  its  commission  is  per- 
manent, and  that  in  its  case  there  is  no  commission  of  asso- 
ciation which  makes  the  officials  members  of  the  Court 
itself.  During  the  reign  of  Queen  Victoria  the  Court  sat 
under  a  commission  signed  by  her;  and  on  the  accession  of 
King  Edward  VII.  a  fresh  commission  was  issued  by  him. 
This  will  probably  endure  as  long  as  his  Majesty's  tenure 
of  the  throne,  as  there  would  scarcely  be  any  object  in 
issuing  a  new  commission,  since  the  Lord  Mayor,  the  Lord 
Chancellor,  the  judges,  the  aldermen,  the  Recorder  and 
Common  Serjeant,  for  the  time  being,  with  others  who  have 
filled  the  office  of  Lord  Chancellor  or  judge  of  the  High 
Court,  are,  irrespective  of  their  personality,  the  judges  of 
the  Court. 

In  contradistinction  to  this  Court,  the  commissions  of 
other  assize  Courts  are  granted  afresh  at  each  assize,  and 
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contain  the  names  of  those  to  whom  the  powers  of  the  com- 
mission are  delegated. 

Again,  in  an  ordinary  commission  of  assize,  criminals  may 
be  tried  only  by  two  of  the  commissioners  named  in  the 
commission,  one  of  whom  must  be  of  the  quorum,  i.e.,  one 
of  the  judges  or  King's  counsel  nominated,  and  the  other  an 
associate,  i.e.,  one  of  the  officials  named  in  the  commission 
in  the  part  which  is  termed  "  the  commission  of  associa- 
tion." This  is  provided  by  the  terms  of  the  commission, 
but,  as  has  been  stated,  at  tlie  Central  Criminal  Court  any 
two  of  those  named  in  the  commission  founded  on  tlie  statute 
may  be  the  judges. 

As  to  trial  on  information,  see  post,  chapter  "  Infor- 
mation." 

(4.)  At  assizes,   upou  inclictmeiit   or    coroner's 
inquisition. 

8ee  for  definition  of  "assize  Court '  preceding  note.  An 
indictment  at  assizes  may  be  tried  either  in  the  Crown  Court, 
or  when  it  forms  part  of  a  record  sent  down  by  the  King's 
liench  Division  to  be  tried  at  assizes  in  the  Civil  Court. 

Such  a  record,  notwithstanding  its  place  of  trial,  remains 
a  King's  Bench  record,  and  is,  after  trial,  returned  to  the 
King's  Bench  Division  with  the  postea  endorsed  upon  it, 
and  an  application  to  arrest  judgment  may  be  made  before 
a  Divisional  Court  of  the  Division.  See  Sh.  &  M.  Pr.  C.  O. 
2nd  ed.  84 — 150.  The  commissions  for  establishing  an  ordi- 
nary assize  Court  are  issued  from  the  Crown  Office  of  the 
House  of  Lords  under  the  fiat  of  the  Lord  Chancellor,  a  set 
of  commissions  being  sent  from  the  Crown  Office  to  each 
clerk  of  assize  shortly  before  the  commencement  of  the  cir- 
cuits.   See  supra,  p.  3. 

A  commission  issued  by  a  deceased  sovereign  does  not 
become  inoperative  until  six  months  after  that  sovereign's 
death;    this  is  by  virtue  of  1  Anne,  c.  2,  s.  5. 

At  the  Ipswich  assizes  in  1902,  after  the  accession  of  King 
Edward  VII.,  the  presiding  judge  questioned  whether  he 
had  power  to  act  under  the  commission  of  assize  issued  by 
Queen  Victoria.  It  was  pointed  out  by  the  Clerk  of  In- 
dictments (Mr.  Henry  A.  Read)  that  under  the  above  statute 
he  had  such  power. 

It  is  to  be  hojied  that  it  will  be  long  before  such  a  question 
can  again  arise,  but  it  is  certainly  noteworthy. 

See  as  to  not  holding  a«!sizes.  8  Edw.  7,  e.  41,  App.  L. 

As  to  trial  on  information,  see  post,  chapter  "  Infor- 
mation." 

(5.)  In  a  Court  of  county  or  borough  quarter 
sessions,  on  indictment. 
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The  history  of  these  Courts  is  set  out  in  Staph.  Hist, 
Cr.  L.  vol.  I.  pp.  Ill,  121.   And  see  supra,  pp.  3,  4. 

The  dates  of  county^  Quarter  Sessions  {i.e.,  Courts  of 
general  sessions  of  the  peace  sitting  each  quarter  of  the 
year)  are  fixed  by  statute  (11  Geo.  4  &  1  Will.  4,  c.  70,  s.  35, 
as  amended  by  57  &  58  Vict.  c.  G),  which  gives  power  to  fix 
or  alter  the  time  so  as  to  avoid  clashing  with  assizes;  and 
see  8  Edw.  7,  c.  41,  s.  3  (1),  App.  L. 

The  dates  of  borough  Quarter  Sessions  are  fixed  by  the 
Eecorder  subject  to  the  direction  of  the  Home  Secretary 
(45  &  46  Vict.  c.  50,  s.  165).  In  boroughs  which  are  not 
subject  to  that  Act,  the  sessions  are  held  at  the  time  fixed 
in  the  charter  of  the  borough  (R.  v.  Mayor,  dc.  of  East 
Looe,  31  L.  J.  M.  C.  245;  B.  v.  Carmarthen  JJ.,  4  B.  ,& 
Aid.  291).  See  as  to  the  appointment  of  Recorders,  45  &  46 
Vict.  c.  50,  s.  163;  and  see  the  Recorders,  &c.  Act,  1906, 
6  Edw.  7,  c.  46.  See  as  to  London,  which  is  specially  pro- 
vided for,  51  &  52  Vict.  c.  41,  ss.  40,  41,  42. 

It  occasionally  happens,  and  in  the  writer's  experience  it 
has  so  happened  twice,  that  in  a  county  assizes  and  Quarter 
Sessions  have  clashed.  In  such  a  case  it  is  usual  for  the 
justices  to  adjourn  sessions  (see  the  question  discussed 
(1841),  9  C.  &  P.  790),  but  if  they  do  not  the  proceedings 
are  valid  {Smith  v.  R.,  13  Q.  B.  738),  the  decision  in  which 
is  unaffected — it  is  submitted — by  36  &  37  Vict.  c.  66,  s.  29. 
As  to  quarter  sessions  in  the  Central  Criminal  Court  district, 
see  4  &  5  Will.  4,  c.  36,  s.  21. 

As  to  trial  on  information,  see  :post,  chapter  "  Infor- 
mation." 

Jurisdiction.  Jurisdiction. 

Courts  of  county  Quarter  Sessions  have,  by  virtue  of  the 
commission  of  the  peace,  power  to  try  all  cases  except  those 
which  they  are  forbidden  by  statute  to  try  (see  supra, 
pp.  3,  4). 

Courts  of  borough  Quarter  Sessions  have  a  like  jurisdic- 
tion which  was  extended  to  them  by  the  Municipal  Corpo- 
rations Act,  1882  (45  &  46  Vict.  c.  50),  s.  165  (3V 

And  see  A])p.  B.  for  list  of  offences  outside  the  jurisdic- 
tion of  Quarter  Sessions. 

By  the  Assizes  Relief  Act  (52  &  53  Vict.  c.  12),  Assizes  Relief 

Courts  of  general  gaol  delivery  are  to  a  large  extent  ^^*'  ^^^^• 
relieved  from  the  obligation  of  trying  prisoners  committed 
to  a  Court  of  Quarter  Sessions  for  trial.  It  is,  however, 
open  to  a  judge  of  a  Court  of  general  gaol  delivery  to 
deliver  all  prisoners  awaiting  trial  in  prison,  and  this  course 
is  not  infrequently  taken. 

See  the  Act,  App.  K. 
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Mode  of  Trial. 


Mode  of  Rule    78. — A    trial    on    indictment,    coroner's 

inquisition,  or  information  must  be  by  a  jury  of 
twelve  men  (a),  before — 

(1.)  A  judge  of  the  King's  Bench  Division  (a); 

or 
(2.)  The    judges  of   the    King's    Bench    Divi- 
sion (b);  or 
(3.)  Commissioners  of  Assize  (c) ;  or 
(4.)  The     judges     of    the     Central    Cnminal 

Court  (d) ;  or 
(5.)  Borough  or  county  quarter  sessions  (e). 

(a)  See  infra,  p.  218. 

(b)  See  note,  preceding  page. 

This  is  termed  "  trial  at  bar "  (see  R.  v.  Jameson, 
(1896)  2  Q.  B.  425,  where  such  a  trial  was  ordered;  U.  v. 
Lynch,  (1903)  1  K.  B.  444,  where  it  was  had  by  statutory 
provision  (35  Hen.  8,  c.  2)). 

The  history  of  trial  at  bar  is  given  in  the  judgment  in 
Reg.  V.  Castro,  9  Q.  B.  350;   43  L.  J.  Q.  B.  105. 

Shortly,  it  is  that,  prior  to  13  Edw.  1,  c.  30,  a.d.  1285,  all 
trials  in  the  superior  Courts  by  a  judge  and  ]nvy  took  place 
at  Westminster,  during  term  time,  in  the  Courts  of  common 
law,  and  before  a  jury  of  the  county  from  which  the  case 
came. 

This  system  caused  great  inconvenience,  and,  in  order  to 
obviate  such,  it  was  provided  by  the  statute  above  named 
that  power  should  be  given  to  the  Courts  at  Westminster 
to  award  a  writ  of  nisi  prius,  ordering  the  sheriff  to  bring  a 
jury  to  Westminster  in  the  next  term,  "  unless  the  justices 
of  assize  should  first  come  to  his  county."  And  in  case  such 
a  writ  was  awarded,  the  justices  of  assize  were  to  take  the 
inquisition  and  return  the  same  to  the  Court  at  Westminster, 
where  judgment  should  be  given.  In  practice,  it  became 
a  matter  of  course  to  demand  a  writ  of  nisi  prius  in  every 
case,  unless  either  the  Crown  was  a  party  concerned,  and 
refused  its  assent,  or  the  Court  in  its  discretion  thought  fit 
to  direct  that  the  trial  should  be  at  bar,  on  account  of  the 
importance  of  the  case. 
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As  to  the  former  practice,  see  Ait. -Gen.  v.  Bradlaugh, 
14  Q.  B.  D.  695,  where  Lord  Esher,  M.  R.,  said:  "The 
sole  difference  between  a  trial  at  bar  and  a  trial  before  a 
single  judge  under  the  former  practice  was  that  the  whole 
Court  sat.  There  were  four  judges  (in  B..  v.  Castro 
(1873),  three  only  of  the  judges  sat),  and  they  assisted  each 
other,  but  otherwise  there  was  no  incident  of  the  trial  which 
was  different." 

Nowadays,  apart  from  the  number  of  judges,  the  differ- 
ence between  the  proceedings  in  an  ordinary  civil  trial  in 
the  King's  Bench  Division  and  a  trial  at  bar  is  very  slight, 
and  such  as  it  is,  is  formal. 

"  The  Master  of  the  Crown  Office  attends  the  trial  and 
calls  over  the  jury,  administers  the  oaths,  reads  the  docu- 
ments produced  in  evidence,  and  records  the  verdict  when 
returned.  The  senior  judge  sums  up  the  evidence,  and 
if  any  question  of  law  arises  in  the  course  of  the  trial,  each 
judge  delivers  his  opinion  seriatim.  In  other  respects  the 
proceedings  upon  a  trial  at  bar  are  the  same  as  in  other 
civil  pl-oceedings  in  the  King's  Bench  Division  "  (Sh.  &  M. 
Pr.  C.  0.  2nd.  ed.  300). 

See  C.  0.  R.,  150—155. 

As  to  rule  150 — "  a  trial  at  bar  shall  not  be  had  except 
by  order  of  the  Court  " — the  wording  is  incomplete.  It  fails 
to  take  into  consideration  cases  where  trial  at  bar  is  given 
by  statute.     See  R.  v.  Lytich  (supra). 

(c)  See  supra,  pp.  3,  74. 

(d)  See  supra,  pp.   72 — 74. 

(e)  See  supra,  pp.  3,  4,  75. 

Change  of  Place  of  Trial. 

Rule  79. — The  trial  of   an    indictment    must  Change  of 
take  place  in  the  county  or  other  district  named  tria^  ° 
therein  by  a  jury  drawn  therefrom,  unless  it  is 
otherwise  ordered. 

The  following  rules,  79 — 84,  apply  only  to  indictments 
(including  presentments  and  inquisitions). 

It  is  desirable  to  state  this,  for,  although  it  is  intended  in 
separate  chapters  to  deal  hereafter  with  informations  and 
inquisitions,  in  so  far  as  they  differ  from  indictments,  it  will 
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Removal  of 
indictment. 


Certiorari : 

Application 
by  private 
person . 


General 
practice. 


assist  the  reader  if  it  is  specifically  indicated  where  one  or 
other  is  excluded  from  a  long  series  of  rules.  See  25  &  26 
Viet.  c.  65,  for  an  exception  to  the  rule  in  the  case  of  persons 
subject  to  the  Mutiny  Act  who  are  charged  with  homicide. 

Rule  80. — An  indictment  or  inquisition  may 
be  removed  from  any  Court  of  session,  assize  (1), 
oyer  and  terminer  and  gaol  delivery,  or  any  other 
Court  into  the  King's  Bench  Division  of  the 
High  Court  by  v^rit  of  certiorari  (2)  or  by  order  (3) 
for  the  purpose  of  being  tried  at  bar,  or  at  the 
assizes,  or  at  the  Central  Criminal  Court,  or  in  the 
High  Court. 

(1)  See  52  &  53  Vict.  c.  63,  supra,  p.  72. 

(2)  Certiorari. — Except  in  the  case  of  the  Attorney- 
General  or  prosecutor  of  a  body  corporate  not  allowed  to 
appear  by  solicitor  in  the  Court  in.  which  the  indictment  is 
preferred,  the  application  must  be  supported  by  a  sufficient 
affidavit  stating  the  grounds  of  the  application. 

The  applicant  for  an  order  of  removal  of  an  indictment 
into  the  King's  Bench  Division  must  make  it  appear  to  the 
Court  or  a  judge,  either — 

(1.)  That  a  fair  and  impartial  trial  cannot  be  had  in  the 

Court  below. 
(2.)  That  some  question  of  law  of  more  than  usual  diffi- 
culty and  importance  is  likely  to  arise  upon  the 
trial. 
(3.)  That  a  view  of  the  premises    situated    in    another 
county  or  district  in  respect  whereof  the  indictment 
is  preferred  is  necessary. 
(4.)  That  a  special  iury  is  necessary  for  a  satisfactory 
trial  of  the  indictment.     (This  only  applies  to  trials 
of  misdemeanour,  as  a  special  jury  cannot  be  had 
for  treasons  or  felonies:    7?.  v.  Mayne.  32  W.  E. 
95;    n.  V.  Gyde,  72  J.  P.  504.^ 
And  see  supra,  p.  49,   "  Chan^-e  of  Venue." 
Further,  it  requires  an  exceptional  case  to  obtain  an  order 
of  the  Court  to  remove  an  indictment  for  felony  (By.  Tfey- 
nolds,  12  L.  T.  N.  S.  516),  and  that  a  reasonable  probability 
of  unfairness  or  partiality  is  sufficient  under  ground  (1), 
and  that  the  Court  has  no  power  to  e:rant  costs  of  an  applica- 
tion for  certiorari  Tsee.  however.  Sh.  &  M.  Pr.  C.  O.  2nd  ed. 
p.  388;    and  R.  v.  Woodhouse,  (1906)  2  K.  B.  50n. 

The  general  practice  as  to  writs  of  certiorari  issued  by 
the  King's  Bench  Division,  in  so  far  as  they  are  concerned 
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with  place  of  trial  or  venue,  may  be  summarised  generally 
as  follows:  — 

A  writ  of  certiorari  is,  in  effect,  an  order  issued  by  the 
King's  Bench  Division  of  the  High  Court  of  Justice  to  an 
inferior  Court,  conmianding  it  to  return  to  the  King's  Bench 
Division  the  record  of  an  indictment  or  inquisition,  for  the 
purpose  of  trial  at  bar  or  before  the  justices  of  assize,  or 
in  the  High  Court  (K.  B.  D.)  in  London  and  Middlesex, 
or  at  the  Central  Criminal  Court. 

The  writ  is  granted  as  of  right  to  (a)  the  Attorney- 
General,  acting  on  behalf  of  the  Crown,  and  (b)  the  prose- 
cutor of  an  indictment  against  a  body  corporate  not  autho- 
rized to  appear  by  solicitor  in  the  Court  in  which  the 
indictment  is  found  (R.  v.  Birmingham  and  Gloucester 
Eaihvay  Co.,  9  C.  &  P.  469),  but  is  in  the  discretion  of  the 
Court  or  a  judge  w^hen  the  application  is  made  by  a  prose- 
cutor or  a  person  charged  or  intended  to  be  charged  by  an 
indictment  or  inquisition. 

The  writ  is  not  granted  when  the  indictment  is — 

(l.)  For  the  non-repair  of  a  bridge  or  highway  at  the 
end  thereof  against  the  inhabitants  of  a  county 
(1  Anne,  c.   12,  s.   5;     R.  v.  Hamioorfh,  2  Str. 
900\  unless  the  indictment  is  of  the  inhabitants 
of  the  county  from  which  the  jury  comes  (R.  v. 
Southampton  (Inhabitantfi  of),  17  Q.  B.  D.  424V 
(2.)  Against  any  person  for  keeping  a  disorderly  house 
under  25*^  Geo.   2,   c.   36,  s.    10   (but  see    R.   v. 
Brier  and  others,  19  L.  J.  M.  C.  121:  and  R.  v. 
Saunders,  5  D.  &  R.  611,  where  it  was  laid  down 
that    if     an    indictment    charging    any    offence 
against  an  Act  in  wdiich  the  certiorari  is  taken 
away  by  statute  contains  counts  charging  an  of- 
fence as  to  w^hich  the  certiorari  is  not  so  taken 
away,  the  writ  is  issued  in  respect  of  the  latter 
offence) . 
In  all   other  cases   the   Court  has  unfettered   discretion. 
The  practice  in  the  main  is  as  follows: — An  application  is 
made  to  the  Divisional  Court  by  motion  for  a  rule  nisi,  or, 
in  vacation,  or  when  a  Divisional  Court  is  not  sitting,  to  a 
juda-e  at  chambers  for  a  summons  to  show  cause.      Such 
application  may  be  made  at  any  time  before  the  jury  is 
sworn  for  trial  (2  Hawk.   c.   27,  s.   59:     R.  v.   Pasman,  2 
Dowl.  529,  and  whether  the  indictment  has  been  or  has  not 
been  presented.    60  Geo.  3  S:  1  Geo.  4,  c.  4,  s.  4:    2  Hawk, 
c.  27,  s.  3:    R.  v.  Palmer,  5  E.  &  B.   1024:    but  see  as  to 
High  Court  CK.  B.  D.\  7?.  v.  Forbes,  2  Dowl.  p.  440;    and 
supra,  p.  50). 
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Removal  by 
Central 
Criminal 
Coiu-t. 


(3)  Order.— See  R.  v.  Dudley  and  Stephens,  14  Q.  B.  D. 
273.  It  is  uot  settled  whether  "order  ''  would  apply  to  the 
Central  Criminal  Court  (see  supra,  p.  72).  It  certainly 
would  not  apply  to  quarter  sessions  (see  Sh.  &  M.  Pr.  C.  O. 
2nd  ed.  p.  27). 

An  application  for  an  "  order  "  is  governed  by  the  same 
rules  as  "  certiorari." 

Rule  81. — An  indictment  found  at  the  Sessions 
of  the  Peace  for  the  cities  of  London  and  West- 
minster and  the  liberty  of  tlie  Tower  of  London, 
the  borough  of  Southwark,  and  the  counties  of 
Middlesex,  Essex,  Kent  and  Surrey,  may  also  be 
removed  into  the  Central  Criminal  Court  by 
certiorari  issued  by  a  Commissioner  of  oyer  and 
terminer  and  gaol  delivery  under  4  &  5  Will.  4, 
c.  36,  being  a  judge  of  the  High  Court,  or  the 
Recorder  of  the  City  of  London. 

4  &  5  Will.  4,  c.  36,  s.  16.  See  R.  v.  Sill,  Dears.  C.C.IO; 
R.  V.  Hawdon,  9  D.  P.  C.  1009;  R.  v.  Morgan,  7  C.  &  P. 
642.  The  application  can  either  be  made  on  affidavit  in 
open  Court  or  in  chambers. 


Trial  of 
indictment 
removed 
into  K.  B.  D. 


Rule  82. — An  indictment  which  has  been  re- 
moved into  the  King's  Bench  Division  may  be — 
(L)  Tried  in  the  King's  Bench  Division. 
(2.)  Sent  to  be  tried  as  a  nisi  prius  record  in 

the  place  from  which  it  was  removed. 
(3.)  Sent  to  be  tried  at  the  Central  Criminal 

Court  (a). 
(4.)  Sent  to  be  tried  in  a  county  or  place  other 

than  that  from  which  it  was  removed  (b). 

See  Steph.  Dig.  Cr.  Proc.  p.  5. 

(a)  19  &  20  Vict.  c.  16,  ss.  1,3. 

(b)  R.  V.  Rolden,  5  B.  &  Ad.  at  p.  534;  R.  v.  Palmer, 
5  E.  &  B.  at  p.  1028;  R.  v.  Carr,  Dec.  1886  (cited  Sh.  &  M. 
Pr.  C.  O.  2nd  ed.  107). 
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Rule  88. — The  venue  of  an  indictment  removed  ^^^^^  of 
into  the  King's  Bench  Division  remains  as  it  was  indictment, 
before  removal,  unless  the  King's  Bench  Division 
orders  that — 

(1.)  The  venue  shall  be  changed  (1);  or 
(2.)  The  trial  shall  be  at  the  Central  Criminal 
Coui-^,    when    the    venue    is    forthwith 
changed  to  that  Court  (2). 

(1)  R.  V.  Amery,  1  T.  R.  363;  Att.-Gen.  v.  Churchill 
8  M.  &  W.  193;  Dixon  v.  Farrer,  18  Q.  B.  D.  45.  In  the 
case  of  (a)  "  trial  at  bar,"  the  venue  is  invariably  changed 
to  Middlesex;  (b)  trial  of  an  indictment  removed  from  the 
Central  Criminal  Court,  the  changed  venue  must  be  speci- 
fied (C.  O.  R.  18). 

(2)  19  &  20  Vict.  c.  16,  s.  7. 

Note. — It  is  difficult  to  imagine  a  case  where  the  King's 
Bench  Division  would  change  the  place  of  trial  and  leave 
the  venue  unchanged.  See  as  to  change  of  place  of  trial 
by  justices  or  judge  of  assize,  Rules  84,  87,  infra. 

Rule  84. — When  the   holdino^  of  a   Court  of  Assizes  and 

,  .  j>  •  1  1  T  1    Quarter 

quarter  sessions  or  oi  assizes  has  been  dispensed  sessions  Act, 
with  under  S  Edw.  7,  c.  41,  committing  justices  ^^^^• 
may    commit    for    trial    at    any    place    or    town  c.  41^'  ' 
convenient  for  the  trial — 

(1.)  Any  person,  not  on  bail,  who  would,  if 
there  had  been  no  such  dispensation, 
have  been  tried  at  a  Court  so  dispensed 
with. 

(2.)  Any  person  previously  committed  for  trial 
at  a  Court  so  dispensed  with. 

See  the  Act  set  out  in  App.  L.  The  Act  was  passed  in 
order  to  do  away  with  the  necessity  of  holding  quarter  ses- 
sions or  assizes  at  a  place  where  there  is  little  or  no  business. 
Nothing  is  said  definitely  in  the  Act  as  to  change  of  venue 
and  apparently  the  person  committed  to  a  foreign  Court 
must  be  tried  by  a  jury  of  the  district  from  which  he  came. 

Power  to  make  orders  as  to  venue  is  contained  in  the 
proviso  to  sect.  1  (3),  but  no  such  orders  have,  as  yet,  been 
made. 

B.R.  o 
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Removal  for 
trial  by  order 
of  judge  of 
assize. 


Rule  85. — A  judge  of  assize  may,  at  the  prayer 
of  an  accused,  order  an  indictment  found  by  the 
grand  jury  of  tlie  county  of  a  city  or  town  cor- 
porate to  be  removed  for  trial  into  the  adjoining 
county. 

38  Geo.  3,  c.  52,  a.  3. 

"  If  it  shall  appear  to  any  Court  of  oyer  and  terminer,  or 
general  gaol  delivery  for  the  county  of  any  city  or  town 
corporate,  that  any  indictment  found  by  any  grand  jury 
of  the  county  of  such  city  or  town  corporate,  or  any  inqui- 
sition taken  before  the  coroner  or  coroners  of  the  county 
of  such  city  or  town  corporate,  or  other  francliise,  is  fit  and 
proper  to  be  tried  by  a  jury  of  any  next  adjoining  county, 
that  it  shall  and  may  be  lawful  for  the  said  court  of  oyer 
and  terminer,  or  general  gaol  delivery,  at  the  prayer  of  any 
defendant,  to  order  such  indictment  or  inquisition,  and  the 
several  recognizances,  examinations,  and  depositions  rela- 
tive to  such  indictments  and  inquisitions,  to  be  filed  with 
the  proper  officer,  to  be  by  him  kept  among  the  records  of 
the  Courts  of  oyer  or  terminer  and  general  gaol  delivery 
for  such  next  adjoining  county,  and  to  cause  the  defendant 
or  defendants  in  such  indictment  to  be  removed,  bv  writ 
of  habeas  corpus,  to  the  gaol  of  such  next  adjoining  county; 
which  writ  the  said  Court  is  hereby  directed  and  authorised 
to  issue,  if  such  defendant  or  defendants  be  in  the  prison 
of  such  city  or  town  corporate;  and  if  he,  she,  or  they  be 
not  in  such  prison,  to  commit  such  defendant  or  defendants 
to  the  gaol  of  such  next  adjoining  county;  and  to  cause  the 
prosecutors  and  witnesses  against  such  defendant  or  defen- 
dants, to  enter  into  a  recognizance  or  recognizances,  to  pro- 
secute and  give  evidence  against  such  defendant  or  defen- 
dants at  the  sessions  of  oyer  and  terminer  and  general  gaol 
delivery  for  such  next  adjoining  county;  and  that  the  same 
proceedings  and  trial  shall  be  had,  and  the  same  judgment 
shall  be  given,  in  such  last-mentioned  Court  of  oyer  and 
terminer  or  general  gaol  delivery,  as  would  and  might  be 
had  and  eiven  in  cases  of  indictments  or  inquisitions  for 
the  like  offences,  committed  Avithin  such  next  adjoining 
counties." 
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Note. — The  venue  is  not  changed  (see  14  &  15  Vict.  c.  100, 
s.  23,  supra,  p.  34). 

Rule  86. — A  iud^e  of  assize  may  issue  a  writ  iiemovaifor 

n  /.  '    j^  •Ti'ij?  jj.  trial  by  order 

01  certiorari  to  remove   an  indictment  lound   at  of  judge  of 
sessions  in  the  county  or  district  where  he  is  then  assize. 
sitting  into  his  court  of  assize. 

5  &  6  Vict.  c.  38,  s.  2. 

"  It  shall  be  lawful  for  any  jud^e  of  one  of  her  Majesty's 
superior  Courts  at  Westminster,  acting  under  any  commis- 
sion of  oyer  and  terminer  and  gaol  delivery  for  any  county, 
to  issue,  if  he  shall  think  fit,  any  writ  or  writs  of  certiorari 
or  other  process,  directed  to  the  justices  of  the  peace,  acting 
in  and  for  such  county,  riding,  division,  or  liberty,  or  to  the 
recorder  of  any  borough  situated  within  the  said  county, 
commanding  the  said  justices  and  recorder  severally  to  cer- 
tify and  return  into  the  Court  holden  under  the  authority 
of  such  commission  of  oyer  and  terminer  and  gaol  delivery, 
all  indictments  or  presentments  found  or  taken  before  any 
of  the  said  justices  of  the  peace  or  recorder  of  any  offences 
which,  after  the  passing  of  this  Act,  such  justices  or  recorder 
will  not  have  jurisdiction  to  try,  and  the  several  recogni- 
zances, examinations,  and  depositions  relative  to  such  in- 
dictments and  presentments;  and  also,  if  necessary  by  writ 
or  writs  of  habeas  corpus,  to  cause  any  person  or  persons 
who  may  be  in  the  custody  of  any  gaol  or  prison,  charged 
with  any  such  offence,  to  be  removed  into  the  custody  of  the 
keeper  of  the  common  gaol  of  the  county,  so  that  the  same 
offences  may  be  dealt  with,  tried,  and  determined  according 
to  law,  under  the  authority  of  the  said  commission." 

This  statute  does  not  give  power  to  change  the  venue. 

Rule  87. — If  a  grand  jury  at  sessions  find  an  change  of 
indictment  which   is  outside   the   iurisdiction   of  place  of  trial 

,   .    ,  .  i  1  •  i      1  ^1  quarter 

sessions,   or  which,  owing  to   the   magnitude   or  sessions. 
other  circumstances  of  the  offence  charged,  should 
be  tried  in  a  Court  of  Assize,  the  indictment  may 
be  transmitted  by  such  justices  to  the  assizes  or 

g2 
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to  the  Central  Criminal  Court  where  such  Court 
has  jurisdiction. 

This  power  is  given  by  the  commission  of  the  peace, 
and  is  recognised  by  the  Assizes  Relief  Act,  1889  (52  &  53 
Vict.  c.  12),  8.  5  (see  App.  K.),  and  is  applied  to  the  Central 
Criminal  Court  by  4  &  5  Will.  4,  c.  36,  s.  19. 

"  It  shall  be  lawful  for  the  said  justices  of  the  peace  acting 
in  and  for  the  said  cities  of  London  and  Westminster,  the 
liberty  of  the  Tower  of  London,  the  borough  of  Southwark 
and  for  the  said  counties  of  Middlesex,  Essex,  Kent,  and 
Surrey,  if  they  shall  think  fit,  to  certify,  transmit,  and  de- 
liver to  the  said  justices  and  judges  of  oyer  and  terminer 
and  gaol  delivery  any  indictment  or  presentment  found  or 
taken  before  them  at  their  said  respective  general  or  quarter 
sessions  of  the  peace,  or  at  any  adjournment  thereof,  for 
any  offence  or  offences  cognizable  by  the  said  justices  and 
judges  of  oyer  and  terminer  and  gaol  delivery  by  virtue  of 
this  Act,  in  the  same  manner  to  all  intents  and  purposes  as 
the  said  justices  of  the  peace  might  or  could  do  if  the 
said  Court  of  oyer  and  terminer  and  gaol  delivery  was 
holden  in  the  county  where  such  indictments  or  presentments 
were  found  or  taken." 

It  is  submitted  the  venue  could  not  be  changed  under  these 
statutes  (see  R.  v.  Wether  ell,  R.  &  R.  381  ;  B.  y.  Wildman, 
12  Cox,  354). 


Counsel. 


History  of 
law  as  to 
counsel. 


Counsel. 

Rule  88. — In  all  proceedings  in  a  criminal 
Court  of  trial  both  prosecutor  and  accused  may 
be  represented  by  counsel,  and  at  quarter  sessions, 
where  there  is  no  bar,  by  solicitors. 

The  history  of  the  law  as  to  representation  by  counsel  may 
be  shortly  summarised. 

From  the  earliest  times  the  Crown  has  always  been  repre- 
sented by  counsel,  the  obvious  reason  being  that  it  was  im- 
possible for  the  nominal  prosecutor,  the  sovereign,  to  appear 
personally  and  conduct  criminal  prosecutions,  and  a  private 
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prosecutor  is  not  entitled  to  conduct  his  case  himself  (R.  v. 
Brice,  2  B.  &  Aid.  606;  R.  v.  Gurney,  11  Cox,  414); 
but,  as  a  rule,  the  accused  was  compelled  to  defend  himself. 

In  2  Hale,  p.  236,  it  is  said  that,  with  respect  to  defects 
in  the  indictment  itself,  "  If  any  such  exception  is  taken  by 
the  prisoner,  he  may  pray  counsel  to  be  assigned  to  him  to 
manage  his  exceptions  and  take  more  ";  and,  therefore,  at 
that  time  (the  seventeenth  century),  counsel  was  allowed 
to  take  a  definite  part  in  the  defence. 

In  Blackstone,  Vol.  IV.  p.  355,  it  is  stated  that  counsel  Counsel, 
were  allowed  to  accused  under  the  more  ancient  common  Rule  in  mis- 
law;    but,  as  far  as  history  teaches,  the  rule  always  has  been 
that  counsel  should  be  allowed  to  an  accused  in  misdemean- 
our and  not  in  treason  or  felony,  unless  to  argue  a  point 
of  law  by  permission  of  the  Court. 

It  is  further  stated  there  that  the  Court  permitted  counsel 
to  suggest  questions  to  the  accused  to  be  put  in  cross-ex- 
amination, and  even,  as  to  points  of  law,  considered  a 
prisoner  entitled  to  assistance;  but  this  view  is  not  borne 
out  by  the  Reports  of  the  State  Trials. 

The  first  statutory  interference  with  the  old  practice  was 
by  the  Treason  Act,  1695  (7  &  8  Will.  3,  c.  3). 

In  sect.  1  of  that  statute  it  is  provided  that  if  any  person  Rule  in 
or  persons  accused  or  indicted  for  high  treason  or  misprision  treason, 
of  treason  shall  desire  counsel,  "  The  Court  before  whom 
such  person  shall  be  tried,  or  some  judge  of  that  Court,  shall 
and  is  hereby  authorized  and  required  immediately  upon 
his  or  their  request  to  assign  to  such  person  or  persons 
such  and  so  many  counsel,  not  exceeding  two,  as  the  person 
or  persons  shall  desire,  and  to  whom  such  counsel  shall  have 
free  access  to  all  seasonable  hours,  any  law  or  usage  to  the 
contrary  notwithstanding."  See  also  20  Geo.  2,  c.  30,  which 
extends  the  foregoing  provision  to  trial  on  impeachment. 

In  R.  V.  Lynch  (reported  in  The  Times  of  December  20, 
1902),  the  application  to  assign  counsel  was  made  by  the 
accused's  solicitor,  after  a  true  bill  had  been  found,  in  open 
Court. 

By  6  &  7  Will.  4,  c.  114,  s.  1,  it  is  enacted,  "  That  ...  all  Rule  in 
persons  tried  for  felonies  shall  be  admitted,  after  the  close  feloJ^y- 
of  the  case  for  the  prosecution,  to  make  full  answer  and 
defence  thereto,  by  counsel  learned  in  the  law,  or  b}'-  attorney 
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in  Courts  where  attornies  practise  as  counsel  " — i.e.,  when 
the  Court  of  Quarter  Sessions  has  not  ordered  that  counsel 
shall  have  exclusive  audience.  See  Archbold's  Quarter  Ses- 
sions, 5th  ed.  p.  127. 

It  now  only  remains  to  be  said  that  a  King's  counsel  can- 
not appear  for  an  accused  without  a  licence  obtained  from 
the  Home  Office,  such  licence  being  granted  as  a  matter  of 
course  and  without  fee,  and  that  an  accused,  on  paying 
11.  Is.,  or  on  some  circuits,  11.  35.  Qd.,  direct  to  a  barrister, 
has  a  right  to  be  defended  by  him,  the  barrister  not  being, 
by  the  Rules  of  the  Bar,  entitled  to  refuse  his  services  except 
for  sufficient  reason. 

Proceedings         RuLE    89. — In    Criminal    proceedings    in    the 
fa{pe7l         King's  Bench  Division,  the  Court  may  allow  a 

prosecutor  to  prosecute,  or  an  accused  to  defend, 

in  forma  pauperis. 

An  accused  may  petition  the  Court  to  allow  him  to  defend 
in  jormd  pauperis.  The  petition  may  be  presented  to  the 
judge  at  chambers  or  in  Court,  and  must  be  accompanied  by 
an  affidavit  stating  that  the  accused  is  not  worth  51.  with 
the  exception  of  bed  and  bedding,  necessary  implements  of 
his  trade,  and  wearing  apparel. 

A  prosecutor,  on  petitioning  for  an  order  to  prosecute  in 
forma  pauperis,  must  produce  (in  addition  to  the  affidavit)  a 
certificate  signed  by  counsel  that  he  has  good  cause  to  pro- 
secute (see  C.  O.  R.  257;    and  R.  S.  C.  Ord.  XV.). 


Poor 

Prisoners' 
Defence 
Act,  1903. 


Rule  90. —  T/fe  committing  justices  (or  a  Metro- 
politan police  magistrate  or  a  stipendiary  magis- 
trate), upon  the  committal  in  custody  or  upon  bail 
of  a  person  for  trial ;  or  the  Judge  of  a  Court  of 
Assize  (a),  or  a  Chairman  of  Quarter  Sessions  (or  a 
Deputy  Chairman,  or  a  Recorder  or  Deputy 
Recorder),  at  any  time  after  reading  the  deposi- 
tions, may  certify  that  the  accused  ought  to  have 
legal  aid  at  the  public  expense,  and  thereupon 
counsel  and/or  solicitor  (b)  shall  be  assigned  to 
the  accused,  provided  that  the  accused  is  too  poor 
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to  obtain  legal  aid,  and  has  by  evidence  given  or 
statement  made  before  the  committing  justices  (c) 
made  it  apparent  that  in  the  interests  of  justice  it 
is  desirable  that  such  legal  aid  should  be  given  to 
him  (d). 

This  rule  is  founded  upon  the  Poor  Prisoners'  Defence 
Act,  1903  (3  Edw.  7,  c.  38),  which  is— 

(1)  "  (1)  Where  it  appears,  having  regard  to  the  nature  3  Edw.  7, 
of  the  defence  set  up  by  any  poor  prisoner,  as  disclosed  in 

the  evidence  given  or  statement  made  by  him  before  the 
committing  justices,  that  it  is  desirable  in  the  interests  of 
justice  that  he  should  have  legal  aid  in  the  preparation 
and  conduct  of  his  defence,  and  that  his  means  are  insuffi- 
cient to  enable  him  to  obtain  such  aid — 

(a)  the  committing  justices,  upon  the  committal  of  the 

prisoner  for  trial;    or 

(b)  the  judge  of  a  Court  of  assize  or  chairman  of  a  Court 

of  Quarter  Sessions,  at  any  time  after  reading  the 

depositions, 
may  certify  that  the  prisoner  ought  to  have  such  legal  aid, 
and  thereupon  the  prisoner  shall  be  entitled  to  have  solicitor 
and  counsel  assigned  to  him,  subject  to  the  provisions  of 
this  Act." 

Note. — Sub -sect.  (2)  was  repealed  by  8  Edw.  7,  c.  15, 
s.  10  (Sched.). 

(2)  "  Rules  for  carrying  this  Act  into  effect  may  be  made 
in  the  same  manner  and  subject  to  the  same  conditions  as 
rules  under  the  Prosecution  of  Offences  Act,  1879." 

(3)  "  In  this  Act— 

'  Prisoner  '  includes  a  person  committed  for  trial  on  bail. 

'  Committing  justices  '  includes  a  magistrate  of  the  police 
Courts  of  the  metropolis  and  a  stipendiary  magistrate. 

'  Chairman '  includes  recorder  or  deputy  recorder  or 
deputy  chairman." 

(4)  "  This  Act  shall  not  extend  to  Scotland  or  Ireland." 

(a)  This  includes  the  Central  Criminal  Court  (52  &  53  Notes  to  Act. 
Vict.  c.  63,  s.  13  (4)). 

(b)  "  The  Court  can  assign  counsel  to  defend  a  poor  pri- 
soner under  the  Poor  Prisoners'  Defence  Act,  without  as- 
signing a  solicitor  "  (Rex  v.  Kart  and  others  (1904),  68 
J.  P.  72). 
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(c)  "  Legal  aid  under  the  Poor  Prisoners'  Defence  Act, 
190.3,  can  only  be  afforded  to  poor  prisoners  who  set  up  a 
defence,  either  bj  way  of  evidence  given  or  statement  made 
by  them,  before  the  committing  magistrate.  If  a  defendant 
does  not  say  anything  at  the  police  court,  or  reserves  his 
defence  there  is  no  power  under  this  Act  to  give  him  any 
assistance.  The  Act  does  not  contain  any  provisions  show- 
ing how  the  judge  is  to  satisfy  himself  that  the  i)risoner's 
means  are  insufficient  for  him  to  obtain  legal  aid  "  (Rex  v. 
Nunzio  Caliendo  (1904),  68  J.  P.  48). 

( d)  In  an  anonymous  case  tried  at  the  Cornwall  Assizes  at 
Bodmin,  it  appeared  that  the  committing  justices  had  al- 
lowed legal  aid  subject  to  a  condition  that  if  the  grand  jury 
ignored  the  bill  or  the  petty  jury  acquitted  him,  he  was 
to  pay  for  his  own  defence. 

Lawrance,  J.,  decided  that  the  justices  had  no  power  to 
attach  such  a  condition  {Tlie  Times,  October  20,   1908). 

In  R.  V.  The  Governor  of  H.M.  Prison  at  Stajford,  Ex 
parte  Emery,  (1909)  2  K.  B.  81,  where  counsel  who  had 
been  asked  by  a  judge  to  defend  a  prisoner  at  his  trial,  was 
authorized  by  the  same  judge  (^wlio  had  not  in  fact  tried  the 
prisoner)  to  apply  to  the  High  Court  on  behalf  of  the 
prisoner  for  a  writ  of  habeas  (corpus.  Lord  Alverstone, 
C.  J.,  said  that  he  did  "not  wish  to  be  understood  to 
adopt  the  principle  that  because  counsel  was  asked  to  defend 
a  prisoner  at  assizes  an  obligation  was  involved  on  counsel 
to  take  further  steps  in  the  interest  of  the  prisoner  after 
the  trial."  This  evidently  means  that  it  is  not  the  duty  of 
a  judge  to  ask  counsel  to  do  more  than  defend  at  the  trial. 


Scope  of  Act. 

There  have  been  various  points  raised  as  to  the  application 
of  this  Act,  and  at  the  Warwick  Assizes,  1904,  Lord  Alver- 
stone, C.  J.,  said,  "  the  Act  was  not  intended  to  give  a  pri- 
soner legal  assistance  in  order  to  find  out  if  he  had  got  a 
defence,"  but  that  "  people  wlio  had  a  defence  should  have 
every  inducement  to  tell  the  truth  about  it  at  the  earliest 
opportunity." 

"  Assistance  under  the  Act  could  oidy  be  given  Avhere  both 
{1)  The  nature  of  the  defence  as  disclosed   ....  by  the 
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prisoner  at  the  end  of  the  hearing  "  before  the  justices,  "  on 
cross-examination  or  by  questions  the  prisoner  might  ask 
before  the  justices,  or  by  remarks  he  interposed,  or  even  in 
some  cases  such  as  might  appear  on  the  face  of  the  evidence 
called  for  the  prosecution  "  .  .  .  .  before  the  justices,  "  was 
such  that  in  the  interests  of  justice  the  prisoner  should  have 
legal  aid  to  make  his  defence  clear  ;  and  (2)  where  also  his 
means  were  insufficient  for  that  end."  In  addition  to  this,  if 
in  the  initial  stage  of  the  hearing  of  a  case  at  assizes  it 
appeared  that  it  was  desirable  that  the  prisoner  should  be 
represented  by  counsel,  the  Court  would  undoubtedly  ad- 
journ the  hearing  in  order  that  counsel  should  be  instructed. 
At  the  Central  Criminal  Court,  Sir  Forrest  Fulton,  K.  C, 
Recorder,  has  in  numerous  instances  refused  the  applica- 
tion of  prisoners  to  have  counsel  assigned  to  them,  on  the 
grounds  mentioned  in  Lord  Alverstone's  address;  and, 
generally  speaking,  it  will  only  be  in  an  exceptional  case 
that  the  Court  will  assign  counsel  when  the  committing 
justices  have  refused  to  assign. 

Proceedings  in  the  King's  Bench  Division. — It  is  doubtful 
whether  the  Act  (supra)  applies  to  such  proceedings.  It  is 
submitted  it  would  apply  only  in  the  case  of  an  indictment 
found  at  assizes  and  removed  into  the  Division  for  trial. 

The  regulations  and  rules  made  under  the  Act  are  given 
in  App.  C. 

Proceedings  in  the  Court  of  Criminal  Appeal,  see  infra. 

Rule  91. — In  a  criminal  case  of  great  gravity  Dock 
(e.g.,  murder)  it   is   usual   for  the  judge  to  ask  a  <3efen.!e. 
barrister  to  gratuitously  undertake  the  defence  of 
the  accused,  and  such  barrister  can  act  without  the 
intervention  of  a  solicitor  in  such  defence. 

A  dock  defence  (i.e.,  where  the  accused  tenders  II.  Is.,  or 
on  some  circuits  11.  3s.  6d.,  to  a  barrister  for  his  services), 
and  a  defence  undertaken  at  the  request  of  the  judge,  are 
the  only  instances  where,  in  contentious  business,  a  barrister 
can  act  without  the  instructions  of  a  solicitor.  A  barrister 
undertaking  such  a  defence  generally  has  an  interview 
with  the  prisoner,  and  is  allowed  to  use  the  Court  copy  of 
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the  depositioiis  (if  there  are  depositions),  and  such  practi- 
cally constitutes  his  brief. 

Director  of  Public  Prosecutions. 

Rule  92. — The  Director  of  Public  Prosecutions 
is  an  official  appointed  by  a  Secretary  of  State, 
whose  duty  it  is,  under  the  superintendence  of 
the  Attorney-General,  to  institute  or  carry  on 
criminal  proceedings  in  cases  which  appear  to 
him  to  be  of  importance  or  difficulty,  or  otherwise 
to  require  his  intervention,  and  to  advise  persons 
concerned  in  such  proceedings  ;  and  to  appear  for 
the  Crown  in  criminal  appeals  as  provided  by 
sect.  12  of  the  Criminal  Appeal  Act,  1907. 

The  Director  of  Public  Prosecutions  is  the  creation  of 
three  "  Prosecution  of  Offences  "  statutes,  and  his  duties  and 
powers  can  be  best  explained  by  giving  the  sections  of  the 
statutes. 

(1)  42  &  43  Vict.  c.  22,8.2. 

"  It  shall  be  the  duty  of  the  Director  of  Public  Prosecu- 
tions, under  the  superintendence  of  the  attorney-general, 
to  institute,  undertake,  or  carry  on  such  criminal  proceed- 
ings (whether  in  the  Court  for  Crown  Cases  Reserved,  before 
sessions  of  oyer  and  terminer  or  of  the  peace,  before  magis- 
trates, or  otherwise),  and  to  give  such  advice  and  assistance 
to  chief  officers  of  police,  clerks  to  justices,  and  other  persons, 
whether  officers  or  not,  concerned  in  any  criminal  proceeding 
respecting  the  conduct  of  that  proceeding,  as  may  be  for 
the  time  being  prescribed  by  regulations  under  this  Act,  or 
may  be  directed  in  a  special  case  by  the  Attorney-General." 

Sect.  5  relates  to  the  delivery  of  recognizances,  inquisi- 
tions, &c.  to- the  Director  of  Public  Prosecutions  when  he  has 
notified  a  justice  or  coroner  that  he  is  carrying  on  a  criminal 
proceeding. 

Sect.  7.  "  Where  any  criminal  proceeding  is  instituted, 
undertaken  or  carried  on  by  the  Director  of  Public  Prose- 
cutions, such  Director  shall  not  be  bound  over  to  prosecute 
or  conduct  such  proceedings,  or  required  to  give  security 
for  costs,  and  it  shall  not  be  necessary  to  bind  over  any 
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person  to  prosecute  or  conduct  such  proceeding,  and  if  any 
person  is  so  bound  over,  or  has  given  security  for  costs, 
he  shall,  upon  the  Director  of  Public  Prosecutions  under- 
taking the  case,  be  released  from  such  obligation,  and  the 
security  shall  be  deemed  to  have  been  cancelled,  and  the 
Director  of  Public  Prosecutions  shall  be  liable  to  costs  in 
lieu  of  such  person, 

"  The  prosecution  of  an  oftender  by  the  Director  of  Public 
Prosecutions  shall,  for  the  purpose  of  enabling  a  person  to 
obtain  a  restitution  of  property,  or  obtaining,  exercising,  or 
enforcing  any  right,  claim,  or  advantage  whatsoever,  have 
the  same  elfect  as  if  such  person  had  been  bound  over  to 
prosecute,  and  had  prosecuted  the  offender,  subject  to  this 
proviso,  that  such  person  shall  give  all  reasonable  infor- 
mation and  assistance  to  the  said  Director  in  relation  to  the 
prosecution." 

Sect.  9.  "  .  .  .  The  term  'Attorney-General'  means  her 
Majesty's  Attorney-General  for  England,  and  her  Majesty's 
Solicitor-General  for  England,  whenever  such  Solicitor- 
General  can,  by  reason  of  a  vacancy  in  the  office  of  Attorney- 
General  or  otherwise,  act  as  the  Attorney-General." 

In  certain  cases  it  is  the  settled  duty  of  the  Director  of 
Public  Prosecutions  to  institute  and  carry  on  the  prosecu- 
tion— 

(1)  Murder. — By  the  Regulations  of  Jan.  25th,  1886, 
made  under  the  Prosecution  of  Offences  Acts,  1879  and 
1884,  it  is  the  duty  of  the  Director  of  Public  Prosecutions 
to  prosecute  in  cases  of  murder. 

(2)  Bankruptcy  offences. — By  46  &  47  Vict.  c.  52,  s.  166,  Cases  where 
"  Where  the  Court  orders  the  prosecution  of  any  one  for  ^f  p^^^Q 
any  offence  under  the  Debtors  Act,  1869,  or  its  amending  Prosecutions 
Acts,  or  for  any  offence  arising  out  of  or  connected  with  any  ^^^  '&c   " 
bankruptcy  proceedings,  it  shall  be  the  duty  of  the  Director 

of  Public  Prosecutions  to  institute  and  carry  on  the  prose- 
cution." 

(3)  Corrupt  and  Illegal  Practices. — By  46  &  47  Vict.  c.  51, 
s.  45,  it  is  the  duty  of  the  Director  of  Public  Prosecutions 
to  institute  any  prosecution  for  any  corrupt  or  illegal  prac- 
tice in  reference  to  any  election. 

See  as  to  necessity  for  consent  of  Director  of  Public  Pro- 
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secutious  to  a  prosecution  for  iucest,  supra,  p.  59;  on  a 
charge  pf  being  a  habitual  criminal,  p.  57;  and  as  to  hi« 
duty  in  the  case  of  criminal  appeals,  infra,  p.  390. 

And  as  to  liability  to  pay  costs  of  defence,  see  chapter 
on  "  Costs,"  infra. 

(2)  47  d  48   Vict.  c.  58,  is  practically  repealed  by — 

(3)  8  Edw.  7,  c.  3. 

Sect.  1  provides,  inter  alia,  that  a  person  shall  not  be 
appointed  to  be  Director  of  Public  Prosecutions  unless  he 
is  a  barrister  or  solicitor  of  not  less  than  ten  years'  stand- 
ing. 

Sect.  2. — (1)  "  The  regulations  under  the  Prosecution  of 
Offences  Act,  1879,  shall  provide  for  the  Director  of  Public 
Prosecutions  taking  action  in  cases  which  appear  to  him 
to  be  of  importance  or  difficulty,  or  which  from  any  other 
reason  require  his  intervention." 

Sect.  2. — (3)  "  Nothing  in  the  Prosecution  of  Offences 
Acts,  1879  and  1884,  or  in  this  Act,  shall  preclude  any  person 
from  instituting  or  carrying  on  any  criminal  proceedings, 
but  the  Director  of  Public  Prosecutions  may  undertake  at 
any  stage  the  conduct  of  those  proceedings  if  he  thinks  fit." 

Sect.  2. — (4;  "  It  is  hereby  declared  that  the  provisions  of 
any  Act  requiring  or  authorizing  any  Court  to  make  an 
order  for  the  payment  to  the  prosecutor  of  any  expenses  of 
or  incidental  to  the  prosecution  of  any  offence,  apply  with 
respect  to  the  payment  of  those  costs  to  the  Director  of 
Public  Prosecutions  as  they  apply  with  respect  to  the  pay- 
ment of  those  costs  to  a  private  prosecutor." 
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Contempt  of  Court. 

Rule  93. — A  person  guilty  of  contempt  (1)  of  a 
Superior  Criminal  Court  (2),  whether  such  con- 
tempt has  been  committed  within  or  outside  the 
Court  (1),  may  be  committed  to  prison  or  fined  by 
the  Court  itself  (•^)  ;  may,  on  summons,  motion 
for  attachment  or  committal,  be  committed  to 
prison  or  fined  by  a  Divisional  Court  of  the  King's 
Bench  Division  (4). 
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(1)  A  contempt  of  Court  may  be  by  disobedience  to  the 
order  of  the  Court;  scandalising  the  Court,  or  a  judge,  or 
a  juror  or  witness,  or  otherwise  interfering  with  the  due 
course  of  justice  by  word  or  deed  (see  R.  v.  Tibbits  and 
Windust,  (1902)  1  K.  B.  77;  Onslo?v  and  Whalley's  Case, 
L.  R.  9  Q.  B.  219). 

(2)  A  superior  criminal  Court  (of  record)  is,  the  King's 
Bench  Division  or  a  Court  of  assize.  Apparently,  in  this 
respect,  a  Court  of  Quarter  Sessions  is  not  to  be  deemed  a 
superior  Court,  although  it  is  said  to  be  such  in  respect 
of  the  trial  of  indictments.     (See  supra,  p.   3.) 

(3)  See  Steph.  Com.  Vol.  3,  p.  290. 

(4)  See  C.  O.  R.  240,  and  Sh.  &  M.  Pr.  C.  O.  2nd  ed. 
342,  343;  R.  v.  Ring,  8  T.  R.  585;  R.  v.  Crawford,  6  Cox, 
481  (n.). 

Contempt  of  Court  is  also  a  misdemeanour,  punishable 
on  indictment  or  information. 

Rule    94. — An    inferior    Criminal     Court    of  Punishment 
Record  (1)  may  punish  a   person   for    contempt  ^fj^^^^j^P* 
committed  in  facie  curicc ;   and  any  contempt  of  Court  of 
such  Court,  if  committed  out  of  the  Court,  may    ^^^^  ' 
be  punislied  by  the  King's  Bench  Division  (2)  or 
on  proceedings  on  indictment  or  information. 

(1)  E.g.,  a  Court  of  Quarter  Sessions  (see  preceding 
note). 

(2)  R.  V.  Farke,  (1903)  2  K.  B.  432;  R.  v.  Davies, 
(1906)  1  K.  B.  532;  and  Sh.  &  M.  Pr.  C.  O.  2nd  ed.  343, 
and  note  to  preceding  rule. 
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CHAPTER  lY. 

proceedings  after  committal  for  trial grand 

jury — postponement  of  presentment  of  in- 
dictment—  nolle  prosequi bail applica- 
tion to  enlarge  recognizances — estreat  of 
rp:cognizances. 

Rule  95. — After  committal  for  trial,  the  prosecu- 
tion may  either  draw  the  indictment,  and,  after 
engrossment,  prefer  it  to  the  grand  jury,  the 
names  of  the  witnesses  it  is  proposed  to  call  being 
indorsed  upon  it ;  or  the  clerk  of  the  Court  of 
trial  will  prepare  it. 

See  as  to  clerks  of  assize,  &c.,  10  Will.  3,  c.  12,  8s.  7,  8. 


General 
qualification 
of  grand 
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Grand  Jury— General  ftualifications. 

Rule  90. — A  grand  juror  must,  by  common  law^ 
be  of  the  same  county  or  district  (1)  in  which  the 
offence  was  committed,  and  must  be  returned  by 
the  proper  officer  and  be  of  full  age  (2),  and  must 
not  be  an  alien,  unless  he  has  been  domiciled  in 
England  or  Wales  for  ten  years  or  upwards,  and 
is  in  other  respects  duly  qualified  (3) ;  and  (by 
statute)  must  not  be  a  person  '^attainted  of  any 
treason  or  felony,  or  convicted  of  any  crime  that 
is  infamous  (4),  unless  he  shall  have  obtained  a 
free  pardon  (5),  nor  any  man  who  is  under 
outlawry  ''  (6), 
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This  rule  contains  the  qualifications  of  all  grand  jurors 
in  the  King's  Bench  Division  of  the  High  Court  and  in  assize 
Courts,  but  there  are  other  considerations  which  apply  to 
grand  jurors  of  county  sessions  of  the  peace,  or  borough 
quarter  sessions,  and  these  will  be  dealt  with  later. 

(1)  See  supra,  Venue. 

(2)  Bac.  Abr.  Ill;    Juries,  A.  725. 

(3)  33  &  34  Vict.  c.  77,  s.  8. 

In  1806,  in  Lord  Headlejfs  Case,  R.  &  R.  117,  it  was  de- 
cided by  all  the  judges  that  a  British  or  Irish  Peer  (not 
being  a  Peer  of  Parliament)  ought  not  to  be  on  a  grand  or 
petty  jury,  but  that  an  Irish  Peer  who  is  a  member  of  the 
House  of  Commons,  and  who  is,  to  all  intents  and  purposes, 
a  commoner,  may  be. 

In  1810  it  was  decided  by  all  the  judges  that  a  man  may 
serve  on  a  grand  jury,  although  he  is  not  a  freeholder  (Case, 
R.  &R.  177). 

(4)  An  "  infamous  "  crime  formerly  was  any  treason, 
piracy,  felony,  or  such  misdemeanour  as  entailed  the  punish- 
ment of  the  pillory,  or  was  of  a  grave  character,  e.g.,  per- 
jury, barratry  (2  Hawk.  c.  46,  ss.  101,  102),  but  it  seems 
that  this  classification  is  no  longer  existent.  See  Arch.  Cr. 
PI.  23rd  ed.  101. 

By  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  46, 
the  following  crimes  are  to  be  deemed  "  infamous  "  for  the 
purposes  of  that  section — which  is  concerned  with  sending 
threatening  letters: — 

Buggery,  whether  bestiality  or  sodomy. 

Assault  with  intent  to  commit  buggery. 

Attempt  to  commit  buggery,  and 

Persuading,  promising,  or  threatening  in  order  to  induce 
anyone  to  commit  buggery. 

And  these  would  seem  now  to  be  the  only  "  infamous  " 
crimes . 

(5)  As  to  free  pardon,  and  the  effect  of  serving  a  sen- 
tence, see  infra,  pp.  199,  323. 

(6)  By  the  Forfeiture  Act,  1870  (33  &  34  Vict.  c.  23), 
s.  1,  attainder  was  abolished,  as  was  also  forfeiture,  except 
in  cases  of  outlawry,  and  outlawry  is  itself  so  rare  as  to  be 
almost  non-existent  (see  Injra,  p.  199). 
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The  proceedings  before  the  grand  jury  are  in  the  nature 
of  a  private  inquiry  as  to  whether  a  prima  facie  case  has 
been  established  on  one  or  more  of  the  counts  (R.  v.  Field- 
house,  1  Cowp.  325),  and  if,  in  the  opinion  of  twelve  of 
the  jurors,  on  the  evidence  of  the  prosecution  only,  it  has 
been  so  established,  the  words  "  true  bill  "  are  indorsed  on 
the  indictment  ;  and  if  not  (i.e..  if  the  bill  is  "ignored"), 
the  words  "  no  true  bill,"  and  the  foreman  signs  it.  This 
being  done,  the  jury  (or  some  of  them,  or  the  foreman)  go 
into  Court,  and  the  foreman  hands  the  documents  to  the 
clerk,  who  says,  "  Gentlemen  of  the  grand  jury,  you  find 
a  true  (or  no  true)  bill  against  A.  B.  for  felony  (or  misde- 
meanour ").  The  foreman  assents,  and  the  jurors  retire 
to  consider  another  indictment,  or  if  they  have  disposed  of 
the  whole  of  their  business,  they  are  discharged  by  the 
judge,  with  tlie  tlianks  of  the  county  or  town  for  their 
attendance. 

It  is  necessary  that  the  finding  shall  be  indorsed  on  the 
indictment,  otherwise  it  seems  it  may  be  quashed  (R.  v. 
Ford,  Yelv.  99;;  and  thje  bill  must  be  delivered  in  ojien  Court 
(R.  v.  Thompson,  1  Cox,  268),  and  it  should  be  signed 
by  the  foreman,  but  this  is  not  absolutely  necessary  to  the 
validity  of  the  bill,  if  the  bill  was  delivered  in  open  Court, 
and  the  finding  read  out  by  the  foreman  (R.  v.  Sidoli,  1 
Lewin,  55). 

Occasionally  it  happens  that  a  material  witness,  who  has 
been  examined  before  the  magistrates,  is,  at  the  time  of 
trial,  dead  or  so  ill  as  to  be  unable  to  travel.  It  then  is 
customary  for  the  prosecution  to  apply  for  leave  to  send 
his  deposition  before  the  grand  jury.  Such  leave  may 
be  given  (in  the  absence  of  the  prisoner,  though,  in  practice, 
either  he  or,  if  he  is  represented,  his  solicitor  is  invariably 
notified)  by  the  presiding  judge  or  chairman,  on  application 
made  to  him  in  open  Court,  and  it  is  usual  to  prove  that  the 
deposition  in  question  was  taken  in  the  presence  of  the 
accused,  who  had  full  opportunity  of  cross-examining  the 
witness,  and  that  such  witness  is  either  dead  or  too  ill  to 
travel  (11  &  12  Vict.  c.  42,  s.  17;  and  see  R.  v.  Clements, 
2  Den.  251;  and  R.  v.  Stephenson,  L.  &  C.  165;  and 
infra,  pp.  101,  221,  as  to  sending  depositions  before  grand 
jury  without  evidence  as  to  deponent's  condition). 
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The  grand  jury  is  not  concerned  in  any  way  with  the  Grand  jury- 
defence,  and  may  not  hear  evidence  under  the  Criminal  Evi-  Defence, 
dence  Act,  1898,  of  the  defendant  or  his  wife  (R.  v.  Wiodes, 
(1899)  1  Q.  B.  77).  It  has  been  held  in  R.  v.  Elizabeth 
Hodges,  8  C.  &  P.  195,  that  a  grand  jury  have  no  authority 
by  law  to  ignore  a  bill  for  murder  on  the  ground  of  in- 
sanity, though  it  appear  clearly  from  the  testimony  of  the 
witnesses  examined  by  them  on  the  part  of  the  prosecution 
that  the  accused  Avas.  in  fact,  insane. 

As  to  obtaining  the  attendance  of  unwilling  witnesses 
before  the  grand  jury,  see  infra,  pp.  229,  230. 

An  indictment  may  be  preferred  to  a  grand  jury,  although  Pref erring- 
there  has  been  no  preliminary  investigation  by  a  magistrate  authoJ-j^ation 
in  respect  of  the  offence  sought  to  be  charged,  or  judicial 
or  other  sanction,  except  in  the  cases  which  are  set  out  in 
Chap.  II.,  supra. 

It  is,  however,  unusual  in  any  case  to  present  an  indict- 
ment to  a  grand  jury  without  there  having  been  a  magis- 
terial inquiry  or  authorization  as  required  by  the  Vexatious 
Indictments  Act,   or   other  statutory   enactment. 

In  the  High  Court  the  indictment  must  be  drawn  by  the  Preparation 
prosecutor  or  his  counsel,  and  engrossed  on  parchment 
(Sh.  &  M.  Pr.  C.  O.  2nd  ed.  86).  In  other  Courts,  the  in- 
dictment, unless  prepared  by  the  prosecution,  is  prepared  by 
the  clerk  of  the  Court,  Avho  is.  at  assizes,  the  clerk  of  arraigns 
or  indictments;  at  sessions,  the  clerk  of  the  peace;  and  the 
only  concern  of  the  prosecutor  is  to  see  that  the  witnesses 
are  ready  to  go  before  the  grand  jury. 

As  to  the  necessity  for  engrossment,  every  indictment  is 
engrossed  as  a  matter  of  course,  and  the  clerk  of  the  Court 
would  refuse  to  send  to  the  grand  jury  an  indictment  which 
was  not  so  properly  prepared,  and  would  himself  order  the 
indictment  to  be  engrossed  if  the  failure  to  have  it  done 
arose  from  the  poverty  of  the  prosecution. 

Rule  97. — The  special  qualifications  of  a  grand  Grand  jury 
juror  (a)  at  general  or  quarter  sessions  are  those  orquartei 
contained    in  the  County  Juries  Act,   1825  (1);  sessions. 
(b)  at  borough  quarter  sessions  are  .  .  .  the  fact 
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that  he  is  a  burgess  of  the  borough,  under  the 
Municipal  Corporations  Act,  1882  (2). 

(1)  6  Geo.  4,  c.  50;  extended  to  London  by  51  &  52  Vict, 
c.  41,  8.  89. 

(2)  45  &  46  Vict.  c.  50,  s.  186,  sub-s.  1. 

Note. — In  addition  to  these  8j)ecial  (jualifications,  the 
general  considerations  of  Rule  96,  supra,  apply  wutaiis 
mutandis. 


Objection  to         RuLE  98. — An  objectiou  to  a  grand  juror  on 
gran  juror,    ^j^^  ground  of  incouipetence  or  want  of  qualifica- 
tion may  be  made  by  challenge  (1),  or  by  plea  in 
abatement  (2),  or  by  motion  to  quash  if  discovered 
during  the  trial  (3). 

(1)  2  Hawk.  c.  25,  s.   16. 

"  .  .  .It  seems  that  anyone  who  is  under  a  prosecution  for 
crime  may,  by  the  Crown  law,  before  he  is  indicted,  chal- 
lenge any  of  the  persons  returned  on  the  grand  jury  as 
being  outlawed  for  felony,  &c.,  or  villein,  or  returned  at 
the  instance  of  a  prosecutor,  or  not  returned  by  the  proper 
officer." 

(2)  See  infra,  p.  167. 

(3)  See  infra,  p.   167. 

Number  <.f  RuLE  99. — A  grand  jury  must   be  summoned 

grand  jurors    ^     ^\^q  sheriff,  or,  if  he  is  disqualified,  by  the 

necessary,  &c.       J  ■     \  ^  •  o  ^  e 

coroner  (1),  and  may  consist  oi  any  number  oi 
grand  jurors,  not  being  less  than  twelve  (2). 

(1)  R.  V.  McGuire,  34  New  Brunswick,  430. 

(2)  2  Hale,   161. 

It  is  submitted  that  if  a  grand  jury  is  improperly  sum- 
moned, application  might  be  made  to  quash  the  grand 
jury  panel,  but  quaere  as  to  desirability  of  such  a  course. 

Finding  biu.  RuLE  100. — A  grand  jury  may  not  present  an 
indictment  unless  it  is  found  by  a  majority  of  its 
number,  and  such  majority  must  not  be  less  than 
twelve. 
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2  Hale,  161;  R.  v.  Clyncard,  Cro.  Eliz.  654.  If  an  in- 
dictment has  been  found  by  less  than  twelve  jj^rand  jurors, 
it  will  be  quashed  on  application. 

The  proceedings  in  which  the  grand  jury  is  concerned 
are  shortly  as  follows.  The  members  of  the  grand  jury  are 
first  of  all  sworn  in  open  Court,  and  are  charged  by  the 
judge  as  to  the  more  important  bills  to  be  sent  before  them. 

They  then  retire  to  their  room,  and  taking  one  bill  at  a 
time  hear  witnesses  for  the  prosecution.  Such  witnesses 
are  sworn  by  the  foreman  or  a  juror  acting  for  him  in  the 
examination  of  such  witnesses  under  the  Grand  Jury  Act, 
1856  (19  &  20  Vict.  c.  54,  s.  3). 

Consequence  of  failure  to  endorse  or  initial  names  of  wit- 
nesses.— The  provisions  supra,  as  to  the  endorsement  of  the 
names  of  witnesses  and  the  initialling  by  the  foreman  of 
such  names  has  been  stated  to  be  merely  directory  (CConnell 
V.  n.,  11  CI.  &  P.  155,  405;  Arch.  Cr.  PI.  23rd  ed.  99), 
and  it  is  clear  that  failure  to  observe  such  directions  cannot 
vitiate  the  indictment,  the  grand  jury  being  at  liberty  to 
present  an  indictment  without  hearing  witnesses  at  all. 
Further,  for  the  same  reason,  if  a  witness  is  sworn  im- 
properly, it  will  not  vitiate  the  indictment  (see  B,.  v. 
Bussell  C.  &M.  247). 

If  a  witness  refuses  to  be  Siv^'orn  or  to  answer  the  questions  Refusal  to  be 
of  the  grand  jury,  he  will  be  punishable  by  the  judge  for  ' 

contempt  of  Court  (B,.  v.  Lord  Preston,  12  St.  Tr.  645). 

Rule  101. — A  grand  jury  may  find  a  true  bill  Finding  on 
against  one  and  no  true  bill  against  another  of  ment.^" 
two  or  more  persons  jointly  indicted. 

In  Cholmleifs  Case,  Croke's  Reports  (temp.  12  Car.  1), 
464,  two  persons  were  jointly  indicted  for  assault  and 
battery,  but  the  grand  jury  found  no  true  bill  as  regards 
one.  It  was  held  that  the  trial  of  the  other  might  proceed 
on  the  finding  of  hilla  vera  against  him. 

This  is  probably  correct  ;  and  on  principle  (notwith- 
standing the  dictum  in  2  Hawk.  c.  25,  s.  2),  it  would  be 
legally  unexceptionable  for  a  grand  jury  to  find  a  true  bill 
for  indecent  assault  on  an  indictment  preferred  to  it  for  rape. 

It  is,  however,  suggested  that  it  is  the  duty  of  a  grand 
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Finding  of 
lesser  oflFence 
on  joint 
indictment. 


jui-y  to  coucern  itself  with  the  offeuces  charged  in  the  pre- 
ferred bill  of  indictment,  and  not  to  discuss  the  question  of 
degree  of  criminality  shown  by  the  evidence  (see  supra, 
p.  97,  and  next  rule). 

RuLK  102. — If  an  indictment  is  preferred  against 
two  or  more  persons  for  a  joint  offence,  and  a 
grand  jury  finds  a  true  bill  against  one  (A.)  in 
respect  of  the  offence  charged,  and  a  true  bill 
against  another  (B.)  in  respect  of  a  lesser  offence 
of  which  he  might  be  found  guilty  on  a  trial  for 
the  offence  charged  in  the  preferred  indictment, 
the  finding  against  A.  will  be  good,  but  the 
finding  against  B.  will  be  deemed  a  nullity. 

This  rule  will  be  made  clear  by  an  example.  An  indict- 
ment was  preferred  to  a  grand  jury  against  A.  and  B.  for 
murder.  The  grand  jury  found  a  true  bill  against  A.  for 
murder,  "  and  not  a  true  bill  against  B.  for  murder,  but  a 
true  bill  against  B.  for  manslaughter." 

The  Court  decided  to  try  A.  only  upon  the  first  indictment, 
to  treat  it  as  a  nullity  as  respected  B.,  and  to  order  a  bill 
for  manslaughter  to  be  preferred  against  B.,  and  when 
found,  to  try  B.  upon  that  {R.  v.  Bubh,  4  Cox,  457,  follow- 
ing R   V.  Carew,  3  Bulstr.  206,  cited  in  3  Chit.  Cr.  L.  738). 

If  the  offence  is  not  joint,  then  no  question  can  arise  (see 
Principal  and  Accessory,  supra,  and  note  to  preceding  rule). 

It  is  stated  in  Arch.  Cr.  PI.  23rd  ed.  102,  that  on  a  joint 
indictment  preferred  against  two  or  more  persons  for 
murder,  the  grand  jury  may  find  a  true  bill  against  all  such 
persons  for  manslaughter  (see  supra,  preceding  note). 

Rule  103. — A  grand  jury  may  find  a  true  bill 
in  respect  of  one  count  of  an  indictment,  and  no 
true  bill  in  respect  of  another  count  of  the  same 
indictment. 

R.  V.  Fieldhouse,  1  Cowp.  325. 

Presentment        RuLE  104. — A  grand  jury  may  make  a  present- 

on^elr  ow"^  ment  of  their  own  knowledge,  and,  in  considering 

knowledge.      ^  preferred  indictment,   may  take  into  account 

any  outside  knowledge  they  may  have. 


Finding  on 

separate 

counts. 
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See,  as  supporting  this  rule,  R.  v.  Bullard,  12  Oox*  353;  ' 
7^.  V.  Gerrans,  13  Cox,  158;  and  R.  v.  Lynch,  reported  in 
Arch.  Cr.  PI.  23rd  ed.  p.  100,  in  which  case  Lord  Alver- 
stone,  C.  J.,  allowed  the  deposition  of  an  absent  witness  to 
be  sent  before  the  grand  jury  without  requiring  evidence 
as  to  his  condition,  on  the  ground  stated  in  the  rule. 

Note. — The  decisions  of  Erie,  J.,  in  R.  v.  Philip,  1  F. 
&  F.  105;  Byles,  J.,  in  E.  v.  Beaver,  10  Cox,  274;  Chan- 
nel), B.,  in  R  V.  Rendle,  11  Cox,  209,  are  not  good  law. 

Rule  105. — Where  it  is  doubtful  whether  on  Two  indict, 
one  set  of   facts,   one  of   two    or   more   specific  86^0? factT^ 
offences  has  been  committed,  two  or  more  indict- 
ments, each  charging  a  different  offence,  may  be 
presented  in  respect  of  such  set  of  facts  against 
the  same  person. 

See  R.  Y.  Smith,  3  C.  &  P.  412,  where  there  was  presented 
against  the  accused  one  indictment  for  a  statutory  felony, 
aud  another  indictment  on  the  same  set  of  facts  for  a  common 
law  misdemeanour. 

Vaughan,  B.,  said:  "I  much  disapprove  of  the  practice 
of  presenting  tAvo  ditierent  indictments  for  the  same  of- 
fence." 

The  present  practice,  however,  is  at  variance  with  that 
learned  judge's  view.  At  the  Cheshire  Winter  Assizes 
(1909),  cor.  Lord  Alverstone,  C.  J.,  the  writer  on  behalf 
of  a  prosecution  prepared  two  indictments:  (1)  Under  32 
&  33  Vict.  c.  62,  s.  14,  for  making  a  false  proof  in  bank- 
ruptcy proceedings;  (2)  under  52  &  53  Vict.  c.  10,  s.  ,7, 
for  perjury  founded  on  the  same  set  of  facts  against  the 
same  person.  Both  indictments  were  found  by  the  grand 
jury.  See  also  Young  v.  R.,  3  T.  E.  98,  106;  R.  v.  Stockley, 
3  Q.  B.  238. 

Rule  106. — A  grand  jury  which  has  been  dis-  Recall  of 
charged,  and  has  left  the  Court,  but  which  has  g^rmidY^y^ 
neither  left  the  building  nor  has  separated,  may 
be  sent  for  by  the  Court  and  directed  to  consider 
another  preferred  bill  of  indictment. 

R.  v.  Rolloway,  9  C.  &  P.  43.  / 
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Grand  juror's 
privileges. 


Pobtponement 
of  preferring 
of  indict- 
ment. 


Application 

under 

Vexatious 

Indictments 

Act. 


Rule  107. — A  grand  juror  may  not  be  a  witness 
to  prove  perjury  on  the  part  of  a  witness  before 
his  grand  jury(l),  and  is  not  entitled  to  state 
what  took  place  in  the  grand  jury  rooms  (2).  He 
is  not  answerable  for  anything  done  by  him  in 
connection  with  the  finding  of  a  bill  of  indict- 
ment (8). 

(1)  R.  V.  Hughes,  1  C.  &  K.  519. 

(2)  R.  V.  Marsh,  6  A.  &  E.  236,  237. 

(^3)  Floyd  V.  Barker,  12  Co.  Rep.  23;  Earl  of  Maccles- 
field V.  Starkey,  10  St.  Tr.  1329,  1413. 

Rule  108. — By  leave  of  the  Court,  the  prefer- 
ring of  an  indictment  may  be  postponed  on  special 
grounds  until  the  next  assizes  or  sessions. 

See  R.  V.  Fuller,  9  C.  &  P.  35. 

In  R.  V.  Palmer  (6  C.  &  P.  652),  the  preferring  of  a 
bill  for  arson  was  postponed  on  an  affidavit  by  the  attorney 
for  the  prosecution  of  the  illness  of  the  party  whose  pre- 
mises had  been  burned,  and  who,  the  attorney  swore,  was  a 
material  and  necessary  witness. 

In  R.  V.  Heesom  (14  Oox,  40),  it  was  held  that  it  was  no 
ground  for  postponing  the  preferring  "  that  other  and  like 
charges  may  before  that  time  be  brought  against  the 
prisoner,"  Lush,  J.,  saying  that  the  application  in  R.  v. 
Palmer  {supra)  was  founded  on  the  absence  of  a  material 
witness  for  the  Crown,  which  is  provided  for  by  the  Habeas 
Corpus  Act  (31  Car.  2,  c.  2,  s.  7). 

In  R.  V.  Taylor  (15  Cox,  8),  postponement  was  allowed, 
on  the  ground  that  infection  might  be  conveyed  to  the  public 
by  the  attendance  of  witnesses  coming  from  a  place  where 
smallpox  had  broken  out. 

As  to  postponement  by  Court  of  quarter  sessions,  see 
Prit.  Q.  Sees.  Pr.  2nd  ed.  p.  221. 

Rule  109. — If  it  is  deemed  desirable  on  behalf 
of  the  prosecution  to  apply  to  the  Couii;  for  per- 
mission to  prefer  an  indictment  subject  to  the 
Vexatious  Indictments  Act,  or  to  prefer  an  indict- 
ment containing  counts,  based  upon  the  dej)08i- 
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tions,  for  an  offence  in  respect  of  which  there  has 
not  been  a  committal,  such  application  should  be 
made  as  soon  as  possible  after  the  opening  of  the 
sessions.  Notice  of  intention  to  apply  should  be 
given  to  the  accused  or,  if  represented,  to  his  soli- 
citor (a). 

(a)  It  is  not  essential  that  notice  should  be  given  (R.  v. 
Bray,  32  L.  J.  M.  C.  11). 

If  evidence  is  to  be  given  on  such  bill  which  has  not  been 
given  on  any  previous  occasion,  the  defence  should  be  sup- 
plied with  a  copy  of  it,  otherwise  the  judge,  in  his  discre- 
tion, may  refuse  the  application  (see  supra,  pp.  54,  55). 

Rule  110. — If  an  indictment  against  a  person  Procedure 
committed  for  trial  is  ignored,  or  no  bill  is  in  fact  J^ored^ornot 
preferred,   it  is  usual  for    the  Court  to   ask  the  preferred, 
prosecuting  counsel  whether    it    is    intended    to 
prefer  any  or  another  bill,  and  if  it  is  not  so  in- 
tended, in  the  absence  of  special  circumstances, 
to  discharge  him ;  but  if  any  or  another  bill  is  to 
be  preferred  against  him  he  is  detained  until  the 
grand  jury  are  discharged,  when  he  must  be  dis- 
charged. 

R.  V.  Simmonite,  1  Cox,  30;  55  Geo.  3,  c.  50,  s.  4. 

In  more  remote  times,  a  person  committed  for  trial  against 
whom  a  bill  was  not  preferred,  or  if  preferred  was  ignored, 
was  discharged  on  proclamation  calling  upon  anyone  to  pre- 
fer an  indictment  against  him,  the  person  committed,  but 
nowadays  proclamation  is  not  made. 

Rule  111. — The  same    bill   may  not  be  pre-  biii twice 
sented  to  the  same  grand  jury  twice  (unless,  per-  preferred. 
haps,  in  exceptional  circumstances,  or  where  fresh 
evidence  is  forthcoming). 

Although  I  have  stated  the  above  as  a  rule,  the  point  is 
not  altogether  free  from  doubt. 

In  R.  V.  Humphreys  (1842,  C.  &  Mar.  601),  Patteson,  J., 
held  that  if  the  grand  jury  at  assizes  or  sessions  have  ig- 
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nored  a  bill,  they  cannot  find  another  against  the  same  per- 
son for  the  same  offence  at  the  same  assizes  or  sessions,  and 
if  such  other  bill  be  sent  before  them,  they  should  take  no 
notice  of  it. 

In  B.  V.  Simmonite  (1843,  1  Oox,  30),  a  second  bill  was 
allowed  to  be  preferred  to  the  grand  jury  which  had  ig- 
nored the  first,  but  in  that  case  additional  evidence  had  been 
obtained. 

InR.  y.  Newton  (1843,  2  M.  &  Rob.  503),  Wightmau,  J., 
followed  the  coui'se  he  had  taken  in  R.  v.  Simmonite  (supra), 
but  in  R.  V.  Austin  (1850,  4  Oox,  388),  the  same  judge  was 
of  opinion  "  that  the  same  jury  ouglit  not  to  be  called  upon 
to  reconsider  the  same  facts  which  have  induced  them  to 
throw  out  a  bill  on  a  similar  bill  being  presented  to  them." 
On  the  whole,  therefore,  the  rule,  as  modified  by  the  words 
in  brackets,  appears  to  contain  the  law. 

If  a  bill  which  had  been  ignored  at  one  sessions  or  assizes 
were  to  be  presented  to  a  grand  jury  at  an  ensuing  sessions 
or  assizes,  it  seems  safe  to  say  that,  in  the  absence  of  special 
considerations,  such  as  the  discovery  of  fresh  evidence,  the 
judge  would  tell  the  grand  jury  to  again  ignore  it. 

Bail  on  post-       RuLE   118. — On  the  postponement  of  the  pre- 

ponement,&c.  furring  of  an  indictment,  the  Court  may,  in  its 

discretion  (1),   release  the  person   committed  to 

take  his  trial,  and  whom  it  is  proposed  to  accuse 

thereon,  on  bail  (2). 

(1)  In  exercising  its  discretion,  the  Court  must  consider 
the  nature  of  the  offence  to  be  charged,  and  the  probability 
of  the  person  in  question  appearing  to  take  his  trial  (R.  v. 
Scaife,  9  D.  P.  0.  553;  In  re  Barronet,  1  E.  &  B.  1). 

(2)  To  admit  to  bail  is  to  deliver  a  person  into  the  custody 
of  himself  and/or  sureties  who  acknowledge  in  writing  that 
they  owe  to  the  King  such  and  such  a  sum  to  be  paid  if  they 
fail  in  their  undertaking. 

This  is  called  entering  into  recognizances  (see  Form, 
App.  C,  C.  0.  R.  48).  If  the  sureties  reasonably  think  that 
the  person  is  about  to  abscond,  they  may  take  him  before  a 
justice,  who  will  commit  him  to  prison   {R.   v.    Butcher, 
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Peake,  3rd  ed.  226;  2  Hale,  128).  Otherwise,  they  must 
produce  him  at  the  time  and  place  stated  in  the  recognizance, 
and  failing-  which,  their  recognizances  are  estreated. 

As  the  question  of  bail  will  occur  frequently  in  these 
pages,  a  short  statement  of  the  law  applicable  thereto  will 
save  repetition. 

(1)  A  committing  magistrate  has  discretion  to  admit  to 

bail  in  the  case  of  any  charge  except  treason,  with 
or  without  sureties  (11  &  12  Vict.  c.  42,  s.  23; 
61  Vict.  c.  7,  s.  1;  8  Edw.  7,  c.  15,  s.  1;  and  see 
8  Edw.  7,  c.  41,  s.  1  (3);    c.  67,  ss.  94—98). 

(2)  A   Secretary  of  State;     the   King's   Bench   Division 

or,  in  vacation,  a  judge  thereof  may  admit  to  bail 
in  treason  (11  &  12  Vict.  c.  42,  s.  23). 

(3)  The  Lord  Chancellor  may,  out  of  term  time,  admit  any 

person  accused  of  misdemeanour  to  bail  (31  Car.  2, 
c.  2,  s.  3).    (See  also  next  page.) 

(4)  A  coroner  may  admit  to  bail  a  person  committed  by 

him  to  take  his  trial  for  manslaughter  (50  &  51 
Vict.  c.  71,  s.  5,  8ub-s.'2). 

(5)  A  Court  of  assize  has — before  conviction  or  imprison- 

ment on  legal  process — absolute  discretion  to  grant 
bail  to  a  person  committed  to  or  indicted  in  such 
Court  for  an  oftence  within  its  jurisdiction  (1 
Steph.  Hist.  Cr.  L.  243;  and  authorities  cited 
Sh.  &  M.  Pr.  C.  O.  2nd  ed.  280),  and  must  do 
so,  in  the  case  of  a  person  improperly  refused  trial, 
under  2  Car,  2,  c.  2,  s.  7  (see  infra,  p.  202),  and 
see  52  &  53  Vict.  c.  12  (infra,  p.  203). 

(6)  A  Court  of  quarter  sessions  (being  the  Court  of  trial) 

has  statutory  power  to  grant  bail  on  postponement 
of  trial  (14  &  15  Vict.  c.  100,  s.  27),  and  (semhle) 
has  discretion  to  allow  bail  in  any  case  where  a 
Court  of  assize  has  discretion  at  common  law  to 
do  so  (see  Arch.  Cr.  P.  23rd  ed.   110). 

(7)  The  High  Court  of  Justice,  King's  Bench  Division. — 

It  is  the  duty  of  a  judge  of  the  High  Court  sitting 
in  the  King's  Bench  Division  to  grant  bail  to  a 
person  accused  of  any  misdemeanour,  who  is 
neither  serving  a  sentence  in  prison,  nor  an  out- 
law, on  application  made  to  him,  and  on  such  per- 
son finding  proper  sureties  (Re  Frost,  4  T.  L.  R. 
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757).  This  right  to  be  bailed  is  both  a  common 
law  right  and  (out  of  term  time)  a  statutory  right 
under  the  Habeas  Corpus  Act,  1679  (31  Car.  2, 
c.  2,  s.  3).  See  R.  v.  Spilshury,  (1898)  2  Q.  B. 
at  p.  620;  Steph.  Dig.  Cr.  Pro.  80,  and  Sh.  &  M. 
Pr.  C.  O.  2nded.  281. 
(8)  The  Court  of  Criminal  Appeal  may,  if  it  thinks  fit, 
on  the  application  of  an  appellant,  admit  the  appel- 
lant to  bail  pending  the  determination  of  his  appeal 
(7  Edw.  7,0.23,8.  14  (2)). 

As  to  procedure  on  such  an  application,  see  C.  O.  R.  111. 

If  the  judge  refuses  to  perform  his  duty  in  misdemeanour, 
or  to  exercise  his  discretion  favourably  to  the  applicant, 
in  felony,  an  application  may  be  made  de  novo  (and  not  by 
way  of  appeal)  to  the  Divisional  Court,  or  any  other  Court, 
and  to  the  Lord  Chancellor  {R.  v.  Wideman,  12  Jur.  (O.  S.) 
719;    In  re  Cop  pin,  L.  R.  2  Ch.  47). 

Anyone  other  than  an  infant  and  a  prisoner  may  be  a 
surety,  provided  he  has  not  arranged  to  be  indemnified  by 
the  principal,  and  (perhaps)  has  not  been  convicted  of  a 
grave  offence,  e.g.,  perjury  (jB.  v.  Edwards,  4  T.  R.  440). 

A  person  serving  a  sentence  is  not  bailable  except  under 
statutory  provision  (Sh.  &  M.  Pr.  C.  O.  2nd  ed.  59);  neither 
is  an  outlaw  (2  Hale,  133). 

Though  a  magistrate  who  improperly  and  from  jualice 
refuses  bail  may  be  prosecuted  therefor  by  indict- 
ment or  on  information,  there  is  no  remedy  in  the  case  of 
a  High  Court  judge. 

Estreat  of  recognizances. — If  the  conditions  of  any  recog- 
nizance are  broken,  i.e.,  in  the  case  of  a  commitment  for 
trial  on  hail,  if  the  person  committed  fails  to  answer  when 
called  upon,  his  recognizance  and  the  recognizances  of  his 
sureties  (if  any)  are  estreated  by  the  Court. 

In  other  words,  an  extract  from  the  rolls  of  the  Court  is 
made  of  the  order  of  the  judge,  and  is  included  by  the 
clerk  of  the  Court  in  the  estreat  roll  of  forfeitures,  which 
is  then  sent  to  the  sheriff  to  levy  and  return  to  the  Treasury. 

See  as  to  assize  Courts,  3  &  4  Will.  4,  c.  99,  as.  26—29; 
22  &  23  Vict.  c.  21,  s.  32;  the  King's  Bench  Division, 
C.  O.  R.  112—115;    Quarter  Sessions,  3  Geo.  4,  c.  46,  ss.  2, 
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5,6,8;  4  Geo.  4,  c.  37,  s.  5;  7  Geo.  4,  c.  64,  s.  31;  16&17 
Vict.  c.  30,  s.  2;    45  &  46  Vict.  c.  50,  s.  222. 

Application  to  enlarge  recognizances. — On  the  postpone- 
ment of  the  preferring  of  an  indictment  or  of  a  trial,  the  Court 
of  trial  may  in  its  discretion  (respite  or)  enlarge  the  recog- 
nizances on  an  application  made  to  it.  This  is  the  usual 
practice,  but  it  is  specially  provided  for  in  the  case  of  post- 
ponement owing  to  the  necessity  of  amendment  by  14  &  15 
Vict.  c.  100,  s.  1. 

"...  Provided  that  in  all  such  cases  where  the  trial 
shall  be  80  postponed  as  aforesaid  (1),  it  shall  be  lawful 
for  such  Court  to  respite  the  recognizances  of  the  prose- 
cutor and  witnesses,  and  of  the  defendant,  and  his  surety 
or  sureties,  if  any,  accordingly,  in  which  case  the  prosecutor 
and  witnesses  shall  be  bound  to  attend  to  prosecute  and 
give  evidence  respectively,  and  the  defendant  shall  be  bound 
to  attend  to  be  tried,  at  the  time  and  place  to  w^hich  such 
trial  shall  be  postponed,  without  entering  into  any  fresh 
recognizances  for  that  purpose,  in  such  and  the  same 
manner  as  if  they  were  originally  bound  by  their  recogni- 
zances to  appear  and  prosecute  or  give  evidence  at  the  time 
and  place  to  which  such  trial  shall  have  been  so  postponed: 
provided  also  that  where  any  such  trial  shall  lie  to  be  heard 
before  another  jury,  the  Crown  and  the  defendant  shall  re- 
spectively be  entitled  to  the  same  challenges  as  they  were 
respectively  entitled  to  before  the  first  jury  was  sworn." 
See  also  50  &  51  Vict.  c.  71  (Coroners),  s.  20;  and  8  Edw.  7, 
c.  41,  which  provides  for  the  automatic  enlargement  of  bail, 
when  place  of  trial  of  inquisition  altered  under  that  Act. 

(1)  See  infra,  Rule  216. 

Nolle  Prosequi. 

Rule  1 14. — At  any  time  after  indictment  found  ^"oHe 
and   before   judgment,    a   nolle  prosequi  may  be  ^''''*^*"*- 
entered  by  the  authority  of  the  Attorney-General. 

R.  v.  Colling,  2  Cox,  184. 

By  the  Prosecution  of  Offences  Act,  1879  (42  &  43  Vict, 
c.  22),  s.  9,  "  Attorney-General  "  means  "  Solicitor-General," 
wherever  such  Solicitor-General  can  by  reason  of  a  vacancy 
in  the  offioe  of  Attorney-General  or  otherwise  act  as  the 
Attorney -General. 
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It  is  open  to  question  whether,  by  virtue  of  this  enact- 
ment—or, indeed,  at  all — the  Solicitor-Cieneral  could  enter 
a  nolle  prosequi.    Probably  he  could. 

Entry  of  liuLE  115. — K  nolle  pt'osequi  may  be  entered  at 

nolle  prosequi,  ^j^^  instaiice  of  either  the  prosecutor  or  accused. 

"  The  usual  course  is  to  lay  a  case,  with  the  grounds  of 
application,  before  the  Attorney -General,  who  (if  he  con- 
ceives it  to  be  a  case  in  which  he  ought  to  interfere)  will 
direct  his  clerk  to  issue  a  summons  calling  upon  the  other 
party  to  show  cause  why  a  nolle  prosequi  should  not  be 
entered,  and  upon  hearing  the  parties  on  both  sides  on  the 
day  appointed  will  grant  or  withhold  his  fiat,  as  he  thinks 
right"  (Sh.  &  M.  Pr.  C.  O.  2nd  ed.  141). 

In  R.  V.  Allen  (1  B.  &  S.  850),  it  was  held  that  the 
Attorney -General  has  power  to  enter  a  nolle  prosequi  on 
an  indictment  without  calling  upon  the  prosecution  to  show 
cause  why  that  should  not  be  done ;  and  where  he  lias  done  so 
the  Court  will  not  interfere. 

In  general,  if  the  application  is  made  by  the  prosecutor, 
the  Attorney-General  will,  in  a  proper  case,  grant  it  without 
calling  upon  the  accused. 

If  the  circumstances  so  necessitate,  an  affidavit  as  to  the 
facts  and  grounds  of  the  application  should  be  put  in,  and  a 
statement  as  to  the  substance  of  the  indictment  or  informa- 
tion annexed.  This  should  be  made  by  the  official  having 
charge  of  the  indictment.  The  nolle  prosequi,  it  granted, 
is  entered  by  the  Attorney-General. 

In  the  King's  Bench  Division,  the  solicitor  should  engross 
the  roll  of  the  proceedings  as  far  as  they  have  gone,  and 
enter  the  nolle  prosequi  thereon.  It  may  then  be  carried 
into  the  Crown  Office. 

A  nolle  prosequi  puts  an  end  to  the  indictment,  but  the 
accused  may  be  indicted  afresh;  and  a  discharge  on  a  nolle 
prosequi  does  not  amount  to  an  acquittal  on  the  merits 
{Goddard  v.  Smith,  6  Mod.  261;  R.  v.  Ridpath,  10  Mod. 
152). 

It  is  stated  in  1  Chit.  Cr.  L.  478,  that  "  the  usual  occa- 
sion of  granting  this  stay  of  the  prosecution  is  either,  when. 
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in  (a)  cases  of  misdemeanour,  a  civil  action  is  depending  for 
the  same  cause,  or  any  improper  and  vexatious  attempts  are 
made  to  oppress  and  injure  the  defendant,  as  by  repeatedly 
preferring  defective  indictments  for  the  same  supposed 
offence;  or  (b)  if  it  be  clear  that  the  indictment  for  a  mis- 
demeanour is  not  sustainable  against  the  defendant,  as  if 
a  surgeon  be  indicted  for  refusing  to  be  a  constable." 

It  is  further  stated  that  if  the  application  is  made  on  the 
first  ground,  "  the  defendant  must  procure  a  certificate  from 
the  clerk  of  the  peace  (or  assize)  of  the  whole  substance  of 
the  indictment,  and  when  it  was  preferred,  and  an  affidavit 
must  be  sworn  by  the  applicant  that  he  saw  the  clerk  sign 
the  certificate,  and  that  he  has  been  served  with  civil  process 
in  respect  of  the  injury  of  which  he  stands  indicted." 

It  can,  however,  hardly  be  said  that  there  are  any  hard- 
and-fast  rules  on  this  point.  The  Attorney-General  has 
to  satisfy  himself  that  a  nolle  prosequi  should  be  entered, 
and  he  may  require  affidavits,  and  even  counsel's  opinion, 
or  act  on  his  own  knowledge  of  the  facts  of  the  particular 
case.  "He  is  the  judge  whether  a  nolle  prosequi  should 
be  entered,  and  there  is  nothing  in  the  books  to  show  that 
he  cannot  do  it  without  hearing  the  parties  "  (B.  v.  Allen, 
1  B.  &  S.  850). 

Rule  116. — If  the  ground  of  an  application  for  Ground  of 
a  nolle  prosequi  is  the   vexatious   conduct  of  the  velatious"' 
prosecution,  the  Attorney- General  may  order  the  conduct  of 
removal  of  the  proceedings  into  the  Kmg's  Bench  p^°^^^"  ^°°- 
Division,  when  counsel  may  be  heard. 

1  W.  Bla.  545;  4  Chit.  Or.  L.  479. 
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CHAPTEE  V. 

COPY  OF  INDICTMENT — PARTICULARS — ESSENTIALS  OF 
INDICTMENT— GENERAL  ALLEGATION — RULES  AS 
TO    PROVISO,    CLASSES,  DOCUMENTS,    TIME,    DATE, 

PLACE,      VALUE,      PRICE  —  LAYING      PROPERTY 

DESCRIPTION    OF    PERSONS    AND    THINGS WORDS 

CONSTITUTING  GIST  OF  OFFENCE — CONSENT,  ETC. 
DUPLICITY  :  MISJOINDER — CHARGE  OF  PRE- 
VIOUS CONVICTION PROCESS  TO  COMPEL  ATTEND- 
ANCE. 

Copy  of  Indictment,  &c. 
Copy  of  in-  RuLE  117. — 111  cases  of  high  treason  and  mis- 
Treason  &c  prision  of  trcason,  the  accused  must  be  furnished 
with  a  copy  of  the  indictment,  a  list  of  the  wit- 
nesses for  the  prosecution,  and  a  copy  of  the  jury 
panel  ten  days  before  arraignment  (1 ) ;  or  if  the 
trial  is  in  the  King's  Bench  Division,  the  jury 
panel  may  be  delivered  after  arraignment,  so  that 
it  is  not  delivered  less  than  ten  days  before  the 
trial ;  and  in  any  case  the  panel  must  be  delivered 
in  the  presence  of  two  credible  witnesses,  wherever 
the  place  of  trial  may  be,  provided  that  the  act 
charged  is  not  the  assassination  of  the  King  or 
his  heirs  and  successors,  or  any  direct  attempt 
against  the  life  of  the  King  or  his  heirs  and  suc- 
cessors (2). 

(1)  7  Anne,  c.  21,  s.  11;    6  Geo.  4,  c.  50,  s.  21. 

(2)  39  &  40  Geo.  3,  e.  93,  s.  1 ;    57  Geo.  3,  e.  6,  s.  4;  5  &  6 
Vict.  c.  51,  a.  3. 
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If  a  copy  of  au  indictment  is  not  delivered  within  the 
proper  time  in  the  cases  where  it  is  of  right,  there  will  be 
a  postponement  of  the  trial  to  give  time  for  the  proper 
delivery  (R.  v.  Frost,  4  St.  Tr.  N.  S.  85). 

In  all  cases  other  than  treason  and  misprision  of  treason, 
there  is  no  right  to  a  copy  of  the  indictment,  except  in  the 
High  Court,  as  to  which  it  is  provided  by  C.  O.  E,.  127 
that  a  party  may  obtain  a  copy  on  payment  of  the  proper 
charges;    and  in  Excise  cases  (7  &  8  Geo.  4,  c.  53,  s.  42). 

Except  in  the  cases  referred  to  above,  the  indictment  is 
not  shown  to  the  defence  until  after  the  bill  has  been 
found,  when  it  may  be  seen  by  the  defence  on  application 
to  the  clerk  of  the  Court  or  the  judge.  Depositions  taken 
before  magistrates  can  be  obtained  in  all  cases  after  com- 
mittal for  trial  on  payment  (see  11  &  12  Vict.  c.  42,  s.  27; 
30  &  31  Vict.  c.  35,  s.  4,  and  42  &  43  Vict.  c.  22,  s.  5). 

The  same  rule  applies  to  depositions  taken  before  coroners 
(50  &  51  Vict.  c.  71,  s.  18,  sub-s.  5).  A  person  charged  on  a 
coroner's  inquisition  with  murder  or  manslaughter  must  be 
supplied  with  a  copy  on  payment  (see  R.  v.  Greenacre,  8 
C.  &  P.  35). 

Rule  118. — In  all  cases  of  prosecutions  for  mis-  popy  of . 
demeanours,  instituted  by  his  Majesty's  Attorney  King^  Bench 
or  Solicitor-Gtmeral,  the  Court  shall,  if  required,  division, 
make  order  that  a  copy  of  the  information  or  in- 
dictment shall  be  delivered,  after  appearance,  to 
the  party  prosecuted,   or  his  clerk  in    Court  or 
attorney,    upon  application   made  for    the  same, 
free  from  all  expense  to  the  party  so  applying ; 
provided  that  such  party,  or  his  clerk  in  Court  or 
attorney,  shall  not  have    previously    received  a 
copy  thereof. 

This  is  60  Geo.  3  &  1  Geo.  4,  c.  4,  s.  8. 


Particulars. 

Rule   119. — In  cases  of    barratry,   Particulars  Particulars 
should  be  delivered  without  demand.  barratry. 
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1  Hawk.  c.  81,  s.  13. 

"  As  to  that  of  harrntry.  it  has  always  been  stated  as  an 
exception  to  the  general  rule.  I  have  not  been  able  to 
discover  how  that  exception  was  first  established,  but  it  is 
of  ancient  date.  But  in  that  case  something  more  is  re- 
quired than  is  stated  in  the  present  case;  for  though  the 
indictment  is  good  in  a  general  form,  yet  it  has  always 
been  held  that  the  prosecutor  must  give  the  defendant  notice 
before  the  trial  of  the  particular  instances  that  are  meant 
to  be  proved,  so  that  even  there  the  inconvenience  of  allow- 
ing a  general  charge  is  guarded  against.  With  respect  to 
the  case  of  an  indictment  for  keeping  a  common  bawdy- 
house,  there  more  certainty  in  the  indictment  is  required 
than  is  stated  here;  for  it  must  state  the  place  where  the 
house  is  situate  and  the  time;  the  crime,  therefore,  is  par- 
ticularly stated  in  that  case,  for  the  offence  is  the  keeping 
of  the  house.  And  it  is  not  necessary  to  prove  who  frequents 
the  house,  for  that  may  be  impossible;  but  if  any  Unknown 
persons  are  proved  to  be  there  behaving  disorderly,  it  is 
sufficient  to  support  the  indictment.  So  in  the  case  of  a 
common  scold,  it  is  not  necessary  to  use  the  particular 
expressions  used,  it  is  sufficient  to  prove  generally  that  she 
is  always  scolding. 

Therefore  in  all  these  ins<^ances  the  party  is  sufficiently 
apprised  of  the  nature  of  the  charge  which  is  intended  to 
be  proved  against  him." 

Particulars  in  RuLE  120. — In  casGs  of  nuisancG,  conspiracy, 
er  cases,  embezzlement,  ofPences  in  relation  to  highways, 
obscene  libel  (1).  particulars  should  be  demanded. 
If  the  prosecution  does  not  furnish  them,  an  ap- 
plication upon  affidavit  should  be  made  to  the 
judge  of  the  Court  of  trial. 

(1)  51  &  52  Vict.  c.  64,  s.  7. 

It  is  seldom  particulars  are  required  ;  in  the  large 
majority  of  cases,  the  indictment  contains  all  necessary  par- 
ticulars of  the  offence  charged,  and  in  almost  every  case  full 
particulars  are  contained  in  the  depositions,  or  where  there 
has  been  no  previous  magisterial  inquiry,  in  the  evidence 
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furnished  to  the  accused,  and,  in  general,  it  is  only  failing 
such  that  particulars  become   necessary. 

In  cases  of  perjury  and  obtaining  'property  by  false  pre- 
tences, particulars  would  not  be  ordered,  as  in  any  indict- 
ment for  such  offences  all  necessary  particulars  would  be 
contained. 

In  an  indictment  for  either  offence,  "  falsity  "  must  be 
alleged;  in  other  words,  the  particular  matters  as  to  which 
the  accused  is  alleged  to  have  pretended  or  sworn  falsely 
must  be  set  out  and  negatived,  otherwise  the  indictment  is 
bad  (B.  V.  Perrott,  2  M.  &  S.  379). 

In  the  case  of  offences  within  the  Debtors  Act,  1869,  par- 
ticulars might  be  ordered;  as  also  in  that  of  nuisance  (R. 
V.  Curwood,  3  A.  &  E.  815);  and,  perhaps,  in  murder  and 
manslaughter.  See  also  R.  v.  Ferrin,  72  J.  P.  144,  for  a 
modern  case  of  conspiracy  where  particulars  were  ordered, 
and  as  to  the  old  law,  R.  v.  Bootyman,  5  C.  &  P.  300. 

If  particulars  are  ordered  and  not  delivered,  application 
should  be  made  to  put  off  the  trial;  but  see  R.  v.  Esdaile, 
1  F.  &F.  213,227. 

If  delivered,  counsel  are  not  allowed  to  go  outside  them. 

Parts  of  Indictment. 
Rule  121. — An  indictment  is  divided  into  three  Parts  of 

i  1  indictment. 

parts,  namely : — 

(1.)  The  Commencement ; 
(2.)  The  Statement; 
(3.)  The  Conclusion  (1), 

and  should  be  in  words  (2). 

(1)  The  Commencement  consists  of  the  Presentment  and 
the  Venue.  The  Statement  is  the  part  in  which  the  essen- 
tials of  the  charge  are  set  out,  and  the  Conclusion  is  the 
formal  ending.  The  example  given  below  will  make  this 
definition  clear,  the  italicised  words  being  explanatory. 
Middlesex  v  The  jurors  for  our  Lord  the  King  upon  their 
to  wit  I  oath  present  (presentw.ent)  that  A.    B.,  on 

{the  venue).  )  the  1st  day  of  January  in  the  year  of  our 
T^ord  1903,  three  watches,  of  the  goods  and  chattels  of 
CD.,  feloniously  did  steal,  take  and  carry  away  (state- 

B.R.  I 
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ment);  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lord 
the   King,  his   Crown  and  dignity   (conclusion). 

The  commencement  of  an  indictment  should  be  "  The 
jurors  for  our  Lord  the  King  upon  their  oath  present," 
or  words  to  that  effect.  In  1839  it  was  held  that  if  one  of 
the  grand  jurors  be  a  Quaker  and  affirms,  the  indictment 
should  commence,  "  The  jurors  for  our  Lady  the  Queen  upon 
their  oath  and  affirmation  present";  but  nowadays  such 
precision  is  unnecessary. 

As  to  want  of  or  imperfect  conclusion,  such  cannot  vitiate 
an  indictment  (14  &  15  Vict.  c.  100,  s.  24). 

(2^  The  whole  of  an  indicfment  should  be  in  words,  in- 
cluding numbers  and  dates.  The  later  practice  is  to  write 
dates  in  figures,  and  as  an  infringement  of  this  very  ancient 
rule  is  at  most  a  formal  defect  remediable  under  14  &  15 
Vict.  c.  100  (R.  V.  Price.  17  T.  L.  R.  80).  \}\q  practice  ,is 
not  likely  to  lessen. 


Statement. 


Indictment 
for  murder 
or  man- 
slaughter. 


Essentials  of  an  Indictment. 

Rule  122. — The  statement  of  an  indictment 
must  set  out  consistently  and  with  reasonable 
certainty  (1)  all  the  facts  which  constitute  the 
offence  (2),  and,  except  in  the  followinjg:  cases,  a 
general  allegation  of  an  offence  is  insufficient  (8). 

(1)  Anon.,  1  Chit.  R.  K.  B.  698;  B.  v.  Kenrick,  5  Q.  B. 
49;    Taylor  v.  B.,  infra;  R.  v.  Eyland,  L.  R.  1  C.  C.  R.  99. 

(2)  Any  matter  of  surplusage  may  be  disregarded. 

(3)  Exceptions. — (1)  Murder  and  manslaughter. 
24&25  Vict.  c.  100,  s.  6. 

"  In  any  indictment  for  murder  or  manslaughter,  or  for 
being  an  accessory  to  any  murder  or  manslaughter,  it  shall 
not  be  necessary  to  set  forth  the  manner  in  which  or  the 
means  by  Avhich  the  death  of  the  deceased  Avas  caused,  but 
it  shall  be  sufficient  in  any  indictment  for  murder  to  charge 
that  the  defendant  did  feloniously,  wilfully,  and  of  his  malice 
aforethought  kill  and  murder  the  deceased;    and  it  shall  bo 
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sufficient  in  any  indictment;  for  manslauohter  to  char<^e  that 
the  defendant  did  feloniously  kill  and  slay  the  deceased; 
and  it  shall  be  sufficient  in  any  indictment  ag-ainst  any  ac- 
cessory to  any  murder  or  manslaug-hter  to  charge  the  prin- 
cipal with  the  murder  or  manslaughter  (as  the  case  may 
be)  in  the  manner  hereinbefore  specified,  and  then  to  charge 
the  defendant  as  an  accessory  in  the  manner  heretofore  used 
and  accustomed." 

(2)  Conspiracy  to  defraud.  Conspiracy. 
An  allegation  of  conspiracy  with  its  object  stated  is  suffi- 
cient (R.  V.  Gill,  2  B.  &  Aid.  204),  without  giving  details 

of,  e.g.,  the  false  pretences. 

(3)  Eeceiving  property  knowing  it  to  have  been  obtained  Receiving, 
by  false  pretences. 

Here,  again,  the  gist  of  the  offence  being  "  receiving," 
the  false  pretences  need  not  be  set  out  (Tat/lor  v.  R.,  (1895) 
1  Q.  B.  25). 

(4)  Barratry,  keeping  a  bawdy  house,  common  gaming  Barratry,  &c. 
house,   or   other  disorderly  house,  being  a  common  scold, 

where  a  general  allegation  is  sufficient.  See  T Anson  v. 
Stewart,  1  T.  R.  254. 

(5)  Nuisance.  Nuisance 
Although  it  seems  from  the  case  of  R.  v.  DownsJiire,  3 

A.  &  E.  816,  and  R.  v.  Curwood  (1885),  3  A.  &  E.  815,  that 
an  indictment  may  be  general  in  the  sense  that  it  need  not 
specify  the  particular  acts  of  nuisance  complained  of,  it  is 
the  universal  practice  to  give  full  particulars  in  the  indict- 
ment.    In  default  of  such,  particulars  will  be  ordered. 

(6)  Perjury. 

14  &  15  Vict.  c.  100. 

Sect.  20.  "In  every  indictment  for  perjury,  or  for  un-  Perjury,  kc. 
lawfully,  wilfully,  falsely,  fraudulently,  deceitfully,  mali- 
ciously, or  corruptly  taking,  making,  signing,  or  subscribing 
any  oath,  affirmation,  declaration,  affidavit,  deposition,  bill, 
answer,  notice,  certificate,  or  other  writing,  it  shall  be  suffi- 
cient to  set  forth  the  substance  of  the  offence  charged  upon 
the  defendant,  and  by  what  Court  or  before  whom  the  oath, 
affirmation,  declaration,  affidavit,  deposition,  bill,  answer, 
notice,  certificate,  or  other  writing,  was  taken,  made,  signed, 
or    subscribed,    without    setting    forth    the    bill,    answer, 

I  2 
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information,  indictment,  declaration,  or  any  part  of  any  pro- 
ceeding either  in  law  or  in  equity,  and  mthoiit  setting  forth 
the  commission  or  authority  of  the  Court  or  ])erson  before 
whom  such  offence  Avas  committed." 
Subornation  S.  21.   "In  every  indictment  for  subornation  of  perjury, 

&c.  ^^  ^°^  corrupt  bargaining  or  contracting  with  any  person  to 

commit  wilful  and  corru)it  perjury,  or  for  inciting,  causing, 
or  procuring  any  person  unlawfully,  Avilfully,  falsely,  frau- 
dulently, deceitfully,  maliciously,  or  corruptly  to  take,  make, 
sign,  or  subscribe  any  oath,  affirmation,  declaration,  affidavit, 
deposition,  bill,  answer,  notice,  certificate,  or  other  writing, 
it  shall  be  sufficient,  wherever  such  perjury  or  other  offence 
aforesaid  shall    have  been    actually  committed,  to    allege 
the  offence  of  the  person  who  actually  committed  such  per- 
jury or  other  offence  in  the  manner  hereinbefore  mentioned, 
and  then  to  allege  that  the  defendant  unlawfully,  wilfully, 
and  corruptl}'  did  cause  and  procure  the  said  person  the  said 
offence,  in  manner  and  form  aforesaid,  to  do  and  commit; 
and  wherever  such  perjury  or  other  offence  aforesaid  shall 
not  have  been  actually  committed,  it  shall  be  sufficient  to 
set  forth  the  substance  of  the  offence  charged  u])on  the  defen- 
dant, without  setting  forth  or  averring  any  of  the  matters 
or  things  hereinbefore  rendered  unnecessary  to  be  set  forth 
or  averred  in  the  case  of  wilful  and  viorrunt  perjury  .  ,  .  ." 
This  section  does  not  obviate  the  ner^essity  for  setting  out 
the  assignments  of  perjury;    for  such  are  the  substance  of 
the  offence. 
Bribery,  &o.         (7)  Bribery,  Treating  or  Undue  Influence  at  parliamen- 
tary, municipal,  parish,  district  and    county    council    and 
other  elections  of  a  popularly  elected  body,  when  it  is  suffi- 
cient to  charge  in  the  indictment  that  the  defendant  was 
guilty  of  bribery,  or  treating,  or  undue  influence  at  or  con- 
cerning a  particular  election. 
26  &  27  Vict.  c.  29,  s.  6. 

"  In  any  indictment  or  information  for  bribery  or  undue 
influence,  and  in  any  action  or  proceeding  for  any  penalty 
for  bribery,  treating,  or  undue  influenre,  it  shall  be  sufficient 
to  allege  that  the  defendant  was  at  the  election  at  or  in  con- 
nection with  which  the  offence  is  intended  to  be  alleged  to 
have  been  committed  guilty  of  bribery,  treating,  or  undue 
influence  (as  the  case  may  require);    and  in  any  criminal 
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or  civil  proceedings  iii  relation  to  any  such  offence  the  certi- 
ficate of  the  returning  officer  in  this  behalf  shall  be  sufficient 
evidence  of  the  due  holding  of  tlie  election,  and  of  any 
person  therein  named  liaving  been  a  candidate  thereat." 

See  46  &  47  Vict.  c.  51,  s.  53;  47  &  48  Vict.  c.  70, 
ss.  30,  35,  36;  51  &  52  Vict.  c.  41,  s.  75;  56  &  57  Vict, 
c.  73,  s.  48,  sub-s.  3;   62  &  63  Vict.  c.  14. 

See  also  R.  v.  Norton,  16  Cox,  59;  and  R.  v.  Stroulyer, 
17Q.  B.  D.  327. 

(8)  An  offence  under  the  Debtors  Act,  1869  (as  amended  Debtors  Act, 
by  the  Bankruptcy  Acts,  1883,  1890),  s.  19,  where  it  is  suffi-   1^69,  &c. 
cient  to  set  forth  the  substance  of  tlie  offence  charged  in  the 

words  of  ihe  Act,  specifying  tlie  offence  or  as  near  thereto  as 
circumstances  admit. 

32  &  33  Vict.  c.  62,  s.  19. 

"  In  an  indictment  for  an  offence  under  this  Act  it  shall 
be  sufficient  to  set  forth  the  substance  of  the  offence  charged, 
in  the  words  of  this  Act  specifying  the  offence  or  as  near 
thereto  as  circumstances  admit,  without  alleging  or  setting 
forth  any  debt,  act  of  banliruptcy,  trading,  adjudication  or 
any  proceedings  in,  or  order,  warrant  or  document  of  any 
Court  acting  under  '  The  Banliruptcy  Act,  1869.'  " 

In  R.  V.  Pierce  (56  L.  J.  M.  C.  85),  a  charge  in  one  count 
of  obtaining  "  credit  from  the  said  A.  B.  under  false  pre- 
tences," was  held  to  be  sufficient,  although  it  neither  set 
out  the  false  pretences  nor  any  of  the  circumstances.  Par- 
ticulars may  be  ordered. 

(9)  Offences  by  prisoners,  &c.  OflPences  by 
5  Geo.  4,  c.  84,  s.  22  (applied  to  penal  servitude  by  20  &  P"^^"*^'^^- 

21  Vict.  c.  3,  s.  6). 

"  In  any  indictment  against  any  offender  for  being  found 
at  large  contrary  to  the  provisions  of  this  or  of  any  other 
act  now  made  or  hereafter  to  be  made,  and  also  in  any  in- 
dictment against  any  person  who  shall  rescue  or  attempt 
to  rescue,  or  assist  in  rescuing  any  such  offender  from  such 
custody,  or  who  shall  conve}^  or  cause  to  be  conveyed  any 
disguise,  instrument  for  effecting  escape,  or  arms,  to  any 
such  offender,  contrary  to  the  provisions  of  this  or  of  any 
other  act  now  made  or  hereafter  to  be  made,  whether  such 
offender  shall  have  been  tried  before  any  court  or  judge 
within  or  without  the  United  Kingdom,  or  before  any  naval 
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Inciting  to 
crime. 


Habitual 
drunkard  or 
habitual 
criminal. 


Proviso 


or  military  court-martial,  it  shall  be  sufl&cient  to  charge 
and  allege  the  order  made  for  the  transportation  or  banish- 
ment of  such  offender,  without  charging  or  alleging  any 
indictment,  trial,  conviction,  judgment  or  sentence,  or  any 
pardon  or  intention  of  mercy  or  signification  thereof,  of 
or  against  or  in  any  manner  relating  to  such  offender." 

(10)  In  the  case  of  such  offences  as  inciting  or  soliciting 
to  crime,  or  of  being  accessory  to  any  such  crime,  it  is  suffi- 
cient to  generally  charge  the  soliciting,  etc.  without  any 
other  statement  than  the  statement  of  the  offence  solicited, 
&c.  (R.  V.  Rig  gins,  2  Esist,  5;  R.  y.  Fuller,  2  Leach,  790). 

(11)  In  an  indictment  charging  a  i^erson  with  being  a 
habitual  drunkard  (1)  or  a  habitual  criminal  (2),  it  is  suffi- 
cient to  state  that  the  person  is  a  habitual  drunkard  or  a 
habitual  criminal,  and  in  an  indictment  charging  a  previous 
conviction,  that  the  accused  was  at  a  certain  time  and  place, 
or,  at  certain  times  and  places  convicted  of  felony  (or  mis- 
demeanour) (3). 

(1)  61  &62  Vict.  c.  60,8.  1  (2). 

(2)  8  Edw.  7,  c.  59,8.  10  (3). 

(3)  24  &  25  Vict.  c.  96,  s.  116. 

Rule  128. — It  is  not  necessary  for  the  prose- 
cution to  negative  (in  the  indictment)  a  proviso, 
even  though  the  proviso  be  contained  in  the 
same  section  of  the  Act  of  Parliament  creating  an 
offence,  unless  the  proviso  is  in  the  nature  of  an 
exception  wliich  is  incorporated  directly  or  by 
reference  with  the  enacting  clause,  so  that  the 
enacting  clause  cannot  be  read  without  the 
qualification  introduced  by  the  exception. 

R.  V.  James  ((1902)  1  K.  B.  540),  per  Lord  Alverstone, 
C.  J.  In  that  case  a  woman  was  indicted  for  stealing  the 
goods  of  a  man;  the  indictment  being  framed  under  45  &  46 
Vict.  c.  75,  ss.  12,  16.  It  was  objected  that  the  indictment 
did  not  state  that  the  man  and  the  woman  were  husband 
and  wife,  and  that  the  wife  took  the  goods  when  leaving  or 
being  about  to  leave  her  husband.  The  objection  was  not 
sustained. 

See  also  R.  v.  Audley,  (1907)  1  K.  R.  383. 

For  an  exception  which  must  be  negatived  in  the  in- 
dictment, see  R.  V.  Harvei/,  L.  R.  1  C.  0.  K.  284.  There 
the  accused  was  indicted  under  24  &  25  Vict.  c.  99,  s.  24,  for 
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having  "  knowingly  and  without  lawful  excuse  feloniously  " 
had  in  his  possession  a  coining  die.  It  was  held  that  though 
the  statute  cast  proof  of  "lawful  authority  or  excuse"  on 
the  accused,  it  was  necessary  to  allege  want  of  such  in  the 
indictment,  and  that  the  prosecution  had  done  so,  the  term 
"excuse"  including   "authority." 

Rule    124. — If   a   statute    prohibits    acts  with  Class  of 

,     ,  ,  £>  •         1  •      ^'    J.     animals. 

respect  to  a  class  or  genus  oi  animals,  an  indict- 
ment charging  an  offence  under  the  statute  must 
describe  the  species  of  the  animal  in  question. 

R.y.  Chalkley,'R.  &E.  258. 

E.g.,  if  a  statute  refers  to  "cattle,"  an  indictment  for 
stealing  a  cow  must  specify  "cow." 

Of  course  an  indictment  faulty  in  such  respect  might  be 
amended  under  14  &  15  Vict.  c.  100,  s.  1. 

Rule  125. — Where  a  statute  creates  an  offence  Documents. 
with  respect  to  a  class  of  documents,  and  it  is 
necessary,  in  order  to  bring  a  particular  document 
within  the  statute,  to  adduce  other  evidence,  such 
evidence  must  be  charged  in  the  indictment. 

2  East,  P.  C.  928;  R.  v.  Hunter,  2  Leach,  624;  B.  v. 
Barton,  1  Mood.  141;  R.  v.  Thompson,  2  Leach,  910;  R.  v. 
Boardman,  2  M.  &  Kob.  147. 

E.g.,  a  statute  prohibits  fraudulent  alteration  of  a  receipt 
for  money;  a  certain  government  bill,  when  signed  by  the 
recipient,  is  generally  treated  as  a  receipt  for  money.  In 
an  indictment  for  fraudulent  alteration,  it  is  necessary  by 
averments  to  show  that  the  document  is  in  fact  a  receipt. 

Apparently  an  indictment  faulty  in  such  a  respect  is  not 
amendable . 

Time — Date — Value. 

Rule  126. — The  time  or  date  of  an  offence  Time, 
need  not  be  stated  in  the  indictment  unless  it  is  ^^*®- 
of  the  essence  of  the  offence. 

14  &  15  Vict.  c.  100,  s.  24  {infra,  p.  157). 
It  is  necessary  in  indictments  for  burglary,  and  under  (the  Time. 
Night  Poaching  ActJ  9  Geo.  4,  c.  69,  ss.  1,  2,  9,  and  24  &  25 
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Viot.  c.  96,  s.  17,  to  allege  that  the  offence  was  committed 
"  iu  the  uight,"  aud  it  is  usual,  but  not  necessary  (2  Hawk, 
c.  25,  ss.  76,  77;    Dames  v.   R.,  10  B.  &  0.  89),  to  state 
"  about  the  hour  of  "  the  night. 
Date.  It  is  further  enacted  by  the  Children  Act,  1908  (8Edw.  7, 

c.  67,  s.  4),  "  when  an  olfence  under  this  Part  (II. J  ol"  the 
Act,  or  any  ott'euce,  mentioned  in  the  First  Schedule  to  this 
Act,  charged  against  any  person  is  a  continuing  olfence, 
it  shall  not  be  necessary  to  specify  in  the  information, 
summons  or  indictment  the  date  of  the  acts  constituting 
the  offence." 

It  should  be  noted  that  in  R.  v.  Thompson,  2  Cox,  377, 
it  was  held  that  an  indictment  was  good  which  charged 
that  an  offence  was  committed  "  burglariously,"  no  hour 
and  no  statement  "  in  the  night ""  being  in  the  indictment. 
It  is,  however,  submitted  that  the  decision  is  erroneous. 

The  word  "  burglariously  "  refers  to  breaking  and  enter- 
ing with  felonious  intent  a  particular  place,  a  dwelling- 
house,  burgi  latrocinium,  and  in  order  to  fullil  the  require- 
meutb  of  legal  '  burglary,"  something  more  has  to  be 
proved,  namely,  that  the  offence  was  committed  in  the  night 
time. 

See  p.  112,  supra,  as  to  time  lu  indictment  for  keeping 
a  disorderly  house;  R.  v.  Wadding  ton,  2  East,  P.  C  513, 
and  R.  v.  Brown,  M.  &  M.  163,  as  to  indictments  which 
must  be  laid  within  a  limited  time. 


Place. 


Rule  127. — The  place  where  an  offence  was 
committed  need  not  be  stated  in  an  indictment 
unless  it  is  of  the  essence  oi"  the  offence. 

14  &  15  Vict.  c.  100,  s.  24  {infra,  p.  157;. 

"  Place,"  ''  special  venue,"  "  local  description,"  are  con- 
vertible terms;  and  14  &  15  Vict.  c.  100,  s.  23,  which 
abolishes  the  need  for  special  venue  (^.e.,  "  venue  in  the 
body  of  the  indictment  "),  and  provides  for  ''  special  de- 
scription "  when  necessary,  only  states  the  substance  of  this 
rule. 

The  place  of  an  offence  is  of  the  essence  of  the  offence 
in  tlie  following  cases: — Indictments  for  not  repairing  a 
highway,  burglary,  housebreaking,  stealing  in  a  dwelling- 
house,  forcible  entry,  keeping  a  disorderly  house,  offences 
against  (the  Night  Poaching  Act,  1829)  9  Geo.   4,  c.   60, 


COPY  OF  INDICTMENT — PaKTICULARS,  ETC.  121 

ss.  1,  2,  9,  and  24  &  25  Vict.  c.  96,  s.  17,  arson,  sacrilege,  de- 
molishing churches,  houses,  &c.,  nuisances,  being  found  by 
night  armed  with  intent  to  break  into  a  dwelling-house, 
malicious  injuries  to  sea  banks,  mill  dams,  or  other  local 
property,  and  other  offences  where  the  offence  is  essentially 
local.  In  Saunders  on  Indictments,  it  is  further  stated  at 
p.  13,  "  Further,  if  the  place  where  the  fact  occurred  be  a 
necessary  ingredient  of  the  offence,  or  if  the  penalty  be  given 
by  statute  to  the  poor  of  the  parish,  the  place  must  be  set  out 
correctly  in  the  body  of  the  indictment." 

See  also  R.  v.  St.  John,  9  C-  &  P.  40;  R.  v.  Bullock,  1 
Mood.  324,  n.;  R.  v.  Napper,  1  Mood.  44;  R.  v.  Ridley, 
R.  &  R.  515;  R.  v.  Jarrald,  L.  &  C.  301;  R.  v.  Richards,  1 
M.  (fe  Rob.  177;  R.  v.  Woodward,  1  Mood.  323;  R.  v. 
Steventon,  1  0.  &  K.  55;  4  Chit.  Cr.  L.  428;  Taylor  on 
Evidence,  Vol.  1,  p.  209. 

Note. — In  an  indictment  for  an  offence  within  the  Ad- 
miralty jurisdiction,  the  offence  should  be  charged  to  have 

been  committed  "  on  the  high  seas."  See  7  &  8  Vict.  c.  2, 
s,  2. 

Rule  128. — The  value  or  price  of  any  matter  vaiuo; 
or  thing,  or  amount  of  damage  to  any  property,  p"^^- 
need  not  be  set  out,  unless  it  is  of  the  essence 
of  the  olience. 

14  &  15  Vict.  c.  100,  s.  24  {infra,  p.  157). 

Value  is  essential  in  the  case  of  an  indictment  under  the 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52,  s.  31),  against 
an  undischarged  bankrupt  for  obtaining  credit  to  the  amount 
of  20Z.  and  upwards  without  disclosing  his  condition;  an 
indictment  for  certain  offences  under  the  Debtors  Act,  1869 
(as  amended  by  the  Bankruptcy  Acts,  1883  and  1890;  (32  & 
33  Vict.  c.  62,  Part  II.,  s.  11,  sub-ss.  4,  5);  certain  offences 
under  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  e.g., 
sect.  60,  for  stealing  in  a  dwelling-house  to  the  amount  of 
5Z.;  certain  offences  under  the  Malicious  Damage  Act,  1861 
(24  &  25  Vict.  c.  97),  e.g.,  sect.  51,  for  maliciously  damag- 
ing property  to  an  amount  exceeding  bl.;  and  other  offences 
which  it  is  unnecessary  more  particularly  to  specify. 

Note  that  in  indiotuients  for  offences  committed  in  respect 
of  a  telegraphic  message,  it  is  not  necessary  to  allege  or 
prove  that  the  telegraphic  message  was  of  any  value  (31  & 
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32  Vict.  c.  110,  s.  21).  See  R.  v.  Forsyth,  R.  &  R.  274,  as 
to  proof  of  essential  value  in  cases  where  the  indictment 
charges  a  collective  value  of  a  number  of  articles. 


Laying 
property — 
pf-operty  of 
deceased. 


Rules  for  Laying  Property  in  Indictments. 

Rule  129. — An  indi(;tiiient  fur  stealing  the 
goods  of  a  dead  man  should  state  them  to  be  the 
property  of  the  executor  (whether  the  will  has 
been  proved  or  not)  or  administrator. 

2  Hale,  181;    2  East,  P.  C.  652. 

In  the  case  of  an  intestacy,  and  before  grant  of  letters  of 
administration,  tlie  property  may  be  laid  in  the  name  of  the 
President  of  the  Probate,  Divorce  and  Admiralty  Division 
of  the  High  Court  of  Justice  (21  &  22  Vict.  c.  95,  a.  19). 


Laying 
propert}'  in 
larceny. 


Rule  130. — In  an  indictment  for  larceny  from 
a  bailee^  the  property  may  be  laid  either  in  the 
bailor  or  the  bailee  (1),  unless — 

I  a)  Tlie  bailor  has  himself  stolen  the  goods, 
when  the  property  should  be  laid  in  the 
bailee  (2). 
(b)  The  bailee  is  the  servant  of  the  bailor, 
when  the  property  should  be  laid  in  the 
bailor  (3). 

Provided  that  where  the  servant  is  not  merely 
custodian,  but  is  the  possessor  of  property  given 
to  him  by  a  third  person  for  his  master,  which 
property  has  never,  been  in  the  actual  possession 
of  such  master,  the  property  must  be  laid  in  the 
servant  (4). 

(1)  2  Hale,  181. 

(2)  E.  V.  Wilkinson,  R.  &R.  470;  U.  \.  Bramleij,  R.  & 
R.  478. 

(3)  It.  V.  Hutchinson,  R.  &  R.  412;  U.  v.  Green,  Dears. 
&B.  113. 

(4)  E.  V.  Rudick,  8  C.  &  P.  237;  see  Stexjh.  Dig.  Cr.  L. 
382. 
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Rule  131. — In  an  indictment  for  offences  con-  Laying 

-  ,  n  property. 

cernmg  the  property  oi — 

(1)  A  corporation  or  incorporated  or  chartered  company. 

(2)  Joint  owners  (e.g.,  trading  partners,  joint  tenants^ 
members  of  unincorporated  company) . 

(3)  Joint  stock  banking  co-partnerships. 

(4)  A  friendly  society,  loan  society,  trade  union,  trustee 
saving  bank. 

(5)  A  registered  industrial  and  provident  society: 

(6)  A  building  society  under  37  &  38  Vict.  c.  42,  s.  9. 

(7)  A  county. 

(8)  Commissioners  of  sewers. 

(9)  Trustees  of  turnpikes. 

(10)  A  parish  and  union  (for  the  use  of  the  poor). 

(11)  The  post  office. 

(12)  The  customs. 

(13)  The  Crown. 

(14)  Chelsea  Hospital. 

(15)  A  highway  authority. 

(16)  Married  women. 

(17)  A  bankrupt. 

(18)  A  felon. 

The  property  may  be  laid  in — 

(1)  The  corporation  or  company  in  its  corporate  name 
or,  in  the  case  of  an  ancient  corporation,  in  its  special  name, 
if  any  (10  Co.  Eep.  29  b;    R.  v.  Patrick,  1  Leach,  253). 

(2)  One  of  the  owners,  and  described  as  the  property  of 
him  and  another  (or  others)  (7  Geo.  4,  c.  64,  s.  14).  See 
R.  V.  Gaby,  R.  &  R.  178. 

(3)  If  unincorporated  (1)  a  duly  appointed  registered 
official  (7  Geo.  4,  c.  46,  s.  9;  R.  v.  PrUchard,  L.  &  C.  34); 
(2)  one  of  the  members  and  another  (or  others)  (7  Geo.  4, 
c.  64,  s,  14).  If  incorporated,  the  company  in  its  corporate 
name  (8  Edw.  7,  c.  69,  s.  16  (2)). 

(4)  Trustee  or  trustees  in  his  or  their  proper  names  as 
trustee  or  trustees  of  the  society,  &c.  (59  &  60  Vict.  c.  25, 
s.  51;  3  &  4  Vict.-^c.  110,  s.  8;  34  &  35  Vict.  c.  31,  s.  8; 
39  &  40  Vict.  c.  22,  s.  3;    26  &  27  Vict.  c.  87,  s.  10);   or 

(5  and  6)  Society  in  its  corporate  name  (56  &  57  Vict, 
c.  39,  ss.  3,  21). 
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Note. — In  the  case  of  frieudlj  societies,  industrial  and 
provident  societies  and  trade  unions,  the  property  may  also 
be  laid  in  a  person  who  was  accountable  for  it  to  the  com- 
pany, &c.  (Arch.  Cr.  P.  23rd  ed.  (ioj. 

(1)  The  county  council,  wheie  the  property  is  vested  in 
such  y\),  otherwise  the  inhabitants  (2). 

(1)  51  &  52  Vict.  c.  41,  s.  3  (ivj;  R.  v.  Hunting.,  73 
J.  P.  12. 

(2)  7  Geo.  4,  c.  64,  s.  15.  See  40  &  41  Vict.  c.  21,  s.  48, 
which  vests  gaols  and  houses  of  correction  in  the  Commis- 
sioners of  Prisons. 

(8)  The  commissioners  as  such,  and  not  by  their  names 
(7  Geo.  4,  c.  64,  s.  18). 

(9)  The  trustees  as  such,  and  not  by  their  names  (7 
Geo.  4,  c.  64,  s.  17). 

(10)  (1)  "  The  guardians  of  the  parish  "  (or  unionj 
"of  "  (4  &  5  Will.  4,  c.  76,  s.  7;  5  &  6  Vict.  c.  57, 
s.  16 ),  where  the  property  is  land,  buildings,  goods,  ^c.  held 
on  behalf  of  the  poor.  In  other  cases  (2)  "  the  overseers 
for  the  time  being  "  of  the  parish,  &c.  (55  Geo.  3,  c.  137, 
s.  1).  Where  the  proper cy  is  held  by  a  rural  parish,  the 
property  must  be  laid  in  the  chairman  of  the  parish 
meeting  and  the  overseers,  &c.  If  by  a  parish  council,  in 
the  parish  council  (56  &  57  Vict.  c.  73,  ss.  19,  52). 

Note. — In  the  case  of  rates  embezzled,  the  property  nmst 
be  laid  in  the  inhabitants  of  the  parish  (R.  v.  S mailman, 
(1897)  IQ.  B.  4). 

(11)  The  Postmaster-General  (7  Will.  4  &  1  Vict.  c.  36, 
S.40;    31  &  32  Vict.  c.  110,  s.  21;    32  &  33  Vict.  c.  73,  s.  23). 

(12)  The  King  (39  &  40  Vict.  c.  36,  s.  29). 

(13)  The  King  (24  &  25  Vict.  e.  96,  ss.  69,  70). 

(14)  "  The  Lords  and  others,  Commissioners  of  the  royal 
hospital  for  soldiers  at  Chelsea  in  the  county  of  Middlesex  " 
(7  Geo.  4,  c.  16,  s.  35). 

(15)  The  district  surveyor  or  surveyors  (7  Geo.  4,  c.  64, 
s.  16).  Note,  the  local  authority,  and  not  the  surveyors  by 
name,  should  be  specified. 

See  as  to  boroughs,  38  &  39  Vict.  c.  55,  ss.  144,  149;  rural 
districts,  25  &  26  Vict.  c.  61,  s.  11;  56  &  57  Vict.  c.  73,  s.  25; 
London,  18  &  19  Vict.  c.  120,  s.  96;    62  &  63  Vict.  c.  14,  s.  6. 

(16)  The  husband,  unless  the  property  is  the  separate 
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estate  of  the  married  woman,  when  it  must  be  laid  in  lier 
(1  Hale,  r)17;    45  &  46  Vict.  c.  75,  s.  12). 

(17)  "  The  trustee  of  the  j)ropertv  of  A.  B.,  a  bankrupt," 
as  such,  and  not  by  his  name,  when  the  offence  is  stealing  or 
embezzling  such  property  (46  &  47  Vict.  c.  52,  s.  83);  in 
other  cases,  in  the  bankrupt. 

(18)  The  King  or  the  Crown  administrator  (33  &  34  Vict, 
c.  20,  s.  10),  now  one  of  his  Majesty's  principal  Secretaries 
of  State,  by  authority  dated  15th  November,  1870. 

Rule  132. — In  an  indictment  for  larcen}^  of  the  Lodger's 
goods  let  to  a  lodger  in  a  ready -furnished  lodging,  ^°"  ^' 
the  property  must  be  laid  in  the  lodger,  unless  he 
is  the  thief,  when  it  must  be  laid  in  the  owner. 

B,.  V.  Belstead,  R.  &R.  411;  R.  v.  Brunswick,  1  Mood. 
26;    R.  V.  Healey,  Id.  1;    and  24  &  25  Vict.  c.  96,  s.  74. 

In  indictments  concerning  property  in  the  custody  of  the 
law  under  a  Avrit  of  execution  (fieri  facias),  the  property 
should  be  laid  in  the  person  upon  whose  goods  the  execu- 
tion is  levied  (R.y.  Eastall,  2  Russ.  Cr.  7th  ed.  128S;  R.\. 
Knight,  Times  Newspaper,  21  November,  1908). 

Note. — It  should  be  remembered  in  reference  to  the 
above  given  rules  as  to  laying  property  that  failure  to  ob- 
serve them  can  rarely  vitiate  an  indictment,  for  by  14  &  15 
Vict.  c.  100,  s.  1,  ample  powers  of  amendment  are  given  to 
the  Court  in  respect  of  all  variances  as  to  name,  description 
of  person,  place,  matter  or  ownership  of  property,  provided 
such  variances  are  not  material  to  the  merits,  and  amend- 
ment will  not  be  prejudicial  to  the  defence. 

See  infra,  p.  242,  for  text  of  section;  and  p.  244,  for 
notes  upon  it. 

Names— "Words — Description  in  Indictment. 

Rule  138. — The  Christian  name  and  surname  Names  in 
of  the  accused  should  be  given  if  known ;  and  if  in^i^t"^^"^- 
not  known,  he  should  be  described  ;  e.(/.,  as   "  a 
person  whose  name  is  unknown  to  the  jurors,  but 
who  is  personal!  J  brought  before  the  jurors  by  the 
keepers  of  the  prison." 
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The  Chi-istian  name  and  surname  of  the  person 
against  whom  the  offence  is  alleged  to  have  been 
committed  must  be  set  out  in  the  indictment, 
unless  such  person  is  unknown,  when  he  should  be 
described  as  '^  a  person  to  the  jurors  aforesaid 
unknown." 


If  the  inhabitants  of  a  district  are  indicted,  they  should 
be  indicted  as  "  The  Inhabitants  of  ."If  there  is 

doubt  as  to  the  name  of  accused  he  should  be  indicted  as 
"A.  otherwise  called  B." 

The  name  of  a  prosecutor  or  accused  may  be  either  that  of 
baptism  or  reputation  (R.  v.  Clark,  R.  &  R.  358).  An  ille- 
gitimate child  who  has  not  acquired  a  name  by  reputation 
may  be  described  as  "  a  certain  (male  or  female)  child  whose 
name  is  to  tlie  jurors  unknown." 

A  married  woman  should  be  described  l)y  her  Christian 
and  married  surname  without  adding  "  wife  of  A.  B." 

A  single  woman  married  since  the  commission  of  the 
offence  should  be  described  as  "A.  B.  now  A.  C." 

An  archbishop  should  be  described  as  "A.,  the  Arch-' 
bishop  of  X.,"  a  bishop  as  "A.,  Bishop  of  X."  (A. 
standing  for  the  first  Christian  name),  a  peer  as  "  His  Grace, 
A.  B.,  the  Duke  of  A.,"  The  Most  Honourable  A.  B.  (full 
name),  the  Marquess  of  C,  The  Right  Honourable  the  Earl 
D.,  The  Right  Honourable  A.  B.,  Viscount  E.,  The  Right 
Honourable  A.  B..  Baron  F.,  as  the  case  may  be,  and  a 
similar  description  mutatis  mutandis  in  the  case  of 
peeresses  in  their  own  right.  Sons  of  peers  bearing  a  cour- 
tesy title  may  be  described  as,  e.g.,  The  Honourable  A.  B., 
commonly  called  the  Marquess  of  Q.;  daughters  of  peers 
bearing  the  courtesy  title  of  "  Lady,"  as  The  Honourable 
A.  B.,  commonly  called  "The  Lady  C."  and  other  sons 
and  daughters  of  peers  as  "  The  Honourable  A.  B."  "Wives 
of  the  above  may  be  described  as  "A.  B..  wife  of  C.  D., 
Archbishop  of  X.,"  "A.  B.,  wife  of  C.  D.,  the  Bishop 
of  X.,"  "A.  B.,  the  Duches.s  of  C,"  "A.  B..  the  Mar- 
chioness of  C,"  "  The  Countess  of  C,"  "  The  Lady  C,"  &c. 
A  Baronet  should  be  described  as  "Sir  A.  B.,  Baronet," 
and  a  Knight,  as  "  Sir  A.  B.,  Knight,"  and  their  wives  as 
"  Lady  B." 
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See  2  Hawk.  c.  25,  ss.  71,  72;  R.  v.  Pitts,  8  C.  &  P. 
771;  R.  V.  Graham,  2  Leach,  547;  R.  v.  BrinJctett,  3  C. 
&  P.  416;  R.  V.  Gregory,  8  Q.  B.  508;  B.  v.  Priest,  Dears. 
474. 

By  14  &  15  Vict.  c.  100,  ss.  1  aud  24,  power  is  g-iven  to  the 
Court  to  amend  an  indictment  in  which,  by  the  evidence 
given  at  the  trial,  the  Christian  name  and/or  surname  of 
anyone  whomsoever  is  incorrectly  given,  unless  such  vari- 
ance is  material  to  the  merits  of  the  case,  and  the  amendment 
would  be  prejudicial  to  the  defence  on  the  merits. 

Nowadays,  as  will  be  shown  in  detail  in  the  rules  dealing 
with  motions  to  quash,  nothing  short  of  a  material  objection 
will  invalidate  an  indictment. 

Rule  184. — Words,  written  or  spoken,  which  Words  con- 
constitute  the  gist  of  an  offence  must  be  set  out  giUVf"^' 
verbatim  in  the  indictment  ( I ),  unless  it  is  other-  offence. 
wise  provided  (2). 

(1)  This  is  the  common  law  rule,  but  it  has  been  con- 
siderably affected  by  statutes. 

(2)  (a)  All  written  instruments  (the  subject  of  averment)  Written 
may  be  sufficiently  described  by  any  name  or  designation  by  ^°'^  ruments. 
which  the  same  are  usually  known,  or  by  the  purport  thereof 

without  setting  out  a  copy  or  facsimile  of  the  whole  or  any 
part  thereof  (14  &  15  Vict.  c.  100,  ss.  5,  7;  24  &  25  Vict, 
c.  98,  ss.  42,  43). 

Still,  where  an  indictment  is  based  on  a  statute,  the  de- 
scription of  the  instrument  must,  in  strict  law,  bring  it 
within  the  statute  (R.  v.  Craven,  R.  &  R.  14;  R.  v.  Chard, 
Id.  488);  although  in  almost  every  conceivable  case,  the 
sections  of  the  statutes  cited  would  meet  any  difficulty  in 
such  respect. 

(b)  In  an  indictment  for  perjury  and  cognate  offences,  Perjury. 
it  is  sufficient  to  state  the  substance  of  the  offence,  and  by 

what  Court  and  before  whom  the  oath  was  taken  and  the 
writing  made  or  signed,  or  the  statement  made,  without 
setting  forth  any  part  of  the  proceeding  in  law  or  in  equity, 
or  the  authority  of  such  Court  or  person  (14  &  15  Vict.  c.  100, 
s.  20). 

(c)  In  an  indictment  for  treason,   where  the  overt  acts   Treason. 
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are  words  spoken  or  written,  it  is  sufficient  to  state  the 
substance  of  such  words  (R.  v.  Francis,  15  St.  Tr.  897;  R. 
V.  Watson,  32  St.  Tr.  1;  Fost.  Or.  Has.  194). 
Obscene  libel.  (d)  In  an  indictment  for  publishing-  an  obscene  libel,  it 
is  sufficient  to  deposit  the  libel  and  refer  to  it  generally  in 
the  indictment  (51  &  52  Vict.  c.  64,  s.  7). 

Note. — Cases  where  it  has  been  held  that  words  must  bo 
set  out  verbatim  are: — R.  v.  Bagg,  1  Rolle,  Rep.  79;  R.  v. 
How,  2  Str.  699  (slandering-  a  mag-istrate);  R.  v.  dalhnan, 
(\  B.  &  C.  102  (defamatory  libel);  R.  v.  Poppleirell,  2  Str. 
686  ^blasphemous  and  seditious  words):  R.  v.  Hunter,  2 
Leach,  624,  631  (threatening  letters);  R.  v.  Mason,  2  T.  R. 
581  (false  pretence^).    See  as  to  amendment,  infra,  p.  242. 

Description  of      RuLE  I'^o. — When  g"oods  and  chattels  form  the 
ehafteiT*^       subject  of  an  offence,   they  should  be  properly 
described. 

The  ])owpr  of  amendment  given  by  14  &  15  Vict.  c.  100, 
8.  1,  is  wide,  and  it  is  unlikely  that  any  indictment  will  be 
avoided  by  misdescription.      However,  the  proper  method 
of  describing  a  number  of  chattels  is  set  out. 
Animals.  As  to  animals,  see  R.  v.  Edivards  (R.  &  R.  497),  where  it 

was  held  that  an  indictment  for  stealing  a  dead  animal 
should  state  that  it  was  dead,  for  upon  a  general  statement 
that  a  party  stole  the  animal,  it  is  to  be  contended  that  he 
stole  it  alive;  R.  v.  Puckering  (I  Mood.  242),  where  it  was 
held  that  if  an  animal  has  the  same  appellation,  whether  it 
be  alive  or  dead,  and  it  makes  no  difference  to  the  charge 
whether  it  were  alive  or  dead,  it  may  be  called  by  the  appel- 
lation applicable  to  it  when  alive;  R.  v.  Cox  (I  Car.  &  K. 
49),  where  an  indictment  charging  larceny  of  three  eggs 
was  held  bad  on  the  ground  that  it  did  not  show  that  the 
eggs  stolen  were  the  subject  of  larceny. 

See  also  R.  v.  Allen,  1  Car.  &  K.  495;  and  R.  v.  Stride, 
(1908)  1  K.  B.  617,  where  an  indictment  charging  larceny 
of  pheasants'  eggs  "  of  the  goods  and  chattels  of  and  belong- 
ing to  "  the  prosecutor,  w^as  held  good. 

An  indictment  for  stealing  fowls,  ducks,  &c.  should  de- 
scribe such,  if  alive,  as,  e.g.,  "  one  tame  fowl  of  the  value 
of  ,  of  the  goods,"  &c.;  if  dead,  as,  e.g.,  "one  dead 

fowl  of  the  value  of  ,"  &o. 
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(2)  As  to  money,  hank-notes,  &c. 
Describe 

(a)  money  as  "  certain  money,  to  wit,  the  sum  of  Money, 
pounds,            shillings,            pence,  the  moneys  of           ." 

(b)  A  bank-note  in  the  same  way  as  money  (14  &  15  Viet.  Bank-note, 
c.  100,  s.  18);    or  in  larceny  and  cognate  offences,  as 

1.  "A  certain  valuable  security  other  than  a  document 
of  title  to  lands,  to  wit,  one  bank-note  for  the  payment 
and  of  the  value  of  pounds,  iho  property  of  " 
(24  &  25  Vict.  c.  96,  s.  27);  or  as 

2.  '"A  certain  piece  of  paper  of  the  goods  and  chattels 
of  "  (common  law);   or  in  forgery,  as 

3.  "A  certain  note  of"  (e.g.)  "the  Governor  and  Com- 
pany of  the  Bank  of  England "  (or  "  a  certain  banking 
company  carrying  on  business  at  ,  to  wit,  the 
Company  " ),  "  commonly  called  a  l)ank-noto,  for  tlie  pay- 
ment of  ])oimds.  Iho  ])r()])ertv  of  "  (24  <!(■  25  Vict, 
c.  98,  s.  12V 

The  half  of  a  bank-note,  as  "  a  part  of  .  .  .  ,"  continue 
as  in  1,  supra ;  or  as  "  a  certain  piece  of  paper  .  .  .  ,"  con- 
tinue as  in  2,  supra  (R.  v.  Mead,  4  C.  &  P.  535). 

(c)  A  postal  order  (in  larceny),  as   "a,  certain  valuable  Postal  or 
security,  other  than  a  document  of  title  to  lands,  to  wit,  an  money  order, 
order  for  the  payment  of  money,  commonl}-  called  a  postal  " 

(or  "  money  ")  "  order  for  the  payment  and  of  the  value  of 
pounds,  shillings,  pence,  the  property  of         " 

(24  &  25  Vict.  c.  96,  s.  27);    or  in  forgery,  as  in  (3),  infra. 

(d)  A  banker's  cheque:    as  in  preceding  form,  inserting  Banker's 
"  banker's  cheque  "  for  "  postal  order  "  (24  &  25  Vict.  c.  96,  cheque. 
s.  27),  or  as  in  2,  supra ;   or,  (3)  in  forgery,  as  "  an  order  " 

(or  "  a  warrant  "  or  "  an  authority  ")  "  for  the  payment  of 
money  "  (24  &  25  Vict.  c.  98,  s.  23). 

(e)  A  pawn-tickeG,  as  "  a  certain  note  or  memorandum,  to  Pawn  ticket, 
wit,  a  pawn-ticket,  the  property  of  "  (35  &  36  Vict. 

c.  93;  s.  29). 

See  supra,  Kule  134. 

Technical  Terms. 

Rule  136. — In  indictments  for  certain  offences  Tecimicai 
certain  words  must  be  used ;  an  indictment  must  *^^™^- 
charge  that  the  accused  did  the  actj  or  was  guilty 
of  the  omission — 

(1.)  In  Treason.      Traitorously. 

B.R.  K 
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(2.)  In  Felony.     Felonioiish/ {\)  ]  and  an  indict- 
ment must  charge,  for 
(8.)  Mm'der  that  the  accused  did   ''\feloniouslij ^ 

wilfully  and    of    his  malice  aforethoiif/ht 
,  Jcill  and  murder  "  (2). 
(4.)  Manslaughter.     That  he    did   '^ felonioushj 

Jcill  and  slay  "  ('3). 
(5.)  Rape.     That  he  did  "  ravish   and  carnally 

Jinoiv^''  (4). 
(6.)  Burglary.      Th.at  he  broke,  &c.  ''feloniously 

and  burglariously  "  (5). 
(7.)  Larceny.      That  he   ''feloniously  did  sfeal^ 

take  and  carry  aivay  "  (6). 
(8.)  Robbery  from  the  Person.    That  he  robbed 

"  against     the     will "     of     the     person 

robbed  (7). 
(9.)  Forgery.     That  he acted  '■'  with  intent 

to  def randy 

(\)  2  Halo,  184;    /?.  v.  Gray,  L.  &  C.  36o. 

(2)  Y)y.  2GI,  n.;  2  Halo,  187;  1  Ea<.  P.  C.  .34.-;:  24  k  25 
Vict.  c.  100,  s.  6. 

(3)  24  &  2o  Viet.  c.  100,  s.  G. 

(4)  1  East,  P.  C.  345,  447. 

(5)  2  Hale,  184. 

(6)  4  Bla.  Com.  305. 

(7)  24  &  25  Vict.  c.  96,  ss.  42,  43. 

It  must  be  remembered  that  although  it  is  considered 
necessary  to  use  the  above  tornxs,  and  that  an  indictment 
would  probably  be  quashed  Avere  such  omitted,  they  are  not 
all  absolutely  essential  to  the  validity  of  an  indictment. 
However,  if  the  words  "did  murder,"  or  "murdered" 
(murdravlt),  "did  ravish,"  or  "ravished"  (rapiiit), 
"  feloniously  did  take  (or  took)  and  carrj'  (or  carried) 
away  "  (felonice  cepit  et  as  par  taint)  are  wanting,  the  in- 
dictments are  demurrable,  or  may  be  questioned  by  motion 
on  arrest  of  judgment,  or  api^eal  (see  Dyer,  261;  Staundf. 
26  a;    1  Euss.  286). 

And  generally,  in  framing  an  indictment  on  a  statute,  the 
words  of  the  statute  should  be  exactly  copied  (JR.  v.  Davis, 
1  Leach,  556;    R.  v.  Bent,  1  Den.  157). 


COPY  OF  INDICTMENT — rARTICULARS,  ETC.  l'*^l 

And  ill  every  case,  where  a  statute  uses  a  word  as  de- 
noting an  element  of  an  offence,  it  is  sufficient  in  the  in- 
dictment to  use  a  word  of  equivalent  meaning,  e.g.,  illicitly, 
for  unlawfully  (JK.  v.  Turner,  1  Mood.  347;  M.  v.  Ryan,  2 
Mood.  15),  and  Avliere  a  statute  contained  the  word  "  know- 
ingly," it  was  held  sufficient  for  an  indictment  based  thereon 
to  charge  "designedly"  {H.  v.  F idler,  2  Leach,  790;  and 
see  R.  V.  Bray,  15  Cox,  197). 

Again,  in  the  case  of  a  misdemeanour  at  common  law,  it  Misde- 

is  usual  and  better  to  use  the  term  "  unlawfully  "  in  charg-  ™eanour  at 

•^  _  ^     common  law, 

ing  the  offence,  but  it  is  not  essential  to  do  so,  if  the  same 
meaning  is  expressed  otherwise. 

Rule  137. — It  is  not  necessary  to  allege  in  an  offonco 
indictment  for  an  offence  which  became  indict-  ^leeUon^^  ^* 
able   by  the   election   of    the   accused   that   the 
accused  did  so  elect. 

7?.  V.  Chambers,  18  Cox,  401. 

Averment  of  Age — Intent— Consent. 

Rule  188. — When  age  is  of  the  essence  of  the  Age. 
offence  it  must   be  stated  accurately  in  (every 
count  of)  the  indictment  charging  such  offence. 

E.g.,  an  indictment  under  the  Criminal  Law  Amendment 
Act,  1885,  s.  4,  for  carnally  knowing  a  girl  under  the  age  of 
thirteen.  See  R.  v.  Martin,  9  C.  &  P.  213;  R.  v.  Wafers, 
1  Den.  356. 

Rule  139. — Where  a  special  criminal  intention  Crimiuai 
is  an  essential  element  of  the  offence  charged, 
such  must  be  charged  in  the  indictment. 

To  "  intend  "  is  to  contemplate  the  probable  consequences 
of  an  act  or  omission. 

To  break  any  law  established  under  a  penalty  "intend- 
ing "  to  do  so  is  a  crime. 

Conversely,  to  commit  a  crime  is  to  intentionally  break 
the  criminal  law,  i.e.,  a  crime  is  a  certain  act  or  omission 
coupled  with  mens  rea. 

In  some  cases  mens  rea  is  conclusively  presumed  (see 
Sherras  v.  de  Rutzen,  (1895)  1  Q.  B.  912,  where  Wright,  J., 
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erroneously  stated  that  iu  certain  criminal  cases  mens  rea 
Avas  not  an  element  of  a  crime);  in  other  cases,  it  must  be 
inferred  from  conduct  by  the  jury  (see,  however,  Toppcn 
V.  Marcus,  (1908)  2  Jr.  Rep.  423,  425).  In  addition  to  a 
general  criminal  intention,  a  criminal  may  contemplate  cer- 
tain specific  criminal  consequences,  e.g.,  in  illegal  homicide, 
he  might  intend  Avhat  is  known  as  murder,  e.g.,  possess 
malice  aforethought;  in  wounding,  he  might  intend  either 
to  kill,  or  maim,  or  merely  injure,  and  in  all  such  cases, 
specific  criminal  intent  must  be  laid  and  proved  to  the  satis- 
faction of  a  jury,  as  any  other  essential  fact. 

Corspnt.  Rule  140. — It  is  not  necessary  to  aver  in  an 

indictment  for  an  offence,  as  to  which  consent  is 
requisite  to  a  prosecution,  that  such  consent  has 
l)een  obtained  (1),  or  that  the  conditions  of  tlie 
Vexatious  Indictments  Act,  1859,  and  like  Acts, 
have  been  fulfilled  (2). 

(1)  R.  V.  Dexter,  19  Cox,  360. 

(2)  I\)imvlden  v.  7?.,  5  B.  &  S.  532. 

This  applies  also  to  the  Inebriates  Act,  1898,  the  Preven- 
tion of  Crime  Act,  1908,  and  other  Acts  collected  supra, 
p.  56  et  seq. 

Note. — It  is  not  necessary  to  prove  that  such  consent 
was  obtained  unless  the  fact  is  challenged  by  the  defence, 
and  then  proof  may  be  given  by  any  person  who  has  received 
from  the  authority  in  question  a  do.'^ument  giving  such  con- 
sent (R.  V.  Turner,  (1910)  1  K.  B.  347;  R.  v.  Waller,  id. 
364). 

Summarf/  of  Law  as  to  Essentials  of  Indictment. 

In  summing  up  the  law  on  the  somewhat  complicated 
subject  of  essentials  of  an  indictment,  it  should  be  said 
that  an  indictment  should  state  clearly,  precisely  and  cer- 
tainly the  offence  alleged,  the  identity  of  the  person  charged 
(where  known),  and  the  person  alleged  to  have  been  offended 
against.  More  than  this  is  not  necessary,  or,  indeed,  desir- 
able, and  any  words  which  go  beyond  this  arc  deemed  sur- 
plusage, and  disregarded. 

The  pleader  is  recommended,  when  drafting  or  examining 
an  indictment,  to  bear  in  mind  the  essentials  of  the  offence 
charged,  and  if  this  advice  bo  followed,  recourse  to  text- 
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book  literature  and  a  mass  of  decided  cases  will  only  serve 
to  confuse  counsel. 

In  short,  if  the  pleader  grasps  the  fact  that  it  is  not  merely^ 
desirable,  but  absolutely  nec'e33ary,  to  set  out  in  the  in- 
dictment the  exact  offence  to  be  proved,  much  difficuliy  will 
be  avoided. 

It  should  also  be  pointed  out  that,  although  accuracy  is 
always  desirable  in  criminal  pleadings,  the  old-time  neces- 
sity for  strict  accuracy  has  been  in  some  measure  diminished 
by  statute. 

The  Criminal  Procedure  Act,  1851  (14  &  15  Vict.  c.  100), 
ss.  24,  30,  enacts  that  no  indictment,  information,  inquisi- 
tion, presentment,  plea,  replication  or  other  pleading,  or 
any  nisi  iirius  record  shall  be  vitiated  for  the  formal  de- 
fects specified  therein,  and  which  are  set  out  under  Rule 
161  {infra).  Prior  to  this  statute  these  formal  defects  were 
■  the  subject  of  special  demurrers.  As  to  which  see  next 
chapter.  (See  also  7  Geo.  4,  c.  64;  11  &  12  Vict.  c.  46,  s.  4; 
and  12  &  13  Vict.  c.  45,  s.  10,  as  to  amendment  of  variance 
between  indictment  and  Avritten  or  printed  matter;  and 
infra.) 

Further,  sect.  1  of  the  same  Act  authorizes  the  Court  to 
amend  indictments  for  felony  and  misdemeanour,  &c.  where 
there  is  a  variance  between  the  statement  in  the  indictment 
on  whicli  the  trial  is  had  and  the  evidence  in  proof  of  names, 
descriptions,  dates,  ownership  of  property,  and  matters  and 
circumstances  therein  mentioned  not  material  to  the  merits 
of  the  case,  and  by  which  mis-statement  the  accused  cannot 
have  been  prejudiced  in  his  defence. 

The  amendment  must  be  made  in  such  terms  as  to  post- 
])oning  the  trial  as  to  the  Court  shall  seem  fit,  and  before 
verdict  {U.  v.  Frost,  Dears.  474).  See  R.  v.  Western,  L.  R. 
1  C.  C.  R.  122;  B.  v.  Gumble,  L.  R.  2  C.  C.  R.  121,  for 
examples  of  the  exercise  of  the  discretion  of  the  Court;  and 
infra,  j).  242. 

The  result  of  these  provisions  is  that  all  formal  objec- 
tions  to  an  indictment  are  useless. 

Duplicity. 

Rule  141. — An  indictment  must  not  cliarge  two  Duplicity  of 
or  more  offences  in  the  same  count  (1);   but  in  an  "'  ''^tment. 
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indictment  for  burglary,  tlie  breaking  and  enter- 
ing with  intent  to  commit  a  felon}',  and  the  com- 
mission of  the  intended  felony,  may  be  charged 
in  the  same  count  (2). 

Count.  (1)  A  count  is  that  part  of  an  indictment  which  charges 

the  commission  of  a  substantive  offence,  and  each  count  must 
be  in  itself  a  complete  indictment  (R.  v.  Martin,  9  C.  &  P. 
215;    7?.  V.  Waters,  1  Den.  358;    see  App.  H.). 

Although  the  necessity  for  each  count  standing-  alone  is 
settled,  it  has  been  held  that  after  verdict,  a  defective 
averment  in  one  count  of  an  indictment  may  be  cured  by 
reference  to  sufficient  averments  in  another  count  (R.  v. 
Waverion,  2  Den.  340). 

A  charge  merely  involving  a  variation  in  the  method  of 
commission  of  an  offence,  or  enabling  the  Court  to  pass  a 
heavier  or  special  sentence,  does  not  need  a  soparate  count. 

For  instance,  any  number  of  parties  to  one  offence,  as 
principals  or  accessories,  may  be  joined  in  the  same  count, 
except  where  a  receiver  is  charged  as  receiver,  and  then 
such  charge  must  bo  in  a  separate  count;  and  a  diarge  of 
a  previous  conviction,  or  of  being  a  habitual  drunkard  or 
a  habitual  criminal,  may  be  added  to  a  count  in  an  indict- 
ment. 

This  exception  is  based  on  the  practice  of  criminal  Courts 
(see  n.  V.  Hungerford,  2  East,  P.  C.  518;    R.  v.  Withal, 
1  Leach j  88). 
Duplicity.  (2)  If  a  count  in  an  indictment  oti'ends  against  the  above 

rule,  even  although  the  other  offences  ar3  charged  altorna- 
tively,  it  is  bad  for  duplicity  (R.  v.  Stacker,  5  Mod.  Rep. 
137;  R.  V.  Edmondes,  59  J.  P.  776,  in  Avhich  latter  case, 
a  count  charging  accused  under  the  Conspiracy  and  Pro- 
tection of  Property  Act,  1875,  s.  7  (1),  Avith  having  "with 
a  view  to  compel  the  said  A.  K.  to  abstain  from  tliat  for 
Avhich  he  had  a  legal  right  to  do,  that  is  to  say,  to  work  as  a 
fitter  for  the  X.  Railway  Company,  used  violence  to,  or 
intimidated,  the  said  A.  K.,"  was  quashed  on  the  ground 
that  it  charged  two  distinct  offences  in  the  alternative). 

It  is  unlikely  that  a  Court  would  quash  an  indictment 
containing  two  counts,  one  bad  for  duplicity  and  one  valid, 
but  it  could  undoubtedly  do  so,  and  in  an  extreme  case 
probably  would. 


COPY  OF  INDICTMENT — PARTICULARS,  ETC.  135 

Now  briefly  to  exjDlaiii  the  rule,  which  is  greatly  mis- 
understood. Every  count  in  an  indictment  must  (with  the 
exception  given  in  the  rule)  contain  one  single  charge,  or 
averment — as  it  is  called — of  one  offence. 

Sometimes,  however,  the  averment  is  essentially  divisible 
in  that  it  can  bo  broken  up  into  certain  offences  (with  or 
without  aggravating  circumstances),  e.g.,  murder,  man- 
slaughter— the  former  with  malice  aforethought,  the  latter 
without. 

This  kind  of  divisibility  is  fully  discussed  'mjra,  and  under 
Eulo  282. 

Again,  an  averment  against  two  or  more  persons  is  some- 
times divisible,  in  that  the  jury  may  convict  one  or  more 
such  persons  and  acquit  the  remainder  (sec  Rule  282, 
infra) . 

Also,  where  an  averment  is  concerned  with  the  larceny 
or  embezzlement  of  certain  articles  or  certain  sums  of 
money,  on  proof  of  the  larceny  or  embezzlement  of  less  than 
the  number  of  articles  or  sums  of  money  as  averred  therein, 
a  verdict  of  guilty  may  be  returned  (mfra,  Rule  282). 

In  all  the  above  cases,  while  the  charge  or  averment  is 
of  a  single  offence,  the  verdict  may  split  up  the  averment, 
if  it  is,  as  stated  above,  divisible. 

Now  this  being  so,  it  will  be  serviceable  to  discuss  the 
confusion  that  frequently  is  made  between  a  single  offence 
and  two  offences.  In  all  the  following  cases  it  will  be  seen 
that  in  fact  only  one  offence  is  charged,  and  the  attempts 
by  certain  writers  to  explain  them  as  exceptions  to  the  rule 
against  duplicity,  are  unnecessary. 

In  treason :  two  or  more  overt  acts  may  be  charged  in 
one  count,  the  offence  itself  being  the  treason  alleged,  and 
the  overt  acts  merely  the  evidence  of  it  (Kel.  (J.)  8;  R.  v. 
Mitchel,  6  St.  Tr.  N.  S.  599,  619). 

In  conspiracy :  an  indictment  may  charge  any  number  of 
overt  acts  in  one  count,  the  conspiracy  constituting  the 
offence,  and  the  overt  acts  merely  evidence  thereof. 

In  libel:  an  indictment  which  averred  in  one  count  that 
the  accused  had  "  composed,  printed  and  published  "  a  libel 
was  held  good,  the  jury  having  convicted  on  evidence  of 
printing  and  publishing  (li.  v.  Hunt,  2  Camp.  58.3).  Hero 
again,  the  offence  Avas  publication. 

Sec  also  R.  v.  Williams,  2  Camp.  G4G. 
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K.  V.  Benfield,  2  Burr.  980,  wliere  a  count  containing'  an 
averment  of  the  publication  of  two  distinct  libels  on  two 
persons,  was  held  good,  it  being  clear  that  the  publication 
of  the  libel  was  one  offence. 

R.  V.  Bradlaugh,  15  Cox,  217,  where  it  was  held  that  an 
averment  in  one  count  that  the  accused  "  printed  and  pub- 
lished "  a  libel  only  charged  one  offence. 

In  assault  and  battery :  an  averment  in  one  count  of 
an  assault  and  battery  on  two  persons  does  not  invalidate 
the  count,  if  it  appears  that  the  assault,  &c.  is  one  trans- 
action, i.e.,  one  offence  (R.  v.  Benfield,  2  Burr.  980,  983, 
984;    R.  V.  Jenour,  7  Mod.  R.  400). 

In  jorgery :  a  count  containing  an  averment  that  the 
accused  "  forged  and  caused  to  be  forged  "  was  held  to  be 
proved  by  proof  of  either  forging  or  causing  to  be  forged. 

See  R.  V.  Middlehurst,  1  Burr.  400,  where  it  is  clear 
that  the  offence  charged  was  forgery,  either  per  se  or  by 
an  agent. 

In  larceny:  see  R.  v.  Firth,  L.  R.  1  C.  C.  R.  172,  where 
the  taking  of  gas  for  a  considerable  time  from  a  pi])e  Avliich 
throughout  the  time  was  full  of  gas,  was  held  to  be  one 
continuous  taking;  R.  v.  Bleasdah,  2  C.  &  K.  28o;  R.  v. 
Hinley,  2  M.  &  Rob.  524;  R.  v.  Shepherd,  L.  R.  1  C.  C.  R. 
118. 

In  falsification  of  accounts  (38  &  39  Vict.  c.  24,  s.  1), 
where  it  is  usual  to  aver  in  one  count  that  the  accused  "  did 
make  and  concur  in  making,'!  &c.  (Arch.  Cr.  P.  23rd  ed. 
592),  there  being  but  one  offence,  viz.,  making,  &c.,  per  se 
or  by  an  agent. 

And  see  R.  v.  Fuller,  1  B.  &  P.  180,  where  a  count  which 
averred  endeavouring  to  procure  the  commission  of  two 
offences  Avas  held  good,  on  the  ground  that  the  "  endeavour- 
ing "  Avas  the  only  offence  charged. 

R.  V.  Thomas  (2  East,  P.  C.  934;,  Avherc  a  count 
averring  the  "uttering"  of  certain  receipts  uttered  at  one 
time  in  one  bundle,  was  held  only  to  charge  one  offence  of 
"  uttering." 

R.  V.  Bowen  (1  Den.  22),  where  it  Avas  held  that  a 
count  in  an  indictment  under  1  Will.  4,  c.  66,  s.  2,  Avliich 
averred  that  the  accused  "  feloniously  and  Avilfully  did 
destroy,  deface,  and  injure  "  a  parish  register,  Avas  not  bad 
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for  diiplicit}^  as  only  one  offence  was  in  fact  and  substance 
charged. 

7^.  V.  Giddins  and  two  others  (C.  &  Mar.  03 i),  where  it     / 
Avas  held  that  a  count  which  averred  that  the  accused  as-     j 
saulted  A.  B.  and  O.  D.  and  stole  2s.  from  A.  B.  and  Is.     ] 
from  C.  D.  was  good,  it    being    shown    that    the    offences    { 
charged  were  "  one  act  and  one  entire  transaction." 

Now  in  all  the  above  cases  there  was,  in  fact,  but  one     » 
criminal  act  charged.  ' 

The  cases  now  given  are  reported  but  shortly,  and  are 
more  difficult  to  group  under  any  head. 

E.  V.  Evans  (3  Stark.  N.  P.  35),  where  "the  indictment 
charged  the  defendant  with  having  published  a  libel  of  and 
concerning  certain  magistrates,  with  intent  to  dafame  those 
magistrates,  and  also  with  a  malicious  intent  to  bring  the 
administration  of  justice  into  contempt.  Bay  ley,  J.,  in- 
formed the  jury  that  if  they  were  of  opinion  that  the  defen- 
dant had  published  the  libel  with  either  of  those  intentions 
they  ought  to  find  the  prisoner  guilty." 

In  this  case  the  only  reasonable  ground  of  the  decision 
can  be  that  the  offence  charged  was  publication  of  the  libel, 
the  quality  of  the  intent  being  immaterial.  If  this  explana- 
tion is  not  the  proper  one,  the  indictment  was  bad  for 
duplicity. 

R.  V.  Dawson  (3  Stark.  N.  P.  02),  where  "  the  indict- 
ment charged  the  prisoner  with  having  assaulted  a  female 
child  with  intent  to  abuse  and  carnally  to  know  her. 

"  The  jury  found  that  the  prisoner  assaulted  the  child, 
with  intent  to  abuse  her,  but  negatived  the  intention  charged 
carnally  to  know  her. 

"  Holroyd,  J.,  held,  that  the  averment  of  intention  was 
divisible,  and  the  prisoner  received  sentence  of  imprisonment 
for  twelve  months." 

With  respect  to  the  learned  judge  in  this  case,  the  ratio 
decidendi  declared  by  him  is  not  sufficient.  If  the  quality 
of  the  intent  was  not  immaterial,  the  indictment  was  bad 
for  duplicity.  It  is,  however,  clear  that  the  offence  charged 
was  assault  with  crinnnal  intent  of  some  kind  or  other. 

See  also  E.  v.  Sutton,  4  M.  &  S.  532;  R.  v.  Etlins,  R.  & 
K.  188;  R.  V.  Shaw,  1  Leach,  39,  the  value  of  which  as 
authorities  is  minimised  by  14  &  15  Vict.  c.  100,  ss,  1,  24. 
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Two  or  more        RuLE  142. — If  two  or  iiiore  felonie.s  are  charged 


distinct 


not  be 
charged  in 
same  indict- 
ment, ticc. 


felonies  must  ^^^  different  counts  of  the  same  indictment,  the 
Court  will,  subject  to  the  following*  exceptions, 
})ut  the  prosecutor  to  his  election  as  to  which  he 
will  proceed  upon. 

Castro  V.  R.,  5  Q.  B.  D.  501;  li.  v.  ElVuAt,  72  J.  P.  285; 
Steph.  Dig.  Cr.  Proc.  155. 

This  rule  does  not  prevent  many  felonies  founded  on  the 
same  facts  being*  charged  in  different  counts,  or,  in  other 
words,  the  same  felony  being  charged  in  different  ways  in 
different  counts. 

In  R.  V.  Strange  (8  C.  &  P.  172),  it  was  held  that,  under 
the  statute  7  Will.  4  &  1  Vict.  c.  85,  ss.  2  and  4,  the  otfences 
of  stabbing  and  cutting  with  (1)  intent  to  murder,  (2)  in- 
tent to  maim  and  disable,  (3)  intent  to  do  grievous  bodily 
harm,  may  all  be  included  and  charged  in  three  separate 
counts  in  one  indictment,  although  the  judgment  differs, 
being  capital  on  the  first  count,  and  not  on  the  otliers,  and 
in  such  a  case  tlie  prosecutor  cannot  be  compelled  to  elect 
on  what  charge  ho  will  proceed  (R.  v.  Egcjirigton,  2  B.  &  P. 
oOS).  See  also  Campbell  v.  R.,  11  Q.  B.  812,  and  R.  v. 
Robert  Jones,  8  C.  &  P.  776. 

For  Form,  see  App.  I. 


Larceny. 

Embezzle- 
ment. 


Exceptions. 

(1.)  In  indictments  for  larceny  or  embezzle- 
ment by  clerks,  servants  or  persons  in 
the  public  service  under  sects.  67,  68, 
69,  70  of  the  Larceny  Act,  1861,  any 
number  of  distinct  acts  of  embezzlement 
or  fraudulent  application  or  disposition, 
not  exceeding  three,  which  have  been 
committed  against  the  same  employer 
within  six  months  from  the  first  to  the 
last  of  such  acts,  may  be  charged  in 
different  counts  of  the  same  indict- 
ment (a). 

(a)  "...  It  sliall  be  lawful  to  charge  in  the  indictment, 
unci  proceed  against  the  offender  for  any  number  of  distinct 
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acts  of  embezzlement,  or  of  fraudulent  application,  or  dispo- 
sition not  exceeding  three,  which  may  have  been  committed 
by  him  against  her  Majesty  or  against  the  same  master  or 
employer,  within  the  space  of  six  months  from  the  first  to 
the  last  of  such  acts  .  .  ."  (24  &  25  Vict.  c.  98,  s.  71). 

It  is  stated  in  Steph.  Dig.  Or.  Pros,  that  the  three  of- 
fences of  embezzlement,  and  also  of  larceny  (s3e  infra  (2V), 
may  be  charged  in  one  count;  but  this  is  certainly  wrong- 
in  the  case  of  larceny,  and  it  is  not  the  practice  to  do  so  in 
embezzlement  (R.  y.  Purchase,  C.  &  Mar.  617). 

(2.)  In  indictments  for  larceny  three  larcenies  Larceny. 
committed  within  six  months  against  the 
same  person  may  be  charged  in  several 
comits  of  one  indictment  (b). 

(3.)  In  any  indictment  containing  a  charge  of  Receiving, 
feloniously  stealing  any  property,  it  is 
lawful  to  add  a  count  or  counts  for  felo- 
niously receiving  the  same  (1)  or  any 
part  or  parts  thereof,  knowing  the  same 
to  have  been  stolen  ;  and  in  any  indict- 
ment for  feloniously  receiving  (2)  any 
property  knowing  it  to  have  been  stolen, 
a  count  may  be  added  for  feloniously 
stealing  the  same(c). 

(4.)  In  an  indictment  under  the  Explosive  Explosive 
Substances  Act,  1888,  '^  the  same  crimi-  AetfST 
nal  act  may  be  charged  in  different 
counts  as  constituting  different  crimes 
under  this  Act,  and  upon  the  trial  of  any 
such  indictment  the  prosecutor  shall  not 
be  put  to  his  election  as  to  the  count  on 
which  he  must  proceed  ^^  (d). 

(5.)  In  indictments  for  forgery,  it  is  usual  to  Forgery. 
insert  a  count  charging  the  ^'  uttering" 
of  the  instrument  alleged  to  have  been 
forged  (e). 
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Felony. 

Misde- 
meanour. 


(b)  It  shall  be  lawful  to  insert  several  counts  in  the  same 
indictment  against  the  same  person  for  any  number  of  dis- 
tinct acts  of  stealing,  not  exceeding  three,  wliicli  may  have 
been  committed  by  him  against  the  same  person  within  the 
space  of  six  months  from  the  first  to  the  last  of  such  acts, 
and  to  proceed  thereon  for  all  or  any  of  them  (24  &  25 
Vict.  c.  9G,  s.  5). 

(c)  *'  In  any  indictment  containing  a  charge  of  feloniously 
stealing  any  property  it  shall  be  lawful  to  add  a  count  or 
several  counts  for  feloniously  receiving  the  same  or  any 
part  or  parts  thereof,  knowing  the  same  to  have  been  stolen, 
and  in  any  indictment  for  feloniously  receiving  any  pro- 
perty knowing  it  to  have  been  stolen  it  shall  be  lawful  (o 
add  a  count  for  feloniously  stealing  the  same;  and  where 
any  such  indictment  shall  have  been  preferred  and  found 
against  any  person,  the  prosecutor  shall  not  bo  put  to  his 
election,  but  it  shall  be  lawful  for  the  jury  who  shall  try 
the  same  to  find  a  verdict  of  guilty,  either  of  stealing  the 
property,  or  of  receiving  the  same  or  any  part  or  parts 
thereof  knowing  the  same  to  have  been  stolen;  and  if  such 
indictment  shall  have  been  preferred  and  found  against  two 
or  more  persons  it  shall  be  lawful  for  the  jury  who  shall 
try  the  same  to  find  all  or  any  of  the  said  persons  guilty 
either  of  stealing  the  property  or  of  receiving  the  same, 
or  any  part  or  parts  thereof  knowing  the  same  to  have  been 
stolen,  or  to  find  one  o:*  moro  of  the  said  persons  guilty 
of  .stealing  the  property,  and  the  other  or  others  of  tliem 
guilty  of  receiving  the  same  or  any  part  or  parts  thereof 
knowing  the  same  to  have  been  stolen  "  (24  &  2o  Vict, 
c.  96,  8.  92). 

R.  V.  Ward,  2  F.  &  F.  19  (2);    R.  v.  ^Smifh,  L.  11.    1 
C.  C.  K.  266;    R.  v.  Payne,  (1906)  1  K.  B.  97. 

(d)  46  &  47  Vict.  c.  3,  s.  7. 

(e)  This  is  due  to  custom,  and  perhaps  also  to  the  common 
law  notion  of  forgery. 

Rule  143. —  X  count  for  felony  must  not  be 
joined  with  one  for  misdemeanour. 

In  R.  V.  Ferguson  (Dears.  0.  C.  427),  the  accused  was 
indicted  in  one  count  for  feloniously  assaulting  the  prose- 
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cutor  with  intent  to  steal  his  money;  and  in  the  second, 
for  the  misdemeanour  of  attempting  to  steal  the  same.  The 
accused  having  been  found  guilty  on  the  first  count,  a 
motion  in  arrest  of  judgment  on  the  ground  of  misjoinder 
was  disallowed.  Aliter,  if  the  verdict  had  been  general: 
Stark.  Cr.  P.  43;  see  aho  R.  v.  Jones,  S  C.  &T.  77G.  Now, 
an  attempt  may  always  be  found,  although  not  charged: 
14  &  15  Viet.  c.  100,  s.  9. 

This  rule  does  not  prevent  a  person  being  charged  in 
an  indictment  in  one  count  thereof  with  being  a  principal 
felon  and  an  accessory  after  the  fact  to  such  felony.  See 
supra,  Eule  141;  and  R.  v.  Blackso?i,  8  C.  &  P.  43;  R.  v. 
Tuffin,  19  T.  L.  Rep.  640. 

Rule    144. — Any   number    of    misdemeanours  Joinder 
may  be  charged  in  different  comits  of  the  same  meanours. 
indictment,  but  if  in  the  opinion  of  the  Court  it 
would    be   unfair  to  the  accused  to  put   him   to 
answer  them  all,  the  Court  will  put  the  prosecutor 
to  elect  the  count  or  counts  he  will  proceed  upon. 

Castro  V.  R.,  6  App.  Cas.  245. 

According  to  Hawkins,  J.,  in  R.  v.  King  ((1897)  1  Q.  B. 
21 G),  in  a  case  of  joinder  of  numerous  misdemeanours,  "it 
would  not  be  unreasonable  for  the  defendant  to  make  an 
application  that  each  count,  or  each  set  of  counts,  should 
be  taken  separately." 

At  the  Central  Criminal  Court,  in  1902,  in  a  case  in  which 
the  writer  was  engaged  for  the  defence,  tlie  Itocordor  (Sir 
Forrest  Fulton),  on  an  application  being  made  to  him  to 
compel  the  prosecution  to  elect  which  two  counts  of  an  in- 
dictment containing  five  counts  it  w^ouli  proceed  upon, 
stated  that  he  would  defer  his  decision  until  after  he  had 
heard  some  of  the  evidence  of  the  Crowm,  at  the  same  time 
intimating  that  it  was  unfair  to  the  accused  to  charge 
totally  unconnected  misdemeanours  in  the  same  indictment. 
Subsequently  the  prosecution,  at  the  direction  of  the  Re- 
corder, and  before  any  evidence  was  called,  submitted  to 
a  verdict  of  not  guilty. 

In  R.  V.  Stoddart  (73  J.  P.  348),  it  Avas  lield  that  if  no 
objection  is  taken  to  an  indictment  on  the  ground  of  ex- 
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cossive  joinder  of  misdomoanours  at  the  trial,  no  appeal 
^vill  lie  in  respect  thereof. 

Previous  Conviction. 

Previous  con-  RuLE  14o. — A  previoLis  coiiviction  may  bo 
may"be^^^^°  cliarged  on  an  indictment,  when  the  substantive 
charged.         offenco  charged  is — 

(1.)  Felony  not  punishable  with  death,  and  the 
previous  conviction  is  for  felony. 

7&8Geo.  4,  c.  28,  s.  11. 

(2.)  An  offence  under  the  Larceny  Act,  1861, 
and  tlie  previous  conviction  is  for  an 
offence  under  that  Act. 

24  &  25  Vict.  c.  96  (as  amended  by  59  &  60  VicL  c.  52, 
s.  1;    and  1  Edw.  7,  e.  10,  s.  1),  ss.  7,  8,  9. 

(3.)  An  offence  under  the  Coinage  Offences 
Act,  1861,  and  the  previous  conviction  is 
for  an  offence  under  that  Act,  or  under  a 
former  Act  relating  to  the  coinage. 

24  S:  25  Vict.  'c.  99,  s.  12. 

(4.)  An  offence  under  the  Prevention  of  Crimes 
Act,  1879. 

34&35  Vict.  e.  112,  s.  7. 

(5.)  An  offence  under  sect.  2  of  the  Inebriates 
Act,  1898. 

61  &62  Vict.  c.  60,  s.  2(1). 


Habitual 
drunkard 
or  criminal. 


Charge  of  being  Habitual  Drunkard  or  Criminal. 

Rule  146. — An  indictment  which  charges  a 
substantive  offence  may  also  charge  that  the 
accused  is  a  habitual  drunkard  (1),  or  a  habitual 
criminal  (2). 


I 


COPY  OF  INDICTMENT — rARTICULARS,  ETC.  14-3 


(1)  61  &G2  Vict.  c.  GO,  s.  1. 

(2)  8  Edw.  7. 

See  n.  V.  Smith,  79  L.  J.  K.  B.  1. 

Joinder  of  Accused. 

EuLE    147. — Two    or   more    accused    may    be  Joinder  of 
joined  in  the  same  indictment  if,  in  fact,  they  ^^^"^^  ' 
have  jointly  committed  an  offence. 

Ill  Young  v.  R.  (3  T.  K.  98),  it  was  held  that  an  indict- 
ment charging  four  persons  Avith  having  obtained  money 
by  false  pretences  was  good,  the  false  pretences  having  been 
conveyed  by  words  spoken  by  one  defendant  in  the  pre- 
sence of  the  others,  who  were  acting  in  concert  together. 

But  in  R.  V.  Phillips  (2  Stra.  921),  it  was  held  that 
six  persons  could  not  be  jointly  indicted  for  perjury,  it 
being  "  a  separate  act  in  each,"  "  and  (Trin.  6  Anne,  Regina 
V.  Hodson  et  al.)  two  were  indicted  for  being  scolds,  and 
compared  to  barratry,  and  held  not  to  lie.  The  judgment 
was  arrested." 

In  R.  V.  Warren  and  others,  71  J.  P.  566,  the  head  note 
is:  "If  several  people  are  engaged  in  any  unlawful  com- 
bination and  conspiracy,  they  can  be  charged  in  one  in- 
dictment with  a  count  for  the  conspiracy,  amd  in  other  counts 
Mith  separate  acts  which  are  connected  with  the  general 
conspiracy  as  separate  misdemeanours  against  all  or  against 
any  of  them.  Further  than  that  it  is  not  right  to  go.  And 
it  is  a  misuse  of  the  process  of  the  Court  to  charge  in  the 
same  indictment  one,  two,  or  more  people  with  one  crime, 
and  other  people  with  another  crime,  even  when  one  of  the 
parties  to  the  first  crime  is  also  charged  with  being  a  party 
to  the  second  crime.  Accordingly,  in  such  a  case,  the  Court 
will  put  the  prosecution  to  their  election  on  which  count 
they  will  proceed,  and  will  either  sever  the  indictment  or 
quash  one  of  the  counts." 

See  R.  V.  Ferryman,  42  L.  J.  (Kewsp.)  68,3;  2  Halo, 
173,  174;  2  Hawk.  c.  25,  s.  89;  and  R.  v.  Manners,  7 
C.  &  P.  801. 


accessory 


Rule  148. — Principals  in  the  first  and  second  Principal  and 
degree,  and  accessories  before  and  after  the  fact, 
may  be  joined  in  the  same  indictment. 
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Separate 
receivers. 


24  &  25  Vict.  c.  94,  ss.  2  aud  3;    2  Hale,  173. 

See  R.  V.  Gray,  7  C.  &  P.  174,  where  two  persons  were 
charged  each  as  principal  in  the  first  degree,  and  as  prin- 
cipal in  the  second  degree. 

R.  V.  Blackson,  8  C.  &  P.  43,  where  a  person  was  charged 
in  the  same  indictment  as  an  accessory  before  the  fact,  and 
as  an  accessory  after  the  fact,  to  the  same  felony. 

Rule  149. — Separate  receivers  of  stolen  o()ods, 
or  any  part  or  parts  thereof,  may  be  joined  in  the 
same  indictment. 

24  &  2.3  Vict.  c.  9G. 

Sect.  93.  "  Whenever  any  property  whatsoever  shall  have 
been  stolen,  taken,  extorted,  obtainerl.  embezzled,  or  other- 
wise disposed  of  in  such  a  manner  as  to  amount  to  a  felony, 
either  at  conunon  law  or  by  virtue  of  this  Act,  any  number 
of  receivers  at  different  times  of  such  property,  or  of  any 
part  or  parts  thereof,  may  be  charged  with  substantive 
felonies  in  the  same  indictment,  and  may  be  tried  together, 
notwithstanding  tliat  the  principal  feh)n  shall  not  be  in- 
cluded in  tlie  same  indictment,  or  shall  not  be  in  custody 
or  amenable  to  justice." 


Process  to  Compel  Attendance. 


Prncess  to 

compel 

attendance. 


61  &  62  Vict. 
0.  41. 


Rule  150. — If  an  indictment  has  been  pre- 
sented against  anycme,  and  such  person  is  not 
present  in  Court  to  take  his  trial  thereon  or  in 
the  custody  of  the  gaoler  of  the  Court,  process  to 
compel  liis  attendance  may  be  granted. 

If  the  person  is  in  Court  or  in  the  local  prison  awaiting 
his  trial  for  such  offence,  thera  is  no  difficulty  in  practice; 
in  the  latter  case  he  is  brought  up  by  the  gaoler  as  a  matter 
of  course,  or  on  a  verbal  direotion  by  the  judge. 

( 1 . )  If  such  person  is  in  the  custody  of  another 
Court,  a  writ  of  habeas  corpus  [I)  may 
be  applied  for,  or  an  application  made 
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to  the  Secretary  of  State  for  an  order 
for  him  to  be  produced  (2). 

(1)  43  Geo.  3,  c.  140;    C.  0.  R.  216—230. 

(2)  61  &  62  Vict.  c.  41,  s.  11. 

"  A  Secretary  of  S'ate,  on  proof  to  his  satisfaction  that 
the  presence  of  any  prisoner  at  any  place  is  re:][uired  in  the 
interest  of  justice,  or  for  the  purpose  of  any  public  inquiry, 
may,  by  writing  under  his  hand,  order  that  the  prisoner  be 

taken  to  that  place For  the  purposes  of  this  section 

the  expression  '  prisoner  '  shall  include  any  person  lawfully 
confined  under  any  sentence,  or  under  commitment  for  trial 
or  otherwise,  and  the  expression  '  prison '  shall  include  any 
place  in  which  any  such  prisoner  is  lawfully  confined." 

(2.)  If  such  person,  being  under  recognizance  30&3iVict. 
to  appear,  is  in  the  prison  beh)nging  to  °'  ^^' 
the  jurisdiction  of  the  Court  in  respect 
of  another  offence,  an  application  may 
be  niade  to  the  judge  of  the  Court  in 
wliich  the  indictment  has  been  found  for 
an  order  in  writing  to  direct  the  governor 
of  the  prison  to  produce  him. 

30&31  Vict.  c.  35,  s.  10. 

"  Where  recognizances  shall  have  been  entered  into  for  the 
appearance  of  any  person  to  take  his  trial  for  any  offence 
at  any  Court  of  criminal  jurisdiction,  and  a  bill  of  indictment 
shall  be  found  against  him,  and  such  person  shall  be  then 
in  the  prison  belonging  to  the  jurisdiction  of  such  Court, 
under  warrant  of  commitment,  or  under  sentence  for  some 
other  offence,  it  shall  be  lawful  for  the  Court,  by  order  in 
writing,  to  direct  the  governor  of  the  said  prison  to  bring 
up  the  body  of  .such  person  in  order  that  he  may  be  arraigned 
upon  such  indictment  without  writ  of  habeas  corpus,  and 
the  said  governor  shall  thereupon  obey  such  order." 

Where  no  recognizance  has  been  entered  into,  proceedings 
must  be  taken  under  (1),  supra. 

B.R.  J, 


146 


Removed 
lunatic. 


INDICTMENT  AND  INFORMATION. 

(3.)  If  such  person,  after  committal  for  trial  and 
before  trial,  has  been  removed  by  a 
warrant  from  the  Secretary  of  State  to  a 
lunatic  asylum,  an  application  may  be 
made  to  the  judge  of  the  Court  in  which 
the  indictment  has  been  found  for  a  writ 
of  habeas  corpus. 

R.  V.  Peacock  (12  Cox,  21),  per  Brett,  J.  This  decision 
was  given  when  27  &  28  Vict.  c.  29  was  in  force,  but  it 
has  now  been  repealed  by  47  &  48  Vict.  c.  64,  and  it  is 
doubtful  if  such  an  application  may  be  made.  See  Law 
Journal,  March  6,  1889. 


Bench 
warrant. 


(4.)  If  such  person  is  at  large,  an  application 
may  be  made  to  the  Court  for  a  bench 
warrant  for  his  arrest. 


Whenever  immediate  arrest  is  necessary,  or  it  is  shown 
to  the  Court  that  the  accused  is  about  to  leave  the  country, 
any  Court  before  which  an  indictment  has  been  found  will 
issue  a  Bench  warrant  for  his  arrest. 

In  the  Central  Criminal  Court,  by  a  General  Rule,  Jan., 
1847,  reported  C.  &  M.  254,  no  Bench  warrant  is  granted 
unless  the  prosecutor  enters  into  a  recognizance  to  prose- 
cute the  case  with  effect  against  the  accused.  This,  however, 
would  not  apply  to  the  Public  Prosecutor. 

As  to  whether  the  Central  Criminal  Court  is  a  ''  continu- 
ing "  Court,  i.e.,  whether  the  Bench  warrant  lasts  until  it 
is  executed,  or  is  valid  only  during  the  session  of  the  Court 
when  it  was  granted,  see  R.  v.  Ninhols,  6i  J.  P.  217;  and 
Arch.  Cr.  PI.  23rd  ed.  p.  108. 

It  is  thought  that  the  Court  is  "  continuing,"  but  con- 
sidering that  a  Bench  warrant  is  only  granted  for  immediate 
arrest,  the  point  is  scarcely  important. 

As  to  (1)  estreat  of  recognizances  on  failure  to  appear, 
see  supra,  p.  106;    R.  v.  Sangiovanni,  68  J.  P.  54. 

(2)  Execution  of  warrants  against  fugitives  abroad,  44 
&  45  Vict.  c.  69. 
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(5.)  If  such  person  is  at  large,  an  application  ii&i2Vict. 
may  be  made  to  a  justice  of  the  peace 
for  a  warrant  for  his  arrest. 

This  is  provided  for  by  the  Indictable  Offences  Act,  1848 
(11  &  12  Vict.  c.  42,  s.  3),  which  it  is  unnecessary  to  set  out. 

Process  would  scarcely  be  applied  for  under  the  above 
statute,  unless  the  accused  had  fled  from  the  United 
Kingdom. 

As  to  hacking  warrants,  see  id.  ss.   11,  12,  13,  14. 

See  also  as  to  English  warrants  being  executed  in  Ireland 
after  endorsement  by  the  inspector-general  or  a  deputy  or 
assistant  inspector  to  the  Irish  constabulary,  14  &  15  Vict, 
c.  93,  s.  29;    30  &  31  Vict.  c.  19,  s.  1. 

Rule  151.— In  the  King's  Bench  Division  o^  J^J^^'^f  *° 
the  High  Court  of  Justice  process  to  compel  the  atteudancein 
appearance  of  a  person  against  whom  an  indict-  ^•^^^^ 
ment  has  been  found  is  by  a  writ  of — 

(a)  Venire  facias  and   distringas^  which  is  the 

only  process  against  a  corporate  body 
or  inhabitants  indicted  as  a  body 
(C.  O.  R.  87). 

(b)  By  bench  warrant  to  arrest  the  defendant 

or  hold  him  to  bail,  obtained  upon  appli- 
cation to  a  judofe  in  chambers  (C.  0.  R. 
82,  74,  75,  76,  77,  78,  80). 

(c)  By  a  writ  of  venire  facias  when  it  is  deemed 

undesirable  to  proceed  by  warrant,  and 
the  defendant  is  not  under  any  recogni- 
zance to  appear  (C.  0.  R.  83). 

This  writ  is  followed  by  writ  of  attach- 
ment or  writ  of  distringas  (C.  O.  R.  d>^). 

In  addition  to  the  foregoing,  it  is  stated  in  Com.  Dig. 
Process,  A.  1,  p.  119,  that  "  When  the  King  grants  an  autho- 
rity of  Oyer  and  Terminer,  the  power  to  issue  process  is  inci- 
dent; for  there  cannot  be  Oyer  if  the  party  does  not  appear 
gratis,  or  be    brought    by,   process";    and  the    Courts  of 

l3 
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Quarter  Sessions  have  a  similar  power  (5  Edw.  3,  c.  11). 
But  as  the  rules  given  above  provide  for  almost  every  con- 
ceivable case,  a  historical  disquisition  on  the  subject  would 
be  unavailing. 

The  processes  above  set  out  would  be  available  in  the  case 
of  a  person  who  had  been  convicted  on  one  of  two  or  more 
indictments,  the  other  or  others  remaining  on  the  files  of  the 
Court  undisposed  of.  It  is  seldom  that  they  would  be  re- 
sorted to,  as  bringing  back  a  person  in  such  circumstances 
would  in  general  almost  certainly  mean  only  the  infliction 
of  a  nominal  sentence. 

The  writer  remembers  the  late  Stephen,  J . ,  refusing  to  try 
a  prisoner  (whom  he  had  just  sentenced  to  ten  years'  penal 
servitude)  on  an  indictment  for  an  offence  similar  to  that 
on  which  the  prisoner  had  been  tried.  It  is  questionable 
whether  this  was  strictly  proper,  but  the  learned  judge  un- 
doubtedly meant  to  signify  that  he  had  taken  the  other 
charge  into  consideration  when  apportioning  the  sentence. 
It  might,  however,  well  be,  in  special  circumstances,  that  a 
prisoner  brought  back  for  trial  would  be  substantially 
punished,  but  the  ceise  would  need  to  be  very  exceptional. 

Outlawry.  RuLE  152. — If  an  accused  does  not  surrender 

to  the  process  of  a  criminal  Court  on  indictment 
or  information  he  may  be  outlawed. 

Outlawry  is  now  of  no  practical  importance,  but  it  is  ex- 
plained fully  in  Sh.  &  M.  Pr.  C.  O.  2nd  ed.  277. 
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CHAPTER  YI. 

THE   trial:    arraignment — PREVIOUS    CONVICTION — 
CHARGE     OF     BEING    A     HABITUAL     DRUNKARD — 

CHARGE      OF     BEING      A      HABIIUAL      CRIMINAL 

DEMURRER MOTION      TO      QUASH — MOTION       TO 

QUASH  SUBPOENA. 

Arraignment. 

Rule  153. — The  first  step  in  the  trial  of  an  accused  Arraign- 
(1)  is  the  arraignment.  Arraignment  denotes  the 
calling  the  accused  to  the  bar  of  the  Court,  stating 
to  him  the  substance  of  the  indictment,  or,  if  he 
SO  wishes,  reading  it  in  its  entirety  (2),  and  asking 
him  to  plead  guilty  or  not  guilty  to  it  (3). 


ment. 


A  person  may  be  arraigned  and  tried  on  an  indictment 
although  a  coroner's  jury  has  absolved  him  of  taking  any 
part  in  the  commission  of  the  offence  charged.  This  is  a 
rule  that  is  invariably  followed  although  there  is  one  judi- 
cial decision  against  it  (R.  v.  Hutchinson,  9  Cox,  555;  but 
see  R.  V.  Cole,  2  Leach,  1095,  where  an  accused  was  tried 
on  an  inquisition  for  murder,  after  a  bill  of  indictment 
for  the  same  offence  had  been  ignored). 

(1)  The  term  "  accused  "  is  used  throughout,  as  "  pri- 
soner "  strictly  only  applies  to  one  charged  with  felony, 
and  "  defendant  "  to  one  accused  of  misdemeanour. 

(2)  See  37  Edw.  3,  c.  15  (Rep.);  2  Hawk.  c.  28,  s.  3; 
4  Bla.  Com.  323. 

(3)  Hale  derives  the  term  "arraignment"  from  ad  rati- 
onem  ponere,  that  is,  to  call  to  account. 

He  also  says,  "  The  prisoner,  though  under  an  indict- 
ment of  the  highest  crime,  must  be  brought  to  the  bar 
without  irons  and  all  manner  of  shackles  or  bonds,  unless 
there  be  a  danger  of  escape,  and  then  they  may  be  brought 
with  irons  "  (2  Hale,  p.  219;  see  also  2  Hawk.  o.  iS^  And 
this  is  the  law  at  the  present  time. 
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In  1899,  £ct  the  Hampshire  Assizes,  Wright,  J.,  presiding, 
a  violent  prisoner  was  arraigned  and  tried  in  irons. 

If  an  accused,  who  is  on  bail,  does  not  surrender  to  take 
his  trial,  he  is  called  upon  by  a  Court  official  to  do  so  thrice 
within  and  thrice  without  the  Court.  If  he  does  not  then 
surrender  his  bail  is  called  upon  in  like  manner  to  produce 
him.  On  his  failure  to  do  so  the  judge  may  order  the  re- 
cognizances to  be  estreated  (supra,  p.  106),  and  take  steps 
to  have  the  accused  arrested  (see  Rules  150,  151,  supra). 

Mr.  Henry  A.  Read  writes:  "  There  is,  no  doubt,  some 
ancient  reason  for  calling  upon  the  defendant  three  times 
in  this  manner  ....  and  there  is  statutory  authority  fo  • 
doing  the  same  thing  before  fining  a  juror  who  is  sum- 
moned and  does  not  attend  (6  Geo.  4,  c.  50,  s.  38)." 

Arraignment        RuLE  154. — All  of  two  or  iiiore  accused  charged 
i^ndicted^        in  the  Same  indictment  should,  in  general,  be  in- 
cluded in  the  same  arraignment. 

This  is  nothing  more  than  a  rule  of  convenience,  and 
where  circumstances  rendered  it  desirable  could  be  departed 
from. 

Arraignment        RuLE  155. — An  accuscd  charged  on  indictment 
on  indictment  and  on  an  inquisition  with  one  offence  should  be 

and  mquisi-  •1,1  1  •  11 

tion.  arraigned  at  the  same  time  upon  both. 

1  East,  P.  C.  371. 

"  If  there  be  an  indictment  for  murder  and  the  coroner's 
inquisition  against  the  same  person  at  the  same  sessions 
of  gaol  delivery  for  the  same  ojQEence,  the  practice  is  to 
arraign  and  try  the  prisoner  upon  both." 

This  was  written  in  1803.  The  practice  now  is  not  to  try 
upon  both  together,  but,  if  necessary,  try  first  on  one  and 
then  on  the  other. 

If,  however,  there  is  an  acquittal  on  the  merits  on  the 
.  first  trial,  a  formal  verdict  of  not  guilty  is  taken  on  the 
indictment  or  inquisition  remaining,  otherwise  the  accused 
would  plead  autrefois  acquit  thereto. 
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Rule  156. — If  two  or  more  accused  are  joined  Separate  trial 
in  the  same  indictment,  an  application  may  be  j*oiut[y°°^ 
made  upon  arraignment,  or  at  any  time  before  arraigned. 
the  actual  trial,  and  after  indictment  found,  that 
they  shall  be  tried  separately. 

An  application  for  the  separate  trial  of  an  accused  should 
be  made  after  plea  pleaded,  but  it  may  be  made  at  any  time 
after  indictment  found.  Such  an  application  may  be  based 
upon  the  inconvenience  or  hardship  of  a  joint  trial  to  one 
of  the  jointly  indicted. 

See  jR.  V.  Dibbs,  Times  Newspaper,  October  31,  1908, 
where  Lord  Al  vers  tone,  C.  J.,  said  that  where  two  persons 
were  indicted  jointly,  and  the  evidence  of  confession  of  one 
of  them  was  admissible  as  evidence  against  him,  and  not 
against  the  other  person,  and  such  evidence  was  to  be 
adduced,  it  was  desirable  to  try  such  other  person  sepa- 
rately so  that  the  jury  might  not  be  influenced  against 
him  by  the  confession  of  the  other  accused. 

Hitherto,  it  has  been  left  to  the  judge  at  the  trial  to 
protect  the  a-ccused,  and  it  is  doubtful  whether,  in  every 
case  of  "  confession  "  and  the  trial  of  persons  jointly  in- 
dicted, it  would  be  practicable  to  carry  out  Lord  Alver- 
stone's  dictum. 

See  also,  in  support  of  the  rule,  R.  v.  Ahearne,  2  Ir. 
Com.  Law  Rep.  381;    6  Cox,  7;    Kelynge  (J.),  8,  9. 


Rule  157. — If  a  previous  conviction  is  charered  Arraignment 

,.  ^  1  ^,        ona  previous 

m  an  indictment,  the  accused  must  not  be  conviction, 
arraigned  thereon  until  he  has  been  convicted  of 
the  substantive  offence  charged  therein  (1),  unless 
the  indictment  is  in  respect  of  an  offence  under 
sect.  7  of  the  Prevention  of  Crimes  Act,  1871  (2), 
or  under  sect.  2  (1 )  of  the  Inebriates  Act,  1898  (3). 

(1)  By  7  &  8  Geo.  4,  c.  28,  s.  11,  a  heavier  punishment 
was  authorized  in  the  case  of  a  person  convicted  of  felony 
who  had  been  previously  convicted  of  felony. 

By  6  &  7  Will.  4,  c.   Ill,  a  jjrevious  conviction  charged 
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under  the  foregoing  Act  was  not  to  be  given  in  charge  or 
read  to  the  jury  until  after  the  finding  for  the  subsequent 
felony  (except  where  evidence  of  good  character  was  given). 

By  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  9G),  s.  116,  it 
was  enacted  ..."  proceedings  upon  any  indictment  for  com- 
mitting any  offence  after  a  previous  conviction  or  con- 
victions shall  be  as  follows;  (that  is  to  say),  the  offender 
shall,  in  the  first  instance,  be  arraigned  upon  so  much  only 
of  the  indictment  as  charges  the  subsequent  offence,  and 
if  he  plead  not  guilty,  or  if  the  Court  order  a  plea  of  not 
guilty  to  be  entered  on  his  behalf,  the  jury  shall  bo  charged 
in  the  first  instance,  to  inquire  concerning  such  subsequent 
offence  only;  and  if  they  find  him  guilty,  or  if  on  arraign- 
ment he  plead  guilty,  he  shall  then,  and  not  before,  be 
asked  whether  he  had  been  previously  convicted  as  alleged 
in  the  indictment,  and  if  he  answer  that  he  had  been  so 
previously  convicted  the  Court  may  proceed  to  sentence  him 
accordingly,  but  if  he  deny  that  he  had  been  so  previously 
convicted,  or  stand  mute  of  malice,  or  will  not  answer 
directly  to  such  question,  the  jury  shall  then  be  charged  to 
inquire  concerning  such  previous  conviction  or  convictions, 
and  in  such  case  it  shall  not  be  necessary  to  swear  the  jury 
again,  but  the  oath  already  taken  by  them  shall  for  all  pur- 
poses be  deemed  to  extend  to  such  last-mentioned  inquiry; 
provided,  that  if  upon  the  trial  of  any  person  for  any  such 
subsequent  ohence  such  person  shall  give  evidence  of  his 
good  character,  it  shall  be  lawful  for  the  prosecutor,  in 
answer  thereto,  to  give  evidence  of  the  conviction  of  such 
person  for  the  previous  offence  or  offences,  before  such  ver- 
dict of  guilty  shall  be  returned,  and  the  jury  shall  inquire 
concerning  such  previous  conviction  or  convictions  at  the 
same  time  that  they  inquire  concerning  such  subsequent  of- 
fence." 

An  identical  provision  was  contained  in  the  Coinage 
Offences  Act,  1861  (24  &  25  Vict.  c.  99),  s.  37;  and  it  was 
applied  to  the  Prevention  of  Crimes  Act,  1871  (34  &  35 
Vict.  c.  112),  s.  9  (but  see  infra,  as  to  sect.  7,  ibid.); 
and  by  the  decision  in  Faulkner  v.  R.,  (1905)  2  K.  B.  76, 
it  was  applied  to  all  offences,  whether  punishable  under  the 
aforementioned  Acts  or  not. 
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(2)  R.  V.  Tenfold,  (1902)  1  K.  B.  547,  where  it  was  held 
that  on  the  trial  of  an  indictment  under  sect.  7  of  the  Pre- 
vention of  Crimes  Act,  1871  (34  &  35  Vict.  c.  112),  for  being 
found  in  a  public  place  within  seven  years  immediately  after 
the  expiration  of  a  sentence  for  the  last  of  two  previous 
crimes,  under  such  circumstances  as  to  satisfy  the  Court 
that  the  accused  was  about  to  commit  an  offence  punishable 
on  indictment,  the  accused  should  be  arraigned  on  the  entire 
indictment,  and  that  evidence  of  the  previous  conviction 
was  admissible  before  the  jury  return  their  verdict  for  the 
purpose  of  proving  the  offence  with  which  the  accused  was 
charged. 

In  Faulkner  v.  JR.  {uhi  supra),  Kennedy,  J.,  said:  "To 
the  general  rule  laid  down  by  that  section  "  (sect.  116, 
supra),  "  that  no  mention  shall  be  made  of  the  previous 
conviction  until  after  conviction  of  the  subsequent  offence, 
there  is,  so  far  as  I  know,  only  one  exception,  namely,  where 
the  previous  conviction  is  a  necessary  ingredient  of  the 
offence,  as  is  the  case  with  the  offences  created  under  sect.  7 
of  the  Prevention  of  Crimes  Act." 

There  is,  however,  another  exception  which  is  dealt  with 
hereunder. 

(3)  Sect.  2  (1)  of  the  Inebriates  Act,  1898  (61  &  62  Vict, 
c.  60). 

This  case  also  comes  within  the  exception  mentioned  above 
by  Kennedy,  J.  In  framing  the  indictment  under  this 
section,  it  is  necessary  to  allege  the  three  previous  con- 
victions required  to  make  the  offence  indictable,  and  the 
prisoner  must  be  arraigned  and  tried  upon  the  whole  in- 
dictment. Sect.  116  of  the  Larceny  Act  does  not  apply, 
because  the  accused  has  committed  no  indictable  offence 
without  the  aid  of  the  previous  convictions,  which  are  a 
necessary  ingredient  in  the  offence  itself,  and  which 
alone  make  it  indictable.  See  R.  v.  Briggs,  (1909)  1  K.  B. 
381. 

Rule  158. — Where  on  an  indictment  an  accused  Arraign- 
is  charged  with  an  oft'ence  punishable  with  im-  y^feTi  ine- 
prisonment  or  penal  servitude,  and  also  with  being  tnates  Act, 
a  habitual  drunkard,  he  may  not  be  arraigned  on  vict.^c.  eo). 
the  charge  of  being  a  habitual  drunkard  until  he 
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has  been  tried  and  convicted  on  the  substantive 
charge. 

61  &  62  Vict.  c.  60,  s.  1  (2). 

E.g.,  an  indictineut  coutains  (,1)  a  charge  of  unlawfully 
wounding;    (2)  a  charge  of  being  a  habitual  drunkard. 

Accused  must  first  be  arraigned  on  (1)  charge,  and  when 
convicted  thereof,  may  be  arraigned  on  (2)  charge,  it  not 
being  necessary  to  swear  the  jury  again. 

It  should  be  noticed  that  the  procedure  as  to  arraignment 
on  sect.  1  and  sect.  2  of  this  Act  is  entirely  different  (see 
preceding  note). 

The  previous  conviction  on  an  iudictment  on  seL't.  2  being 
an  element  of  the  offence  charged,  whereas  in  the  case  of 
sect.  1,  it  is  merely  a  matter  of  aggravation. 


Arraign- 
ment. 
Prevention 
of  Crime 
Act,  1908 
(8  Edw.  7, 
c.  69), 
8.  10  (4). 


Presence  of 
accuaed  at 
trial. 


Rule  159. — Where  on  an  iudictment  an  accused 
is  charged  with  an  offence  punishable  with  penal 
servitude  and  also  with  being  a  habitual  criminal, 
he  may  not  be  arraigned  on  the  charge  of  being  a 
habitual  criminal  until  he  has  been  tried  and 
convicted  on  the  substantive  charge. 

The  words  of  sect.  10  (4)  of  the  Act  are:  "In  the  pro- 
ceedings on  the  indictment  the  offender  shall,  in  the  first 
instance,  be  arraigned  on  so  much  only  of  the  indictment 
as  charges  the  crime,  and  if  on  arraignment  he  pleads  guilty 
or  is  found  guilty  by  the  jury,  the  jury  shall,  unless  he 
pleads  guilty  to  being  a  habitual  criminal,  be  charged  to 
inquire  whether  he  is  a  habitual  criminal,  and  in  that 
case  it  shall  not  be  necessary  to  swear  the  jury  again." 

See  R.  V.  Turner,  (1910)  1  K.  B.  346;  26  T.  L.  K. 
112,  where  it  was  held  that  the  jury  may  be  sworn  on  the 
habitual  criminal  charge,  either  as  in  felony  or  as  in  mis- 
demeanour. 

Rule  160. — In  trials  for  felony  the  accused 
must  be  present  in  the  dock  during  the  whole  of 
the  proceedings,  except,  perhaps,  when  the  situa- 
tion would  be  prejudicial  to  the  health  of  the 
accused  (1),   or  where  the  circumstances  are  so 
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exceptional  that  the  Court  dispenses  with  the 
personal  attendance  of  the  accused  (2).  But 
where  the  offence  charged  is  less  than  felony  the 
accused  may,  by  leave  of  the  Court,  after  plea 
appear  by  attorney,  and  can  be  tried  in  his 
absence  (3). 

(1)  S.  V.  Tooke,  25  St.  Tr.  61. 

(2)  B.  V.  Haynes,  64  J.  P.  441. 

(3)  R.  V.  Douglas,  C.  &  Mar.  193;  R.  v.  Zulueta,  1  C. 
&  K.  215. 

This  rule  is  qualified  by  Sir  James  Stephen  (Dig.  L.  Cr. 
Proc.  194)  as  follows: — "  If  a  prisoner  so  misconducts  him- 
self as  to  make  it  impossible  to  try  him  with  decency,  the 
Court,  it  seems,  may  order  him  to  be  removed  and  proceed 
in  his  absence." 

In  R.  V.  Berry  (104  L.  T.  Journal,  110),  Wills,  J.,  ordered 
a  violent  and  noisy  prisoner,  charged  Mdth  burglary,  to  be 
removed,  and  tried  and  sentenced  him  in  his  absence.  See 
also  for  an  instance  of  removal  of  noisy  defendant  on  trial 
for  misdemeanour,  R.  v.  Browne,  70  J.  P.  472. 

Objections  to  Indictment. 

Special  Demurrer, 

Rule  161. — An  objection  in  respect  of  a  formal  Fuimai 
defect  (1)  apparent  on  the  face  of  the  indictment  (2)  °'^J*^''*^°'^- 
must  be  taken  before  plea  pleaded  (3 J  and  before 
the  jury  are  sworn  (4),  and  may  be  taken  either 
by  special  demurrer  or  by  motion  to  quash  (5) ; 
and  if  any  such  objection  is  taken  and  upheld,  the 
Court  may,  where  it  is  necessary  to  the  validity  of 
the  indictment  so  to  do  (6),  order  the  indictment 
to  be  amended  (7),  and  tlie  trial  will  proceed  as  if 
no  such  defect  had  appeared  (8). 

(1)  A  formal  defect  is  one  which  merely  affects  the  form 
of  the  indictment.  All  the  defects  enumerated  in  sect.  24 
of  14  &  15  Vict.  c.   100,  infra,  are  "formal." 
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(2)  Instances  of  a  formal  defect  which  is  not  apparent  on 
the  face  of  the  indictment  are  where  an  accused  is  wrongly 
described. 

An  objection  for  such  formal  defect  may  be  taken  at  any 
time  in  cases  of  treason,  felony  and  grave  misdemeanours 
by  motion  to  quash,  but  can  scarcely  ever  succeed. 

By  sect.  19,  7  Geo.  4,  c.  64,  it  is  enacted:  "And  for 
preventing  abuses  from  dilatory  pleas,  be  it  enacted,  that 
no  indictment  or  inforjnation  shall  be  abated  by  reason  of 
any  dilatory  plea  of  misnomer,  or  of  want  of  addition,  or 
of  wrong  addition  of  the  party  offering  such  plea,  if  the 
Court  shall  be  satisfied  by  aflBdavit  or  otherwise  of  the  truth 
of  such  plea;  but  in  such  case  the  Court  shall  forthwith 
cause  the  indictment  or  information  to  be  amended  accord- 
ing to  the  truth,  and  shall  call  upon  such  party  to  plead 
thereto,  and  shall  proceed  as  if  no  such  dilatory  plea  had 
been  pleaded." 

By  14  &  15  Vict.  c.  100,  s.  24,  "no  indictment  is  to  be 
held  insufficient  for  want  of  or  imperfection  in  the  addition 
of  any  defendant." 

By  sect.  1  of  that  Act  power  is  given  to  the  Court  to 
amend  in  the  case  of  misnomer  (see  infra,  Rule  262). 

(3)  Formal  objections  in  respect  of  defects  apparent  on 
the  face  of  the  indictment  were  formerly  known  as  "  special 
demurrers  "  or  "  demurrers  in  abatement,"  and  must  have 
been  taken  before  the  validity  of  the  indictment  was  re- 
cognised by  "plea." 

As  to  effect  of  special  demurrer  when  it  is  decided  against 
the  accused  on  an  indictment,  see  infra,  Rule  165. 

R.  y.  Odgers,  2  M.  &  Rob.  479;  R.  v.  Brown,  1  Den. 
291,  293,  n.  Now  any  such  objection  may  be  taken  by  motion 
to  quash,  and  the  Court  will  generally  refuse  to  entertain 
such  a  motion  in  the  case  of  a  formal  defect  unless  taken 
before  plea  pleaded  (Fost.  231;  R.  v.  Wright,  1  Den.  543; 
R.  V.  Heane,  4  B.  &  S.  947;  23  L.  J.  M.  C.  115;  and  infra. 
Rule  171). 

In  practice,  however,  the  objection  always  is  taken  before 
plea  pleaded. 
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(4)  14  &  15  Vict.  c.  100,  s.  25. 

(5)  Id. 

(^6)  lu  the   case  of  most  formal  objections,   there  is  no 
such  need  to  amend. 

By  sect.  24,  14  &  15  Vict.  c.  100,  it  is  enacted  :  14  &  15  Vict. 
"  No  indictment  for  any  offence  shall  be  held  insufficient  25  '  ^'''  ' 
for  want  of  the  averment  of  any  matter  unnecessary  to  be 
proved,  nor  for  the  omission  of  the  words  '  as  appears  by 
the  record,'  or  of  the  words  '  with  force  and  arms,'  or  of 
the  words  '  against  the  peace,'  nor  for  the  insertion  of  the 
words  '  against  the  form  of  the  statute  '  instead  of  '  ao^ainst 
the  form  of  the  statutes,'  or  vice  versa,  nor  for  that  any 
person  mentioned  in  the  indictment  is  designated  by  a  name 
of  office,  or  other  descriptive  appellation,  instead  of  his 
proper  name,  nor  for  omitting  to  state  the  time  at  whicli 
the  offence  was  committed  in  any  case  where  time  is  not 
of  the  essence  of  the  offence,  nor  for  stating  the  time  im- 
perfectly, nor  for  stating  the  offence  to  have  been  com- 
mitted on  a  day  subsequent  to  the  finding  of  the  indictment, 
or  on  an  impossible  day,  or  on  a  day  that  never  happened, 
nor  for  want  of  a  proper  or  perfect  venue,  nor  for  want 
of  a  proper  or  formal  conclusion,  nor  for  want  of  or  im- 
perfection in  the  addition  of  any  defendant,  nor  for  want 
of  the  statement  of  the  value  or  price  of  any  matter  or 
thing,  or  the  amount  of  damage,  injury,  or  spoil,  in  any 
case  where  the  value  or  price,  or  the  amount  of  damage, 
injury,  or  spoil,  is  not  of  the  essence  of  the  offence." 

(7)  And  by  sect.  25  (ibid.),  it  is  enacted,  "  Every  objec- 
tion to  any  indictment  for  any  formal  defect  apparent  on 
the  face  thereof  shall  be  taken  by  demurrer  or  motion  to 
quash  such  indictment  before  the  jury  shall  be  sworn,  and 
not  afterwards;  and  every  Court  before  which  any  such 
objection  shall  be  taken  for  any  formal  defect  may,  if  it  be 
thought  necessary,  cause  the  indictment  to  be  forthwith 
amended  in  such  particular  by  some  officer  of  the  Court 
or  other  person,  and  thereupon  the  trial  shall  proceed  as 
if  no  such  defect  had  appeared." 

(8)  Ibid. 

The  effect  of  the  foregoing  statutes  is,  that  a  formal  oh- 
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jection  whether  in  respect  of  a  defect  apparent  on  the  face 
of  the  indictment  or  not  will  rarely  be  upheld. 

In  the  large  majority  of  cases  in  which  it  may  be  taken, 
such  a  defect  cannot  affect  the  validity  of  the  indictment, 
and  in  almost  all  other  cases  the  Court  will  order  amend- 
ment. 

There  is  only  one  case  in  which  such  an  objection  can 
be  made  with  any  hope  of  success — that  is,  when  it  is 
founded  on  a  defect  in  the  averment  of  materiality  in  an 
indictment  for  perjury. 

As  to  effect  of  .special  denmrrer,  see  infra,  p.  160. 

General  Demurrer. 

Grounds  for  RuLE  162. — If  the  indictment  is  such  that, 
demurrer.  assuming  the  facts  alleged  therein  are  true,  no 
offence  is  disclosed  thereby,  either  in  law  or(l) 
because  proper  descriptive  words  have  not  been 
used  (a) ;  or  (2)  because  an  offence  is  not  posi- 
tively, certainly  and  consistently  charged  (b) ;   or 

(3)  because  counts  for  felony  are  improperly 
joined   with    counts    for    misdemeanours  (c);    or 

(4)  because  two  or  more  persons  are  charged  in 
the  same  or  in  different  counts  with  separate 
offences  of  a  different  nature  (d) ;  or  [b)  because 
two  or  more  accused  are  charged  in  the  same 
count  with  the  joint  commission  of  an  offence 
which  on  the  face  of  the  charge  they  did  not 
jointly  commit,  or  which  it  was  not  possible  for 
them  to  commit  jointly  (d);  or  (6)  because  the 
offence  charged  is  without  the  jurisdiction  of 
the  Court  (e),  the  accused  may  object  thereto  by 
f/eneral  demurrer, 

(a)  Supra,  p.    129. 

(b)  Kule  122. 

(c)  Eule  143;     infra,  p.   172. 

(d)  Rule  147;    infra,  p.   171. 
{e)  II.  Y.  Fearnley,  1  Leach,  425. 
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Demurrers  (to  an  indictment)  are  of  two  kinds — general 
and  special,  of  which  the  latter  has  been  dealt  with  supra, 
Rule  161.  There  are  also  demurrers  to  a  challenge  and  the 
array,  and  demurrer  to  a  plea.    See  infra. 

Demurrer  is  derived,  in  Chitty,  Cr.  L.  Vol.  I.  p.  439, 
from  demorari,  or  demeurer,  and  signifies  that  the  "  party 
will  go  no  further,  because  the  indictment  or  proceeding  is 
defective  in  substance  or  informal  in  statement." 

In  Starkie,  Vol.  I.  p.  315,  it  is  said:  "  By  a  demurrer 
the  defendant  refers  it  to  the  Court  to  pronounce  whether, 
admitting  the  matters  of  fact  alleged  against  him  to  be  true, 
they  do,  in  point  of  law,  constitute  him  guilty  of  an  offence 
sufiiciently  charged  against  him." 

The  present  practice  is  to  raise  by  motion  to  quash  all 
such  objections  as  are  strictly  the  subject  of  demurrer,  but 
this  is  not  always  permissible,  as  no  motion  to  quash  is 
allowable  on  the  part  of  the  accused  when  the  indictment 
charges  treason,  felony,  or  misdemeanour  of  a  grave  nature. 

In  all  these  cases,  the  accused  may  either  demur  and  so 
run  the  risk  of  being  barred  in  his  defence  on  the  merits, 
or  may  wait,  and,  in  the  event  of  a  hostile  verdict,  move 
in  arrest  of  judgment. 

Sec  R.  V.  Lynch,  (1903)  1  K.  B.  444;    and  infra,  p.  174. 

Rule  163. — An  objection  to  an  indictment  by  Demurrer, 
demurrer  must  be  taken  before  plea  pleaded  (1)  and  ^heJ^e  nlay 
in  the  Court  where  the  indictment  is  presented,  be  made. 
except  where  the  indictment  has  been  removed  by 
writ  of   certiorari  or  Order  into  the  High  Court  of 
Justice  (King's  Bench  Division)  for  the  purpose 
of   being-   demurred   to,   when    the   objection    by 
demurrer  may  be  taken  in  that  Court  (2). 

(1)  See  supra,  note,  Eule  161. 

(2)  C.  O.  R.  12,  13,  14,  15,  16,  17. 

Any  indictment  (except  those  especially  named,  see  supra, 
p.  79)  may  be  removed  (even  before  such  has  been  pre- 
sented: 60  Geo.  3,  c.  4,  8.  4;  2  Hawk.  c.  27,  s.  3;  R.  v. 
Palmer,  o  E.  &  B.  1024)  by  writ  of  certiorari  or  order  from 
any  Court  of  session,  assize,  oyer  and  terminer,  gaol  delivery, 
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Demurrer, 
Form. 


or  any  other  Court  in  which  indictments  may  be  presented 
into  the  High  Court  of  Justice  (King's  Bench  Division) 
for  the  purpose  of  having  its  validity  considered  on  de- 
murrer. 

An  application  for  such  removal  must  present  a  very 
strong  case  of  legal  difficulty,  "  and  it  is  necessary  to  make 
out  a  much  stronger  case  for  the  removal  on  the  ground  of 
legal  difficulties  from  the  assizes  or  the  Central  Criminal 
Court,  where  the  judges  of  the  High  Court  preside,  than 
from  the  quarter  sessions  "  (Sh.  &  M.  Pr.  C.  O.  2nd  ed.  19). 

RuLK  164. — A  demurrer  (1)  in  criminal  Courts 
other  than  the  Kino^'s  Bench  Division  of  the  Hio^h 
Court  of  Justice  should,  in  order  to  avoid  mis- 
understandinof,  be  in  writing,  althouo^h,  both  in 
law  and  in  point  of  form,  it  will  be  sufficient  if  it 
is  made  orally. 

(1)  That  is  a  "general"  demurrer.  B.  v.  Swan,  Fost. 
Cr.  Ca.  104;    1  Chit.  Cr.  L.  440. 

In  the  King's  Bench  Division,  a  demurrer  must  be  written 
or  printed  on  paper  and  filed  at  the  Crown  Office  (C.  0.  R. 
119,  130). 

A  special  demurrer  is  also  made  orally,  except  in  the 
King's  Bench  Division,  when  it  must  be  written  or  printed. 

In  the  Central  Criminal  Court  the  practice  is  to  require  a 
demurrer  to  be  in  writing  on  parchment,  but  that  notwith- 
standing, a  demurrer  could  be  made  orally  in  that  Court. 
Again,  a  joinder  to  a  demurrer  may  be  made  orally. 

For  form  of  demurrer,  C.  O.  K.  Forms  80,  84 — 86. 


Effect  of 
demiirrer. 


Rule  165. — The  judgment  on  (a)  a  general 
demurrer  is  final  in  treason  and  felony,  and  in 
misdemeanour  it  is  final  if  for  the  accused  ;  and 
if  for  the  Crown,  final  unh  ss  the  Court  allows  the 
accused  to  plead  over,  (b)  A  special  demurrer  is 
final  if  for  the  accused,  unless  the  Court  orders 
amendment ;  and  if  for  the  Crown  that  the 
accused  do  plead  over. 
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(a)  This  is  the  rule  laid  down  by  Sir  James  Stephen 
(Dig.  Cr.  Proc.  p.  171),  and  it  appears  to  be  correct. 

In  R.  V.  Fadermann  (1  Den.  5C^o),  the  Court  laid  down 
that  on  a  general  demurrer  in  felony,  "  the  judgment  must 
be  final,  inasmuch  as  by  a  general  demurrer  .  .  .  the 
prisoners  confess  all  the  material  facts'  charged  against  them 
in  the  indictment.  In  the  case  of  a  demurrer  of  a  special 
nature  ...  it  may  be  otherwise." 

(b)  It  is  still  undecided  what  the  effect  of  judgment  for 
the  Crown  on  a  special  demurrer  in  felony  would  be.  The 
question  is,  perhaps,  hardly  worth  consideration,  as  special 
demurrers  are  almost  obsolete;  but  the  accused  would  pro- 
bably be  allowed  to  plead  over. 

Rule  1 66. — An  accused  cannot^  of  right,  demur  Plea  and 
and  plead  over  at  the  same  time,  though  in  the  same^timef 
discretion   of  the  Court  he  may  be  allowed  to 
withdraw  a  plea  for  the  purpose  of  demurring. 

This  rule  is  almost  in  the  words  of  Cresswell,  J.,  in  R. 
V.  Odgers  (2  M.  &  Rob.  480),  decided  in  1843. 

The  practice  has  varied  considerably.  In  1841,  in  R.  v. 
Phelps  (C.  &  Mar.  180),  Coltman,  J.,  allowed  a  prisoner  to 
demur  and  plead  over  at  the  same  time;  and  in  R.  v.  Adams 
(C.  &  Mar.  299),  Coleridge,  J.,  also  permitted  it. 

In  The  Queen  v.  J.  Mitchel  (3  Cox,  293),  the  Court  seems 
to  have  agreed  with  the  ruling  in  R.  v.  Odgers,  and  there 
appears  to  be  no  doubt  now  that  the  law  is  as  stated  in 
the  rule.  On  principle  it  is  clearly  so.  It  should  be  noted 
that  the  discretion  of  the  Court  will  never  be  exercised  in 
order  to  allow  accused  to  take  a  technical  objection. 

Rule  167. — A  decision  given  on  demurrer  may  Appeal  on 
be  questioned  by  the  accused  on  appeal  to  the  demurrer. 
Court  of  Criminal  Appeal. 

See  chapter,  "  Appeal." 

Rule  168. — The  Crown  may  demur  to  a  plea  Demurrer 
in  bar  or  in  abatement.  *^  p^^^' 

B.R.  M 
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Another  question  is  as  to  the  effect  of  a  demurrer  to  a 
plea  in  bar  or  in  abatement.  The  rule  was  stated  by 
Abbott,  C.  J.,  in  B.  v.  Taylor,  3  B.  &  C.  512—515,  and 
is  as  follows: — 

If  on  a  demurrer  to  a  plea  in  bar  in  felony,  judgment 
is  for  the  Crown,  the  accused  may  plead  over  to  the  felony. 

E.g.,  if  accused  pleads  autrefois  acquit  to  felony,  and 
the  plea  on  demurrer  is  decided  against  him,  he  may  plead 
"  not  guilty." 

But  if  on  a  demurrer  to  a  plea  in  bar  in  misdemeanour, 
judgment  is  for  the  Crown,  the  accused  is  not  allowed  to 
plead  over,  but  is  adjudged  guilty  as  if  he  had  pleaded 
guilty. 

If  on  a  demurrer  to  a  plea  in  abatement  judgment  is 
for  the  Crown,  the  accused  is  allowed  to  plead  over,  whether 
the  indictment  be  for  felony  or  misdemeanour. 

See  also  2  Hale.  c.  33;  and  The  Earl  of  Vevonshire's  Case, 
cited  by  Abbott,  C.  J.,  in  R.  v.  Taylor,  supra. 

If  judgment  is  for  the  accused,  the  judgment  on  a  de- 
murrer to  a  plea  in  bar  is,  that  he  be  dismissed  from  the 
premises;  on  demurrer  to  a  plea  in  abatement,  that  the 
indictment  be  quashed. 

If  a  demurrer  is  made  to  a  challenge  for  cause  to  the  array 
or  to  the  polls,  it  seems,  on  principle,  that  if  judgment  is  for 
the  Crown  the  challenge  fails;  if  judgment  is  for  the  ac- 
cused, the  challenge  succeeds. 

When  general       RuLE   169. — A   general   (lemurrer  should  only 
sWd^be        ^^  pleaded  where  a  motion  to  quash  would  not 
pleaded.         be  entertained,  and  where,  also,  the  defect  in  the 
indictment  would  be  cured  by  verdict,  and  conse- 
quently could  not  be  objected  to  b}^  motion  in 
arrest  of  judgment. 

The  reasons  for  this  rule  are  two:  — 

(I.')  Judgment  against  accused  iji   demurrer   is   final, 
except  in    misdemeanour,  and  then    it   is    final 
unless  the  Court  gives  leave  to  plead  over. 
(2)  A  successful  demurrer  would,  at  the  most,  mean  a 
new  indictment. 
See  as  to  motion  to  quash,  Rules  171  et  seq. 
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Rule  170. — The  defects  in  an  indictment  which  Defects  cured 
are  cured  by  verdict  are —  ^  ^®'  ^^ ' 

(1.)  "Where  the  offence  charged  has  been 
created  by  any  statute  or  subjected  to  a 
greater  degree  of  punishment,  or  ex- 
cluded from  the  benefit  of  clergy  by 
any  statute,  the  indictment  or  informa- 
tion shall  after  verdict  be  held  sufficient 
to  warrant  the  punishment  prescribed 
by  the  statute,  if  it  describe  the  offence 
in  the  words  of  the  statute." 

7  Geo.  4,  c.  64,  s.  21.  See  U.  v.  Goldsmith,  L.  R.  2 
0.  C.  R.  74. 

(2.)  Where  an  averment,  which  is  necessary 
for  the  support  of  a  pleading,  is  im- 
perfectly stated,  and  the  verdict  on  an 
issue  involving  that  averment  is  found, 
if  it  appears  to  the  Court  after  verdict 
that  the  verdict  could  not  have  been 
found  on  that  issue  without  proof  of  that 
averment,  the  defective  averment,  which 
might  have  been  bad  on  demurrer,  is 
cured  by  the  verdict. 

This  rule  is  in  the  words  of  the  judgment  of  Blackburn,  J., 
in  Ueymann  v.  E.  (L.  R.  8  Q.  B.  105). 

In  that  case  the  indictment  charged  accused  with  offences 
under  the  Debtors  Act,  1869,  which  could  only  be  committed 
by  an  adjudicated  bankrupt,  or  one  who  did  the  acts  com- 
plained of  in  contemplation  of  bankruptcy.  The  indictment 
contained  no  allegation  that  the  accused  had  been  adjudi- 
cated bankrupt,  or  had  acted  in  contemplation  of  bank- 
ruptcy. The  accused  was  found  guilty,  and  as  the  jury  were, 
in  the  circumstances,  taken  to  have  found  it  proved  that 
the  acts  were  done  in  contemplation  of  bankruptcy,  the  de- 
fect in  the  indictment  was  held  to  be  cured  by  the  finding. 
See  also  JB.  v.  Waters,  1  Den.  356;  U.  v.  Waverton,  2  Den. 
340. 

M  2 
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Motion  to 
quash — 
where  and 
when  may 
be  made. 


In  22.  V.  Goldsmith  (supra)  accused  was  indicted  and  con- 
victed under  24  &  25  Vict.  c.  96,  s.  95,  for  having-  received 
goods  knowing  them  to  have  been  obtained  by  false  pre- 
tences . 

The  false  pretences  were  not  set  out  in  the  indictment. 
It  was  held  by  the  Court  for  Crown  Cases  Reserved  that  the 
conviction  was  justified  because — 

(1.)  The  indictment  having  followed    the  words    of   the 

statute  came  within  7  Geo.  4,  c.  64.  s.  21. 
(2.)  The  defect  in  the  indictment   (if  it  was  a  defect) 
was  cured  by  verdict,  the  assumption  being  that 
the  false  pretences  charged  in  the  indictment  were 
proved  before  the  jury. 
See  R.  V.  Stroulger,  55  L.  J.  M.  C.  137. 
In  Taylor  v.  Ji.  ((1895)  1  Q.  B.  25\  a  conviction  under 
24  &  25  Vict.  c.  96,  s.  95,  for  having  received  goods  knowing 
such  to  have  been  obtained  by  false  pretences  was  held  good, 
although  the  false  pretences  were  not  specified  in  the  indict- 
ment.    Here  the  point  was  taken  on  demurrer.     This  case 
also  disposes  of  the  contention  that,  in  any  event,  in  such 
cases  it  is  necessary  to  set  out  in  the  indictment  the  false 
pretences. 

Motion  to  duash. 

Rule  171. — A  motion  to  quash  an  indictment 
may  be  made  in  any  Court  where  the  indictment 
is  presented  (1),  by  either  the  prosecutor  or  the 
accused  (2),  and  at  any  time  before  verdict  f3), 
except  in  the  case  of  a  formal  defect,  when  it 
must  be  made  before  the  jury  are  sworn  (4)  and 
before  plea  pleaded  (5). 

(1)  Quarter  sessions  has  power  to  quash  an  indictment 
found  before  it  (R.  v.  Wilson,  6  Q.  B.  620).  The  High 
Court  of  Justice  (King's  Bench  Division)  has  power  to  quash 
an  indi'^tment  found  at  sessions  or  in  any  inferior  Court 
and  removed  therein  by  writ  of  certiorari.  It  is,  however, 
only  in  very  exceptional  cases,  e.g.,  where  it  appears  on  the 
face  of  the  indictment  or  by  affidavit  (where  an  indictment 
has  not  yet  been  presented)  that  the  offence  is  within  the 
jurisdiction  of  such  Court,  that  the  High  Court  will  interfere 
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with  the  discretion  of  an  inferior  Court.  Again,  although 
the  High  Court  may  by  writ  of  certiorari  or  order  remove 
an  indictment  from  an  assize  Court  for  the  purpose  of  being 
quashed,  it  is  in  the  highest  degree  improbable  that  it 
would  ever  do  so. 

(2)  Any  person  intervening  as  amicus  curice  may  suggest 
an  error  in  an  indictment  to  the  Court  in  order  that  it  may 
exercise  its  discretion  thereon. 

1  Chit.  Cr.  L.  298;    Combe,  13. 

(3)  E.  V.  Wright,  1  Burr.  543;  U.  v.  Ohupple,  17  Cox, 
455;    B.  V.  ffect^e,  4B.  &S.  947;    U.  \.  James,  12  Co^,  l^l . 

(4)  14  &  15  Vict.  c.  100,  s.  25. 

(5)  Fost.  Cr.  Cas.  231;  and  see  Rule  174  (a);  c  (a)  (d), 
for  instances  of  such  formal  defect. 

Rule  172. — The  grounds  on  any  one  of  which  Grounds  for 
a  motion  to  quash  an  indictment,   or  any  count  ™uash^ 
thereof,  may  be  made  are — 

(1.)  That  the  indictment,  or  any  count  thereof.  Defective 
is  so  defective  on  the  face  of  it  that  no  i^^^ictment. 
judgment  could  be  given  upon  it,  if  the 
accused  was  found  guilty  thereon  (1). 

2  Hawk.  c.  25,  ss.  146—149. 

See  R.  V.  Taylor,  9  Dowl.  600,  where  the  Court  refused 
to  quash  an  indictment  which  was  so  defective  that  it  would 
be  held  bad  on  demurrer,  on  the  ground  that  the  objection 
should  have  been  taken  on  demurrer.  At  the  present  day, 
it  is  submitted  that  this  ruling  would  not  be  followed  (Steph. 
Dig.  Cr.  Proc.  169). 

(2.)  That    in    the   indictment,   or    any    count  improper 
thereof,  there  is  an  improper  joinder  of  J^^"*^®^- 
offences  or  accused. 

(3.)  That  the  indictment,  or  any  count  thereof,  Defective  in 
is  in  point  of  form  defective.  ^^^  ^^ 

See  supra,  p.  156. 

(4.)  That  the  conditions  of  the  following  Acts  Vexatious 
have  not  been  complied  with —  Act'^&T""*^ 

The  Vexatious  Indictments  Act,  1859  (22  &  23  Vict.  c.  17); 
and  Acts  subject  thereto  (see  supra,  pp.  55,  56). 
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Time. 


Discretion  of 
Court,  how 
exercised. 


The  Law  of  Property  Amendment  Acts,  1859,  1860  (22 
&  23  Vict.  c.  35,  8.  24;   23  &  24  Vict.  c.  38,  s.  8). 

The  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  80. 

The  Territorial  Waters  Jurisdiction  Act,  1878  (41  &  42 
Vict.  c.  73),  8.  3. 

The  Explosive  Substances  Act,  1883  (46  &  47  Vict.  c.  34), 
s.  7  (1). 

The  Official  Secrets  Act,  1889  (52  &  53  Vict.  c.  52),  s.  7. 

The  Public  Bodies  Corrupt  Practices  Act,  1889  (52  &  53 
Vict.  c.  69),  8.  4. 

The  Inebriates  Act,  1898  (61  &  62  Vict.  c.  60),  s.  1  (2). 

The  Act  for  the  better  Prevention  of  Corruption,  1906 
(6  Edw.  7,  c.  34),  s.  2  (2). 

The  Punishment  of  Incest  Act,  1908  (8  Edw.  7,  c.  45), 
s.  6. 

The  Prevention  of  Crime  Act  (8  Edw.  7,  c.  59),  s.  10  (4). 

See  R.  V.  Fuidge,  L.  &  C.  390;  R.  v.  Bradlaugh,  .15 
Cox,  156  (see  supra,  pp.  51 — 59). 

(5.)  That  the  indictment  is  out  of  time. 

(6.)  That  the  indictment  was  found  by  less  than 
twelve  grand  jurors  or  by  a  disqualified 
grand  juror. 

See  supra,  pp.  98,  99,  and  infra,  note. 

In  the  case  of  certain  offences  (see  supra,  p.  61  et  seq.), 
the  time  for  taking  criminal  proceedings  in  respect  thereof 
is  limited  by  statute.  It  is  submitted  that  a  motion  to  quash 
might  be  made  where  an  indictment  is  out  of  time.  The 
ordinary  course,  however,  in  such  a  case  is  to  wait  until  the 
case  for  the  prosecution  is  closed,  and  then  submit  that  the 
proceedings  are  out  of  time,  and  take  a  verdict  of  not  guilty. 

The  adoption  of  either  course  would,  however,  depend 
largely  upon  the  nature  of  the  offence  charged. 

In  all  the  above  cases,  the  Court  may  either  quash  the 
whole  indictment  or  the  count  or  counts  to  which  objection 
has  been  taken. 

The  Court  has  absolute  discretion  to  deal  with  any  motion 
to  quash,  and  the  following  rules  will  show  how  in  ordinary 
that  discretion  will  be  exercised;  it  does  not  follow  that 
in  exceptional  cases  a  Court  would  not  depart  therefrom 
{Anon.,  1  Salk.  380;    R.  v.  Marsh,  6  A.  &  E.  236). 

It  is  suggested  that  in  the  following  cases,  where,  in  the 
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discretion  of  the  Court  such  a  course  is  expedient,  an  in- 
dictment might  be  quashed — 

1.  Where  the  statutory  provisions  as  to  arraignment  on 
a  previous  conviction  have  not  been  observed. 

2.  Where,  during  the  trial,  it  is  discovered  that  one  of 
the  grand  jury  is  disqualified,  or  that  the  indictment  was 
found  by  less  than  twelve  grand  jurors. 

With  reference  to  (1),  it  is  -conceived  that  the  proper  course 
for  a  Court  to  adopt  when  the  arraignment  has  been  im- 
proper, would  be  to  stop  the  trial,  and  order  the  accused  to 
be  put  back  and  arraigned  and  tried  before  a  fresh  jury. 
But  supposing  that  the  jury  of  trial  was  the  only  jury  left 
(the  others  having  been  discharged),  the  Court  would  be 
obliged  either  to  adjourn  the  trial  of  the  accused  until  the 
next  session,  or  to  quash  the  indictment. 

In  such  a  case,  it  might  very  well  be  in  the  interests  of 
justice  that  the  Court  should  quash  the  indictment  and  leave 
the  prosecution  to  proceed  anew. 

See  Faulkner  v.  R.  (21  T.  L.  E.  417),  for  an  instance  of 
a  conviction  being  quashed  in  such  circumstances. 

With  reference  to  (2),  there  is  no  direct  authority  on  the 
point,  and  such  an  objection  could  be  raised  on  motion  in 
arrest  of  judgment  or  by  application  for  a  writ  of  venire 
de  novo,  but  here  again  it  is  submitted  that  in  an  extreme 
case,  the  Court  might  intervene  and  stop  the  trial  by 
quashing  the  indictment,  otherwise  the  trial  (on  an  indict- 
ment), which  would  necessarily  be  abortive,  would  be  per- 
sisted in. 

Rule     178. — An     indictment,    or    any    count  what  is  a 
thereof,   is   defective   within   the   meaning   of   the  indictment. 
preceding  Rule  (1)  when — 

(1.)  The  Court  has  no  jurisdiction  to  try  it. 

n.  V.  Jameson,  (1896)  2  Q.  B.  425. 

(2.)  The  facts  pleaded  disclose  no  indictable 
offence. 

JR.  V.  Rail,  (1891)  IQ.  B.  747,  where  an  indictment  charg- 
ing an  overseer  of  a  parish  with  wilful  neglect  of  his  statu- 
tory duties  under  6  &  7  Vict.  c.  18,  was  quashed  on  the 
ground  that  such  "  wilful  neglect  "  was  not  an  indictable 
offence. 
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(3.)  The  language  is  too  general. 

R.  V.  Norton,  16  Cox,  59,  where  the  indictment  which 
charged  a  corrupt  practice,  but  did  not  specify  the  parti- 
cular corrupt  practice  complained  of,  was  quashed. 

See  also  R.  v.  Stokes,  1  Den.  307,  where  it  was  held 
that  an  ungrammatical  indictment  is  not  bad  if  the  real 
meaning  of  the  charge  is  sufficiently  expressed.  R.  v. 
Stroulger,  17  Q.  B.  D.  327. 

(4.)  A    material    allegation     or     a    necessary 

averment  is  omitted. 
See  supra,  Rule  122. 

(5.)  In  the  case  of  offences,  where  "  local 
description "  is  necessary,  or  where 
'^  time  "  or  '*  vahie  "  is  a  material 
element  of  the  offence  charged,  a  want 
of  such  material  allegation  will  invali- 
date the  indictment. 

See  supra,  Rules  126,  127,  128. 

In  R.  V.  James,  12  Cox,  127,  an  indictment  for  obtaining 
money  by  false  pretences  was  quashed  by  the  Court  of  trial 
because  it  did  not  contain  the  words  "  with  intent  to  de- 
fraud." 

(6.)  In  an  indictment  (a)  for  murder  the  words 
^'did  murder,"  or  "murdered,"  (b)  for 
rape  the  words  '*  did  ravish,"  or 
"  ravished,"  (c)  for  larceny  the  words 
"  feloniously  did  take"  (or  took)  "  and 
carry  "  (or  carried)  "  away  "  are  omitted, 
and  the  indictment  or  the  count  charging 
any  of  the  above  offences  is  consequently 
invalid. 

See  supra,  p.  130. 

(7.)  It  lacks  certainty  as  to  the  offence  charged. 

R.  V.  Marshall,  1  Mood.  158,  where  it  was  held  that  an 
indictment  which  may  apply  to  either  of  two  different 
offences,  and  does  not  specify  which,  is  bad. 

See  2  Hawk.  c.  25,  s.  8;  R.  v.  Mason,  2  T.  R.  581; 
R.  V.  Wright,  1  A.  &  E.  434. 
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(8.)  The  charge  is  not  laid  positively. 

2  Hawk.  c.  25,  s.  60. 

R.  V.  Goddard,  3  Salk.  171;  R.  v.  Crowhurst,  2  Ld. 
Raym.  1363;    E.  v.  Pewtress,  2  Stra.  1026. 

(9.)   The    statement    contains   repugnant    and 
inconsistent  material  allegations. 

2  Hawk.  c.  25,  s.  62. 

R.  V.  Carter,  2  East,  P.  C.  985,  where  an  indictment  for 
forgery  which  stated  that  the  document  was  signed,  and 
not  purported  to  be  signed  by  accused  was  held  bad. 

See  also  R.  y.  Stevens,  5  East,  244. 

Rule  174. — There   is  an  improper  joinder  of  improper 
offences  or  accused  within  the  preceding  Rule  (2)  -"^^^  ^^' 
when — 

(a)  Two  or  more  offences  are  charged  in  the  improper 

J.      i?  •     J  •    i.  J.  ioinder  of 

same  count  of  an  indictment.  offences. 

It  is  more  than  doubtful  whether  an  objection  under  this 
head  could  be  taken  by  general  demurrer.  I  know  of  no 
authority  to  that  effect,  and  seemingly,  the  objection  is  one 
of  form,  and  therefore  subject  of  special  demurrer,  or  motion 
to  quash  (see  supra,  p.  155). 

In  Nash  v.  B.  (4  B.  &  S.  935),  Blackburn,  J.,  said:  "  Then 
Mr.  Aspinall  further  objects  that,  because  the  indictment 
goes  on  to  charge  what  was  meant  to  be,  and  perhaps  is, 
another  offence  the  count  is  double.  But  that  does  not  affect 
the  Crown,  except  in  treason  and  felony;  and  even  then 
the  most  that  could  be  done  would  be  by  application  (by 
way  of  equity  in  the  popular  sense)  to  the  judge  at  the 
trial  to  put  the  prosecutor  to  his  election." 

The  above  dictum  is  cited  to  show  in  what  a  state  of  uncer- 
tainty the  law  has  always  been  in  reg^ard  to  these  objections. 

Nowadays,  duplicity  in  an  indictment  for  misdemeanour 
would  be  bad,  as  in  felony,  and  the  Court  would  quash  the 
count  or  counts  thus  vitiated. 


no 
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In  Beg.  v.  Edmondes  (59  J.  P.  776),  an  indictment  of 
four  counts,  which  on  three  counts  charged  accused  with 
having  ..."  used  violence  to  or  intimidated  .  .  .  ."  was 
c[uashed  as  to  the  thi-ee  counts,  each  being  held  bad  for 
duplicity.  The  trial  then  proceeded  on  the  fourth  count, 
which  was  for  common  assault. 

In  this  case  the  objection  was  taken  before  plea;  and, 
in  general,  on  the  assumption  that  the  objection  is  one  of 
form,  a  motion  to  quash  on  the  ground  of  duplicity  should 
be  made  before  plea,  and  before  the  jury  are  sworn  (14 
&  15  Vict.  c.  100,8.  25). 

In  certain  cases  the  Court  might  quash  the  entire  indict- 
ment for  duplicity;  but,  ordinarily,  in  the  event  of  one  or 
more  counts  being  unexceptionable,  the  Court  would  pro- 
bably quash  the  bad  counts  and  proceed  on  the  others. 


Improper 
joinder  of 
accused. 


(b)  Two  or  more  accused  are  jointly  charged 
with  one  offence  which  they  did  not 
jointly  commit,  or  which  it  was  not 
possible  for  them  to  commit  jointly. 

In  R.  V.  Devett  and  Fox  (8  C.  &  P.  639),  the  prisoners 
were  charged  on  a  coroner's  inquisition  with  manslaughter. 
The  inquisition  stated  that  Devett  struck  deceased  on  the 
27th  of  May,  and  that  Fox  kicked  deceased  on  the  23rd  of 
June,  and  charged  that  in  consequence  of  these  assaults  the 
deceased  died  on  the  1st  of  July. 

The  conclusion  was,  "  And  so  the  jurors  aforesaid  ...  do 
say  that  the  said  James  Devett  and  the  said  Mary  Fox 
.  .  .  Jber  the  said  May  Reynolds,  in  manner  and  by  the  means 
aforesaid,  feloniously  did  kill  and  slay  against  the  peace," 
&c. 

Counsel  for  the  defence,  before  plea,  submitted  that  the 
inquisition  was  bad  in  point  of  law,  and  the  Court  ordered 
it  to  be  quashed. 

Such  an  objection  might  be  made  by  special  demurrer, 
but  the  proper  course  would  be  to  move  to  quash.  In  such 
a  case  it  is  submitted  that  a  general  demurrer  would  lie,  but 
it  is  not  certain. 
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(c)  Two  or  more  accused  are  charged  in  different  improper 

counts  of  the  same  indictment  with  dis-  icSised.^ 
tinct  and  several  offences  of — 

(a)  The  same  nature. 

(b)  A  different  nature. 

(a)  In  this  case,  demurrer  will  not  lie,  but  objection  may 
be  made  by  motion  to  quash;  the  objection  being  founded 
upon  the  inconvenience  of  trying  the  accused  on  such  an 
indictment  (R.  v.  Kingston,  8  East,  41). 

(b)  General  demurrer  will  lie.  S^ee  supra,  Rule  162; 
and  Arch.  Cr.  PL  23rd  ed.  p.  87. 

(d)  Two   or  more    felonies,   other    than    those  improper 

authorised    by   law    to    be    joined,   are  Jeioni?8.° 
charged  in  different  counts. 

This  does  not  refer  to  cases  where  the  same  felony  is 
charged  in  different  ways,  or  with  different  intents,  in  diffe- 
rent counts  (R.  V.  Fussell,  6  St.  Tr.  N.  S.  723,  726;  R.  v. 
Strange,  8  C.  &  P.  172;    Campbell  v..  R.,  11  Q.  B.  812). 

Although  the  joining  of  several  felonies  in  different  counts 
of  an  indictment  against  an  accused  is  not  objectionable 
in  point  of  law,  still,  if  in  such  a  case  objection  is  made 
before  the  jury  are  sworn,  the  Court  may  quash  the  entire 
indictment,  or  in  the  alternative  any  one  or  more  of  its 
counts,  or  put  the  prosecution  to  its  election  as  to  which 
count  or  counts  it  will  proceed  upon  (R.  v.  Nicholls,  68 
J.  P.  452).  And  this  was  the  law  even  before  14  &  15  Vict, 
c.  100,  s.  25. 

And  see  R.  v.  Elliott,  (1908)  2  K.  B.  452. 

After  the  jury  are  sworn,  the  Court  has  a  discretion  to 
put  the  prosecution  to  its  election  as  to  which  count  or  counts 
it  will  proceed  upon. 

In  1789,  Buller,  J.,  in  Young  v.  R.  (3  T.  U.  106),  laid 
down  the  law  as  it  obtains  to  this  day: — "  In  misdemeanours, 
the  case  in  Burrows  shows  that  it  is  no  objection  to  an  in- 
dictment that  it  contains  several  charges.  The  case  of 
felonies  admits  of  a  different  consideration,  .  .  .  but  if  it 
appears  before  the  defendant  has  pleaded,  or  the  jury  are 
charged,  that  he  is  to  be  tried  for  separate  offences,  it  has 
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Counts  for 
felony  and 
misde- 
meanours 
joined. 


been  the  practice  of  the  judges  to  quash  the  indictment 
lest  it  should  confound  the  prisoner  in  his  defence,  or  pre- 
judice him  in  his  challenge  of  the  jury,  for  he  might  object 
to  a  juryman's  trying  one  of  the  offences,  though  he  might 
have  no  reason  to  do  so  in  the  other.  But  these  are  only 
matters  of  prudence  and  discretion.  If  the  judge  who  tries 
the  prisoner  does  not  discover  it  in  time,  I  think  he  may 
put  the  prosecutor  to  make  his  election  on  which  charge 
he  will  proceed."  See  also  Hey  wood's  Case  (  (1864),  L.  & 
C.  454),  where  the  law  is  admirably  summarised  in  the 
arguments  of  counsel  for  the  Crown.  See  also  Castro  v. 
22.,  6  App.  Cas.  244. 

(e)  Counts  for  felony  and  misdemeanours  are 
joined. 

An  objection  on  this  ground  may  be  taken  by  general 
demurrer  (inasmuch  as  the  objection  is  to  the  matter  and 
not  merely  the  form  of  the  indictment,  the  incidents  of  trials 
for  felony  and  misdemeanour  being  different),  or  motion 
to  quash.  By  analogy  to  the  proceedings  on  demurrer,  a 
motion  to  quash  should  be  made  before  plea,  but,  where 
the  objection  is  material,  it  can  be  made  at  any  time  before 
verdict. 

See  Castro  v.  JK.,  supra,  Lord  Blackburn's  judgment. 


Joinder  in 
misde- 
meanours— 
election. 


Rule  175. — When  two  or  more  misdemeanours 
are  joined  in  different  counts  of  the  same  indict- 
ment, the  Court  may,  in  its  discretion,  put  the 
prosecution  to  its  election  as  to  which  count  or 
counts  it  will  proceed  upon. 

No  special  illustrations  of  this  rule  are  given,  since  the 
foregoing  rules  supply  all  that  is  necessary  to  explain  it; 
but  the  following  statement  of  Hawkins,  J.,  will  show  the 
spirit  in  which  the  Courts  deal  with  these  cases. 

In  The  Queen  v.  King,  (1897)  1  Q.  B.  p.  216,  that 
learned  judge  said: — "  The  defendant  was  tried  for  obtain- 
ing and  attempting  to  obtain  goods  by  false  pretences  upon 
an  indictment  containing  no  fewer  than  fortj  counts;  and  I 
pause  here  to  express  my  decided  opinion  that  it  is  a  scandal 
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that  an  accused  person  should  be  put  to  answer  such  an 
array  of  counts,  containing,  as  these  do,  several  distinct 
charges.  Though  not  illegal,  it  is  hardly  fair  to  put  a  man 
upon  his  trial  on  such  an  indictment,  for  it  is  almost 
impossible  that  he  should  not  be  generally  prejudiced  as 
regards  each  one  of  the  charges  by  the  evidence  v^^hich  is 
being  given  upon  the  others.  In  such  a  case  it  would  not  be 
unreasonable  for  the  defendant  to  make  an  application  that 
each  count  or  each  set  of  counts  should  be  taken  separately." 
See  also  Castro  v.  B.,  5  Q.  B.  D.  501.  510,  and  6  App.  Cas. 
244;    and  see  supra,  Rules  144,  147. 

Rule  176. — An  application  to  put  the  prosecu-  Election— 
tion   to  its   election  should   in   general   be   made  a^^iy.^ 
after  the  opening,  and  before  the  accused  is  called 
on  for  his  defence. 

This  is  the  ordinary  practice,  but  the  writer  has  known 
it  to  be  made  before  the  close  of  the  opening. 

Rule  177. — If  an  application  to  quash  is  made  Motion  to 
by  the  prosecution,  the  Court  will,  at  any  time  by^prosecu- 
before  trial,  quash  the  indictment  on  the  ground  tion. 
that  it  is  defective — 

(a)  If    it    appears    that    the    prosecution    was 

properly  instituted  and  is  bond  fide; 
and  if 

(b)  A  new  indictment  has  been  found  against 

the  accused  for  the  same  offence ;  and 

(c)  Usually  on  the  terms  that  the  prosecutor 

pays  the  costs  thrown  away  on  the  first 
indictment,  that  the  name  of  the  prose- 
cutor be  disclosed,  and  that  the  second 
shall  stand  in  the  place  of  the  first  to  all 
intents  and  purposes  whatsoever. 

n.  V.  Wynne,  2  East,  226;  R.  v.  Dunn,  1  Car.  &  K.  730; 
E.  V.  Taylor,  9  Dowl.  600;    Steph.  Dig.  Cr.  Proc.  170. 

The  leading  case  is  B.  v.  Webb  (3  Burr.  1468),  on  the 
authority  of  which  the  above  rule  has  been  mainly  framed. 
In  that  case  the   rule,  which   w^as   made    by    consent,  was 
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drawn  up  in  these  terms: — "  It  is  ordered  that  the  first  in- 
dictment be  quashed,  and  that  the  second  indictment  shall 
be  substituted  and  put  in  the  place  of  the  first,  and  stand 
in  the  same  conditions,  to  all  intents  and  purposes  whatso- 
ever. And  the  said  counsel  for  the  prosecution,  being 
called  upon  to  name  the  prosecutor  or  prosecutors  of  the 
said  indictment,  declared  .  .  .  that  ...  is  the  prosecutor 
of  the  said  two  indictments." 

It  should  be  pointed  out  that  the  Court  will  not,  on  the 
application  of  the  prosecution,  quash  an  indictment  to  which 
a  successful  demurrer  has  been  pleaded  (R.  v.  W.  Smith, 
2  M.  &  Rob.  109),  and  that,  if  the  prosecution  has  been 
instituted  by  the  Attorney-General,  no  application  to  quash 
will  be  considered,  the  proper  course  being  to  enter  a  nolle 
prosequi  on  the  indictment  (R.  v.  Stratton,  1  Doug.  239). 
See  also,  as  to  the  High  Court,  R.  v.  Stowell,  1  Dowl.  N.  S. 
320. 

In  summing  up  the  law  connected  with  the  very  compli- 
cated and  old-time  subjects  of  this  chapter,  it  should  be 
finally  stated  that,  while  general  demurrers  are  occasionally 
still  resorted  to,  special  demurrers  are  practically  obsolete. 

In  the  few  cases,  e.g.,  misjoinder  and  objection  to  the 
form  of  a  perjury  indictment  where  objection  could  have 
been  taken  by  special  demurrer,  motion  to  quash  is  now 
used. 

All  demurrers  must  be  taken  before  plea  pleaded;  but, 
with  respect  to  motions  to  quash,  such  motions,  when  made 
by  the  defence,  should  be  made  before  the  jury  are  sworn, 
and,  by  analogy  to  the  old  proceedings  in  demurrer,  before 
plea  pleaded,  where  the  objection  is  formal. 

In  those  cases  where  the  objection  goes  to  the  material 
validity  of  the  indictment,  though  it  is  usual  and  better  in 
most  cases  to  move  before  plea,  there  is  no  absolute  necessity 
to  do  so. 

Exercise  of  RuLE  178. — The  Coui't,  in  the  exercise  of  its 

Court*^in°^^    absolute  discretion  (a),  will   refuse  to   quash,  on 
application  to  the  application  of  the  accused^  an  indictment  which 
acc^used."^         charges  treason  or  felony,  or  a  misdemeanour  of  a 
grave  nature  (b),  unless  it  is  clear  on  the  face  of 
the  indictment,  or  it  is  clearly  shown  by  affidavit, 


THE  TRIAL.  175 

either  that  the  Court  has  no  jurisdiction  to  try  the 
indictment  in  question  (c),  or  that  the  provisions 
of  the  Vexatious  Indictments  Act  and  other 
statutes  requiring  authorisation  or  consent  have  not 
been  complied  with  in  respect  to  the  indictment  in 
question  (d) ;  or  that  the  indictment  has  been  pre- 
sented by  less  than  twelve  grand  jurors,  or  by  a 
grand  jury  a  member  of  which  was  disqualified  (e). 

(a)  n.  V.  Lynch,  (1903)  1  K.  B.  444. 

(b)  Com.  Dig.  tit.  "Indictment"  H.  "A  defective  in- 
dictment may  be  quashed  upon  motion,  but  not  in  an  enor- 
mous crime,  as  for  treason  or  felony.  Nor  an  indictment 
for  perjury,  or  forgery,  or  subornation;  or  for  extortion, 
or  for  a  nuisance,  without  a  certificate  that  it  is  removed; 
or  for  not  repairing  a  highway,  a  bridge,  or  for  enticing 
away  his  servant,  or  for  throwing  down  his  fences  contrary 
to  the  statute  Will.  2,  c.  4;  or  for  a  cheat,  or  for  a  disturb- 
ance in  church,  or  for  a  forcible  entry.  So  a  motion  for 
quashing  shall  not  be  allowed  after  a  recognizance  for- 
feited." 

R.  V.  Bailey,  2  Stra.  1211,  "where  the  Court  refused  to 
quash  an  indictment  for  not  attending  the  Mayor  of  Sarum 
to  execute  his  warrant,  and  said  the  defendant  might  demur 
to  it." 

U.  V.  King,  2  Stra.  1268,  where  "the  Court  would  not 
quash  an  indictment  against  overseers  for  not  paying  over 
money  to  their  successors  ....  as  this  is  a  growing  evil." 

See  also  R.  v.  Lynch,  (1903)  1  K.  B.  444,  and  the  argu- 
ment of  the  Attorney-General  at  pages  447 — 449,  in  which 
all  the  leading  authorities  are  summed  up. 

See  Chit.  Cr.  L.  ]).  300:  -"  Where  the  motion  is  made  on 
the  part  of  the  defendant,  the  rule  by  which  the  Courts 
are  guided  is  more  strict  than  in  the  case  of  an  application 
by  the  prosecution,  and  these  objections  are  more  numerous: 
because,  if  the  indictment  be  quashed,  the  recognizances 
will  become  ineffectual,  and  the  Courts  usually  refuse  to 
quash  on  the  application  of  the  defendant  when  the  in- 
dictment is  for  a  serious  offence,  unless  upon  the  clearest 
and  plainest  ground,  but  will  drive  the  party  to  a  demurrer, 
or  motion  in  arrest  of  judgment,  or  a  writ  of  error.    It  is 
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therefore  a  general  rule  that  no  indictments  which  charge 
the  liiglier  offences,  as  treason  or  felony,  or  those  crimes 
which  immediately  affect  the  public  at  large,  as  perjury, 
forgery,  extortion,  conspiracies,  subornation,  keeping  dis- 
orderly houses,  or  offences  affecting  the  highways,  not  exe- 
cuting legal  jirocess,  will  be  thus  summarily  set  aside." 

(c)  R.  V.  Heane,  4  B.  &  S.  947.  See  also  R.  v.  Souter, 
2  Stark.  N.  P.  C.  423;  and  supra,  pp.  51—59. 

(d)  See  R.  v.  Fuidge,  L.  &  C.  390;  R.  v.  Beckleij,  "20 
Q.  B.  D.  187;    and  supra,  p.  60. 

(e)  See  supra,  pp.  99,  167. 

Rule  179. — Where  an  indictment  is  bad  inlaw, 
and  no  motion  to  quash  or  demurrer  is  made  by 
either  party,  the  Court  has  a  discretion  to  refuse 
to  proceed  with  the  trial,  although  the  jury  are 
sworn. 

R.  V.  Deacon,  Ry.  &  M.  27;  R.  v.  Tremearne,  Ry.  k  M. 
147;    R.  V.  Hepper,  1  C.  &  P.  608. 

Quashing  Affidavit. 
Rule  180. — A  Court  of  trial  may  order  an  affi- 
davit to  be  taken  off  the  file  or  any  part  of  it  to 
be  struck  out  on  the  ground  that  it  is  scandalous. 

The  power  is  given  to  a  judge  of  the  High  Court  by 
R.  S.  C.  Ord.  38,  r.  11,  and  it  is  submitted  that  it  is  in- 
herent in  any  Court  of  record.  See  Walker  v.  Poole,  21 
C.  D.  835;    Hill  v.  Hart-Davies,  26  C.  D.  470. 

In  any  case,  an  application  could  be  made  to  the  King's 
Bench  Division  to  make  such  an  order.  See  R.  v.  Baines, 
(1909)  1  K.  B.  258. 

ftuashing  Subpoena  ad  Testificandum. 
Rule  181. — Where  a  subpoena  ad  testificandum 
has  been  obtained  for  any  purpose  other  than 
that  of  obtaining  relevant  evidence  on  the  hearing 
of  a  criminal  case,  (1)  the  King's  Bench  Division 
will,  if  such  subpoena  was  obtained  in  the  Crown 
Office,  set  it  aside  (a) ;  or  (2)  the  Court  of  trial 
will,  if  such  subpoena  was  obtained  from  an  official 
thereof,  so  set  it  aside  (b). 
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(1)  R.  V.  Baines,  (1909)  1  K.  B.  258. 

(2)  This  power  is,  it  is  submitted,  inherent  in  the 
Court  in  order  to  prevent  abuse  of  its  process,  and 
was  exercised  at  the  London  sessions  (B.  v.  Martin,  Times 
Newsp.  Jan.  14,  1909). 

Note. — It  is  questionable  whether  the  King's  Bench 
Division  could  interfere  if  the  subpoena  had  been  obtained 
from  a  clerk  of  the  peace  or  a  clerk  of  assize. 

It  is  submitted  that  it  could,  since,  as  it  has  power  to 
protect  the  process  of  such  a  Court  by  punishing  a  person 
for  contempt  in  disregarding  such  a  subpoena  (B.  v.  Davies, 
(1906)  1  K.  B.  32),  it  should  reasonably  have  the  power 
to  protect  such  process  by  preventing  it  from  being  abused. 


B.R.  S 
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CHAPTER  VII. 

PLEAS  :    STANDING  MUTE — -INSANITY. 

Plea.  Rule  182. — Formal  and  other  objections  based 

upon  the  indictment  having  been  disposed  of 
adversely  to  the  accused,  it  becomes  the  duty  of 
the  accused  to  make  his  answers  to  the  charge, 
that  is,  to  plead. 

If  the  accused  is  from  any  cause  unable  to  plead,  the  fact 
should  be  brought  to  the  notice  of  the  Court.  This  should 
be  done,  in  general,  before  any  of  the  objections  discussed 
supra  are  made;  but,  in  exceptional  cases,  it  might  be 
thought  advisable  to  advance  any  such  objection  first.  For 
instance,  if  an  insane  person  was  arraigned  on  an  indict- 
ment charging  what  in  law  was  no  offence,  it  would  un- 
doubtedly be  preferable  to  demur  or  move  to  quash  before 
raising  the  question  of  insanity. 

By  the  Criminal  Lunatics  Act,  1884  (47  &  48  Vict.  c.  64), 
8.  2,  sub-s.  1,  a  Secretary  of  State  may  order  that  a  person 
committed  for  trial  who  is  certified  insane  shall  be  removed 
to  a  lunatic  asylum  without  being  arraigned.  Such  person 
may,  however,  by  order  of  the  Secretary  of  State,  be 
arraigned  on  becoming  sane. 

Standing  Mute. 

standing  RuLE    18J1 — If    an    accuscd    on    arraignment 

stands  mute,  the  Court  must  direct  a  jury  to  be 
impanelled  to  try  whether  he  stands  mute  of 
malice  or  by  the  visitation  of  God. 

R.  V.  Israel  (2  Cox,  263);  R.  v.  Schleter  (10  Cox,  409). 
In  the  former  of  these  cases,  the  judge,  after  consideration. 
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left  the  question  to  the  jury,  and  this  precedent  was  fol- 
lowed in  the  latter  case  as  of  course. 

The  practice  now  is  clearly  as  stated  in  the  rule,  and  ap- 
parently was  the  same  in  1773.  See  B.  v.  Jones  (1  Leach, 
102). 

Rule  184. — The  jury  may  consist  of  any  twelve  Jury  to  try 
bystanders  ;  but  it  almost  always  consists  of  the  u^^nd^ng 
jurors  already  in  the  box  for  the  purpose  of  trying  mute." 
the  accused  on  the  indictment. 

4  Chitty,  Cr.  L.  268  a.    For  oath,  see  App.  G. 


Rule  185. — If  the  jury  find  that  the  accused  pieaofnot 
stands  mute  of  malice,  the  Court  may  order,  and  l^^^^ng^of 
invariably  does  order,  a  plea  of  Not  Guilty  to  be  mute  of 
recorded.     This  is  also  done  when  the    accused  ^^  ^®" 
will  not  answer  directly  to  the  charge. 

7  &  8  Geo.  4,  c.  28,  s.  2;    R.  v.  Bitton  (6  C.  &  P.  92). 

If  a  man  injures  himself  designedly,  e.g.,  by  cutting  out 
his  tongue  renders  himself  unable  to  speak,  he  will  be  held 
to  be  mute  of  malice  (1  Chit.  C.  L.  424;  JR.  v.  Harris, 
61  J.  P.  792). 

In  times  which,  comparatively  speaking,  may  be  termed 
modern,  there  was  frequently  difficulty  experienced  in  ob- 
taining a  plea  from  those  accused  of  felony.  The  reason 
was  that,  in  the  absence  of  a  plea,  there  could  be  no  trial, 
and  "  the  criminal  escaped  conviction,  and  consequently  his 
blood  was  not  corrupted,  nor  his  lands  forfeited  by  at- 
tainder." There  was  therefore  every  inducement  to  a  guilty 
person,  by  remaining  mute,  to  safeguard  the  interests  of 
his  family  in  his  lands. 

This  refusal  was  not,  however,  always  successful,  for  in 
cases  of  treason  and  "  all  other  offences  below  the  degree  of 
capital  " — such  as  petit  larceny  and  all  misdemeanours — and 
"  murder  and  bloodshed  within  the  verge  of  his  Majesty's 
palace,"   "  an  obstinate  silence  has  always  been  regarded 
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as  a  conviction."  In  other  words,  in  those  cases,  on  an 
accused  standing  mute  of  malice,  a  verdict  of  guilty  was 
entered. 

In  all  felonies,  however,  but  those  not  capital,  the  Court 
seemed  to  have  been  helpless.  Accordingly,  in  order  to 
compel  the  prisoner  to  plead,  and  "  that  the  lord  might  not 
lose  his  forfeiture  in  the  lands,"  forfeiture  of  goods  was 
ordered,  and  the  punishment  of  peine  forte  et  dure  was, 
from  very  early  times,  pronounced  on  the  obstinate  prisoner, 
whether  male  or  female. 

The  form  of  the  judgment,  as  given  in  Hale,  Vol.  2,  319, 
is  as  follows: — "  That  he  be  sent  to  the  prison  from  whence 
he  came,  and  put  into  a  dark  lower  room,  and  there  to  be 
laid  naked  upon  the  bare  ground  upon  his  back,  without 
any  clothes  or  rushes  under  him  or  to  cover  him  except  his 
privy  members,  his  legs  and  arms  drawn  and  extended  with 
cords  to  the  four  corners  of  the  room,  and  upon  his  body 
laid  as  great  a  weight  of  iron  as  he  can  bear,  and  more. 
And  the  first  day,  he  shall  have  three  morsels  of  barley 
bread  without  drink,  and  the  second  day,  he  shall  have 
three  draughts  of  water,  of  standing  water  next  the  door 
of  the  prison,  without  bread,  and  this  to  be  his  diet  till 
he  die." 

This  punishment  was  abolished  by  12  Geo.  3,  c.  20,  a 
refusal  to  plead  in  felony  and  piracy  being  made  equivalent 
to  conviction,  as  in  the  case  of  treason.  Afterwards  7  &  8 
Geo.  4,  c.  28  (supra),  was  passed;  and  finally,  in  1870, 
33  &  34  Vict.  c.  23  enacted  the  abolition  of  attainder  and 
corruption  of  blood  and  forfeiture  for  treason  and  felony. 
Consequently  at  the  present  time,  a  refusal  to  plead  by 
an  accused  not  mute  by  the  visitation  of  God  can  only  be 
vexatious. 


Procedure  on  RuLE  186. — If  tliG  juiy  find  that  the  accused 
Accused '''''  Stands  mute  by  the  visitation  of  God  (a),  the 
stands  mute  Qourt  must  then  order  the  jury  to  be  again  sworn 
o^gS!^*^*'''  to  try  whether  the  accused  is  capable  of  plead- 
ing (b). 

(a)  If  the  accused  is  deaf  and  dumb,  or  even  so  deaf  as 
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to  be  unable  to  hear  what  is  said  and  reply,  he  is  deemed 
mute  by  the  visitation  of  God  (S.  v.  Halton,  R.  &  M.  78). 

(b)  In  directing  the  jury  on  the  question  as  to  capability 
to  plead,  the  judge  should  ask  them  to  consider — 

1.  Whether  the  accused  understands  the  nature  of  the 
charge  laid  in  the  indictment. 

2.  Whether  he  is  able  to  take  his  challenges  to  the  jurors, 
object  to  any  question  put  to  a  witness,  and  instruct  counsel 
as  to  his  defence. 

3.  Whether  he  is  capable  of  understanding  the  course 
of  the  proceedings  on  a  criminal  trial. 

And  should  direct  them  that  if  from  any  mental  or  physi- 
cal defect  the  accused  cannot  so  understand  (or  is  incapable 
of  so  understanding)  and  cannot  take  his  challenges,  &c., 
the  jury  must  find  that  he  is  incapable  of  pleading. 

This  rule  may  be  illustrated  by  a  trial  some  years  ago 
at  the  Glamorganshire  Assizes,  before  Mr.  Commissioner 
Chalmers,  The  case  possessed  some  peculiar  features.  The 
accused  was  a  deaf  mute,  indicted  for  a  criminal  assault 
on  a  child.  There  were  some  twenty  indictments  against  him 
for  similar  offences. 

On  arraignment,  counsel  for  the  defence  stated  that  he 
wished  a  jury  to  be  sworn  to  try  whether  the  accused  was 
able  to  plead.  This  being  allowed,  the  jury  (already  in  the 
box)  were  sworn,  and  found  that  he  stood  mute  by  the 
visitation  of  God.  No  evidence  was  called,  but  the  jury 
heard  his  shrieks  in  answer  to  the  charge. 

The  same  jury  was  then  again  sworn  to  try  whether  he 
was  capable  of  pleading.  Counsel  for  the  Crown  briefly 
opened  the  facts,  and  called  a  witness  to  state  that  by  means 
of  signs  he  could  interpret  the  charge  to  the  accused. 

In  cross-examination,  the  witness  said  that  the  accused 
had  been  born  a  deaf  mute,  was  a  skilled  worker  in  metals, 
earning  good  wages,  was  careful  with  regard  to  money,  and 
generally  well  conducted. 

Asked  to  interpret  some  other  specified  sexual  offences  to 
the  accused,  it  was  seen  that  he  attempted  to  do  so  by  re- 
peating certain  gestures  used  by  him  in  interpreting  the 
original  charge.  On  this,  the  judge  directed  the  jury  that, 
as  it  was  impossible  to  convey  to  him  the  precise  charge 
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it  was  unreasonable  to  conclude  that  he  could  make  his 
defence  to  it,  or  to  expect  that  he  could  understand  the 
proceedings. 

The  jury  accordingly  found  that  he  was  unable  to  plead, 
and  he  was  detained  pending  her  Majesty's  pleasure  being 
made  known;  in  other  words,  he  was  sent  to  a  criminal 
lunatic  asylum. 

This  procedure  was  followed  by  Channell,  J.,  in  R.  v. 
Stafford  Prison  (Governor),  (1909)  2  K.  B.  81,  where  a 
stone  deaf  mute  who  was  unable  to  read  or  write  was  in- 
dicted. 


Procedure  on 
finding  of 
capacity  to 
plead. 


Rule  187. — If  the  jury  find  that  an  accused, 
found  to  stand  mate  by  the  visitation  of  God,  is 
capable  of  pleading,  the  Court  will  then  endeavour 
to  explain  the  charge  to  him  and  obtain  his  plea. 
In  default  of  such  a  plea,  the  Court  will  order  a 
plea  of  not  guilty  to  be  entered  and  the  trial  will 
proceed. 

1  Chit.  Cr.  L.  417. 

This  rule  will  be  only  applicable  where  a  person  of  com- 
petent understanding  is  unable  to  make  a  spoken  reply  to 
the  question  of  guilty  or  not  guilty.  It  does  not  apply  to 
those  who  by  reason  of  actual  insanity  or  physical  causes 
are  incapable  of  pleading. 

The  following  examples  will  exemplify  the  practice  on 
the  point: — 

(a)  In   1773,  a  deaf  mute,  charged  with  stealing  in  a 

dwelling-house,  was  found  by  the  jury  mute  by  the 
visitation  of  God.  After  which,  a  witness  on  her 
oath  stated  that  she  could  make  the  accused  under- 
stand the  proceedings  by  signs.  The  prisoner  was 
arraigned,  tried  and  convicted,  of  simple  larceny 
(B.  V.  Jones,  1  Leach,  102). 

(b)  In  1787,  a  woman  arraigned  for  grand  larceny,  who 

alleged  that  she  was  too  deaf  to  hear  the  indictment 
and  refused  to  plead,  was  found  by  the  jury  mute 
by  the  visitation  of  God.  "  The  same  jury  were 
immediately  sworn  in  chief,  and  charged  to  try 
the  indictment;    and,  after  hearing  the  evidence, 


PLEAS.  183 

which  was  very  clear,  they  found  the  prisoner 
guilty  "  (R.  V.  Steel,  1  Leach,  451). 

The  procedure  in  this  case  is  contrary  to  the 
present  practice,  and  was  condemned  by  Kelly, 
C.  B.,  in  The  Queen  v.  Berry  (infra). 

(c)  In  1827,  a  prisoner  found  mute  by  the  visitation  of 

God  was  shown  the  indictment,  and  the  usual  ques- 
tions were  written  down  and  handed  to  him.  When 
he  had  read  them,  he  wrote  down  his  plea.  The 
names  of  the  jurors  were  then  shown  to  him  and 
the  trial  proceeded.  "  The  judge's  note  of  the  evi- 
dence was  handed  to  him  after  the  examination  of 
each  witness,  and  he  was  asked,  in  writing,  if  he 
had  any  question  to  put.  The  evidence  for  the 
prosecution  failed  to  establish  the  charge,  and  he 
was  acquitted  without  being  called  upon  for  his 
defence.  The  verdict  of  acquittal  was  handed  to 
him  in  writing  "  (Thompson's  Case,  2  Lewin,  137). 
In  this  case  the  capacity  to  plead  seems  not  to 
have  been  in  question. 

(d)  In  1831,  a  deaf  mute  was  found  mute  by  the  visitation 

of  God.  The  charge  was  interpreted  to  her  by 
signs,  and  she  made  signs  which  obviously  im- 
ported a  denial.  A  verdict  of  not  guilty  was  then 
entered,  but  the  interpreter  stated  he  could  not 
make  her  understand  that  she  could  object  to  the 
jurors  called,  &c.  The  jury  were  then  sworn  to 
try  whether  she  was  sane  or  not.  The  judge  told 
the  jury,  that  if  they  were  satisfied  that  the 
prisoner  had  not  then,  from  the  defect  of  her 
faculties,  intelligence  enough  to  understand  the 
nature  of  the  proceedings  against  her,  they  ought 
to  find  her  not  sane.  They  accordingly  found  her 
insane,  and  the  prisoner  was  detained  under  39  &  40 
Geo.  3,  c.  94,  s.  2  (R.  v.  Dyson,  7  O.  &  P.  305). 

(e)  In  1850,  the  jury  having  found  a  deaf  mute  mute  by 

the  visitation  of  God,  they  were  sworn  again  to 
try  whether  the  accused  was  of  sound  mind  or  not. 
The  governor  of  the  prison  where  the  accused  had 
been  confined  stated,.  "  The  defendant  has  his  intel- 
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lects  perfectly,"  and  the  jury  found  him  sanQ,  or, 
as  would  be  said  now,  able  to  plead.  The  judge 
then  told  counsel  for  the  defence  to  plead  not  guilty 
for  the  accused.  This  was  accordingly  done  (jR. 
V.  Whitfield,  3  Car.  &  K.  121). 

The  case  of  R.  v.  Harris  (61  J.  P.  762)  is  evidently  incor- 
rectly reported.  The  only  question  there  was  not  for  the 
jury,  but  for  the  accused,  "  Guilty  or  not  guilty,"  as  he  could 
speak,  and  there  was  no  suggestion  of  actual  insanity. 


Procedure  on 
finding  that 
accused  is 
incapable  of 
pleading. 


Rule  188. — If  the  jury  find  that  an  accused, 
found  to  stand  mute  by  the  visitation  of  God,  is 
incapable  of  pleading,  it  is  unexceptionable  but 
unnecessary  to  swear  them  again  to  try  whether 
the  accused,  is  now  sane  or  not. 

In  B.  V.  Pritchard  (7  C.  &  P.  303),  a  jury  having  found 
that  a  deaf  mute  was  mute  by  the  visitation  of  God,  ,the 
jui-y  were  sworn  again  to  try  whether  he  was  able  to  plead. 

The  prisoner  was  shown  the  indictment,  which  he  read, 
and  made  a  sign  that  he  was  not  guilty.  The  jury  found 
he  was  able  to  plead,  and  were  then  sworn  to  determine 
whether  he  was  now  sane  or  not. 

After  evidence  given,  Alderson,  B.,  told  the  jury  that 
the  question  they  had  to  consider  was,  "  Whether  he  is  of 
sufficient  intellect  to  comprehend  the  course  of  proceedings 
on  the  trial,  so  as  to  make  a  proper  defence,  to  know  that 
he  might  challenge  any  of  you  to  whom  he  might  object, 
and  to  comprehend  the  details  of  the  evidence."  The  jury 
returned  a  verdict  that  the  prisoner  was  not  capable  of 
taking  his  trial. 

Now,  in  this  case,  it  is  clear  that  the  considerations  put 
forward  as  to  the  third  question  must  be  put  also  in  the 
second  question,  otherwise  it  becomes  a  mere  form  of  words. 
I^  an  accused  is  capable  of  pleading,  he  is  legally  of  sound 
mind  at  the  moment,  and  can  take  his  trial. 

In  The  Queen  v.  Berry  (1  Q.  B.  D.  447),  the  Cliairman 
of  Quarter  Sessions  asked  the  jury  at  the  close  of  the  evi- 
dence to  say  whether  the  accused,  found  mute  by  the  visi- 
tation of  God,  was  (1)  guilty  of    the    offence,  (2)  capable 
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of  understanding  and  had  understood  the  nature  of  the  pro- 
ceedings; but  with  all  respect  to  the  learned  chairman,  it 
would  certainly  have  saved  time  if  he  had  ascertained  from 
the  jury,  before  trial,  that  the  accused  was  capable  of  being- 
tried. 

The  Queen  v.  Berry  was  followed  by  Ridley,  J.,  at  the 
Stajffordshire  Assizes,  July,  1903;  but  here  again  it  seems 
that,  reasonably  and  as  a  matter  of  convenience,  when  the 
question  of  capacity  to  plead  is  raised  by  the  defence,  the 
course  taken  by  Mr.  Commissioner  Chalmers  {supra,  p.  181) 
is  the  proper  one. 

In  corroboration  of  this  view,  compare  the  procedure 
where  actual  insanity  is  alleged,  and  the  question  at  issue 
is  capability  to  plead  or  not  (and  see  R.  y.  Stafford  Prison 
(Governor),  supra,  p.  182). 

In  the  case  of  an  accused  not  being  represented  by  coun- 
sel, and  no  suggestion  of  then  existing  mental  defect  being 
raised,  it  may  well  be  that  the  judge,  on  facts  being  brought 
out  during  the  trial,  would  ask  the  jury  to  find  whether 
the  accused  was  capable  of  pleading;  but  this  is  a  very 
special  case,  and  one  which  would  nowadays  seldom  arise. 


Rule  189. — If  the  jury  find  that  an  accused  Order  on 
(who  has  been  found  mute  by  the  visitation  of  ^SjuTedis^* 
God)  is  incapable  of   pleading,  the  Court   must  incapable  of 
order  that  the  accused  shall  be  detained  in  custody  ^  ^^  ^^^' 
during  his  Majesty's  pleasure. 

39  &  40  Geo.  3,  c.  94,  s.  2. 

"  If  any  person  indicted  for  any  offence  shall  be  insane, 
and  shall  upon  0,rraignment  be  found  so  to  be  by  a  jury 
lawfully  impanelled  for  that  purpose,  so  that  such  person 
cannot  be  tried  upon  such  indictment,  or  if  upon  the  trial 
of  any  person  so  indicted  such  person  shall  appear  to  the 
jury  charged  with  such  indictment  to  be  insane,  it  shall 
be  lawful  for  the  Court  before  whom  any  such  person  shall 
be  brought  to  be  arraigned  or  tried  as  aforesaid,  to  direct 
such  finding  to  be  recorded,  and  thereupon  to  order  such 
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person  to  be  kept  in  strict  custody  until  his  Majesty's 
pleasure  shall  be  known;  and  if  any  person  charged  witli 
any  offence  shall  be  brought  before  any  Court  to  be  dis- 
charged for  want  of  prosecution,  and  such  person  shall 
appear  to  be  insane,  it  shall  be  lawful  for  such  Court  to 
order  a  jury  to  be  impanelled  to  try  the  insanity  of  such 
person,  and  if  the  jury  so  impanelled  shall  find  such  person 
to  be  insane,  it  shall  be  lawful  for  such  Court  to  order  such 
person  to  be  kept  in  strict  custody,  in  such  place  and  in 
such  manner  as  to  such  Court  shall  seem  fit,  until  his 
Majesty's  pleasure  shall  be  known;  and  in  all  cases  of  in- 
sanity so  found,  it  shall  be  lawful  for  his  Majesty  to  give 
such  order  for  the  safe  custody  of  such  person  so  found 
to  be  insane,  during  his  pleasure,  in  such  place  and  in  such 
manner  as  to  his  Majesty  shall  seem  fit." 

In  R.  V.  Stafford  Prison  (Governor)  (supra,  p.  182), 
it  was  held  that  the  order  of  Channell,  J.,  that  the  accused, 
a  person  who  by  deafness  and  inability  to  read  or  write 
was  incapable  of  pleading,  should  be  treated  as  insane  and 
detained  during  his  Majesty's  pleasure   was  right. 

Per  Lord  Alverstone,  C.  J.,  "  There  was  no  question  of 
general  insanity,  but  only  one  of  inability  to  understand 
the  proceedings,  and  it  was  expressly  held  that  such  in- 
ability was,  in  point  of  law,  insanity." 


Insanity  (Mental  Defectiveness). 

Insanity.  RuLE  190. — When  it  is  alleged  by  the  defence ( 1 ) 

or  is  suggested  by  the  demeanour  of  an  accused 
that  such  accused  is  by  reason  of  mental  defect 
incapable  of  pleading,  and  so  insane,  the  Court 
will  order  a  jury  to  be  sworn  to  try  whether  the 
accused  is  then  sane  (2). 

(1)  The  allegation  should  be  made  before  plea  (R.  v. 
Southey,  4  F.  &  F.  864). 

(2)  The  rule  is  based  on  the  practice  of  criminal  Courts. 
If  the  jury  find  "insanity,"  the  accused  will  be  ordered 

to  be  detained  under  39  &  40  Geo.  3,  c.  94,  s.  2  (supra). 
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Rule  191. — Where  (1)  insanity  as  affecting  the  Onus  where 
capacity  of  an  accused  to  plead  is  in  issue,  counsel  Sieged^c. 
for  the  Crown  should  begin  and  call  his  witnesses, 
and  show  that  the  accused  is  sane  and  capable  of 
pleading. 

This  rule  is  almost  in  the  words  of  the  decision  in  K.  v. 
Davis,  3  Car.  &  K.  328. 

Note.—R.  V.  Turton,  6  Cox,  385,  is  not  now  followed. 

(1)  This  rule  applies  whether  the  "insanity"  is  pro- 
duced by  mental  defectiveness  or  physical  causes. 


188 


INDICTMENT  AND  INFOKMATION. 


Kinds  of 
pleas. 


Form  of  plea 
of  autrefois 
convict  or 
acquit. 


CHAPTER  VIII. 

PLEA«  [continued) :   to  the  jurisdiction — in  abate- 
ment  AUTKEFOIS   ACQUIT AUTREFOIS   CONVICT 

AUTREFOIS      ATTAINT — STATUTORY      PLEAS      IN 

BAR NOT  GUILTY RIGHT  TO  BE  TRIED. 

Rule  192. — An  accused  who  is  capable  of  plead- 
ing may  either  confess  himself  guilty,  or  plead, 
either  orally  or  in  writing — 
(1.)  To  the  jurisdiction. 
(2.)  In  abatement. 
(3.)  ^Specially  in  bar. 

(a)  Autrefois  acquit ; 
[h)  Autrefois  convict ; 
(c)  (Statutory  plea  resembling  either 
autrefois  acquit  ov  autrefois  convict ; 
(dj  Autrefois  attaint ; 
(e)  Pardon, 
(f;  On  the  facts  (1). 
(4.)  Uenerally  in  bar :  the  general  issue,  or  not 
guilty. 

All  these  pleas  can  be  made  orally,  and  should  be  made 
before  the  charge  is  inquired  into,  though  in  those  of  autre- 
fois acquit,  autrefois  convict,  and  perhaps  autrefois  attaint, 
the  accused  may  plead  not  guilty  and  the  special  plea  at 
the  same  time.  In  practice  this  is  not  done,  but  the  special 
plea  is  first  made. 

In  more  remote  times  all  special  pleas  were  made  in 
writing,  and  handed  in  on  arraignment  to  the  clerk  of  the 
Court.  But  nowadays  the  necessity  for  writing  is  gone,  and, 
except  in  prosecutions  connected  with  libel  and  highways 
and  those  in  the  High  Court,  undesirable. 

See  also  14  &  15  Vict.  c.  100,  s.  28,  which  enacts  that — 
"  In  any  plea  of  autrefois  convict  or  autrefois  acquit  it  shall 
be  sufficient  for  any  defendant  to  state  that  he  has  been 
lawfully  convicted  or  acquitted  (as  the  case  may  be)  of  the 
said  offence  charged  in  the  indictment." 

Pleas  in  the  High  Court  other  than  "  guilty  "  and  "  not 
guilty"  must  be  in  writing  (see  C.  O.  R.  117—119). 

(1)  E.g.,  a  plea  that  others,  ratlone  ienurce,  are  bound 
to  repair,  see  infra,  p.  201.   (For  form  of  plea,  see  App.  H.) 
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Rule  193. — If  the  accused  confesses  himself  Pieaof 
guilty,  the  confession  is  recorded,  and  he  is  then  ^"^*^" 
arraigned  on  a  charge  of  a  previous  conviction  or 
of  being  a  habitual  drunkard  or  a  habitual  crimi- 
nal, if  there  is  any  such  charge  in  the  indictment ; 
and  on  the  determination  of  that  issue  the  Court, 
in  its  discretion,  proceeds  to  judgment. 

The  question  whether  a  plea  of  guilty  is  a  "  conviction  " 
is  of  some  interest.  It  is  stated  in  1  Hale,  685,  "  And  by 
conviction  I  conceive  is  intended  not  bare\y  a  conviction 
by  verdict  where  no  judgment  is  given,  but  it  must  be  a 
conviction  by  judgment."  And  in  2  Hale,  224,  "  That  which 
I  call  a  simple  confession  is,  where  the  defendant  upon 
hearing  of  his  indictment  without  any  other  respect  con- 
fesseth  it,  this  is  a  conviction." 

In  B,.  V.  Kenworthy  (1  B.  &  C.  711),  it  was  assumed  by  What  is  a 
the  Court  that  the  verdict  of  the  jury  of  guilty  was  a  con-  conviction, 
viction,  although  no  proper  judgment  had  been  pronounced 
thereon. 

In  Burgess  v.  Boeteffeur  (7  M.  &  G.  481),  where  penalties 
were  sued  for  under  a  statute,  it  was  held  that  a  plea  of 
guilty  followed  by  a  respite  of  judgment  was  not  a  convic-  ? 
tion.  Per  Tindal,  C.  J.,  "The  word  'conviction'  is  un- 
doubtedly verhum  cequivocum.  It  is  sometimes  used  as 
meaning  the  verdict  of  a  jury,  and  at  other  times  in  its 
more  strictly  legal  sense,  for  the  sentence  of  tKe  Court.  So, 
again,  the  word  '  acquittal '  is  verhum  cequivocum.  It  is 
generally  said  that  a  party  is  acquitted  by  the  jury,  but, 
in  fact,  the  acquittal  is  by  the  judgment  of  the  Court." 

In  Jephson  v.  Barker  (3  T.  L.  R.  40),  where  the  keeper 
of  a  disorderly  house  had,  upon  prosecution,  pleaded  guilty 
and  had  merely  been  bound  over  to  come  up  for  judgment 
when  called  upon,  it  was  held  by  Stephen,  J.,  that  there 
had  been  such  a  "  conviction  "  as  entitled  the  inhabitants 
giving  information  to  the  reward  payable  under  25  Geo.  2, 
c.  36,  on  the  ground  that  there  had  been  a  judgment  which 
would  be  final  except  on  the  happening  of  certain  events. 
He  distinguished  Burgess  v.  Boefefleur  on  the  ground  that 
in  that  case  the  judgment  had  been  respited,  and  said  that 
if  his  view  was  wrong,  his  judgment  in  the  case  before  him 
was  wrong. 

In  B.  V.  Miles  (24  Q.  B.  D.  423),  it  was  held  that  a 
person  who  had  been  found  guilty  of  an  assault  before  a 
Court  of  summary  jurisdiction,  but  who  was  neither  fined 
nor  sentenced  to  imprisonment,  but  was  discharged  on  his 
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Withdrawal 
of  plea. 

Arraignment 
on  previous 
conviction, 
&c. 


giving  security  to  be  of  good  behaviour,  under  42  &  43  Vict, 
c.  49,  s.  16,  sub-s.  2,  had  been  "convicted." 

In  this  last  case,  however,  "  giving  security  "  was  held  a 
substitute  for  "  punishment,"  and  therefore  the  case  scarcely 
throws  light  on  this  point. 

In  R.  V.  Blaby,  (1894)  2  Q.  B.  170,  it  was  held  that 
"  conviction  "  in  the  case  of  an  offence  under  sect.  9  of  the 
Coinage  Act,  1861,  means  a  plea  of  guilty  or  a  finding  of  a 
verdict  of  guilty,  whether  followed  by  sentence  or  not. 

Note. — This  decision  will  apply  to  offences  under  all  the 
Consolidation  Acts,  1861. 

The  decision  in  R.  v.  Blaby  (supra)  was  followed  in 
JR.  V.  Ireland  (1910),  26  T.  L.  R.  267,  where  it  was  held 
that  a  person  found  "  guilty,  but  insane  "  (under  46  &  47 
Vict.  0.  38,  8.  2),  had  been  "  convicted  "  on  an  indictment 
charging  "  wounding  with  intent,"  &c. 

On  the  whole,  it  is  submitted  that  a  person  is  "  convicted  " 
when  he  has  pleaded  guilty  to  or  been  found  guilty  of  a 
criminal  offence. 

A  plea  of  guilty  may  be  withdrawn  at  any  time  before, 
but  not  after,  sentence  (R.  v.  Sell,  9  C.  &  P.  346;  R.  v. 
Plummer,  (1902)  1  K.  B.  339). 

If  aft«r  a  plea  of  guilty  the  person  convicted  denies  a 
charge  of  previous  conviction,  or  of  being  a  habitual 
inebriate  or  criminal,  the  jury  must  be  sworn  to  try  such 
issue,  and  may  be  sworn  w^here  the  subsequent  offence  was 
felony,  as  in  felony,  and  othe^wi^=e  as  in  felonv  or  as  in  mis- 
demeanour (B-  y. 'Turner,  (1910)  1  K.  B.  346V 


When  plea 
to  j  uri.sdiction 
available. 


Plea  to  the  Jurisdiction. 

Rule  194. — A  plea  to  the  jurisdiction  is  avail- 
able when  an  accused  is  arraigned  before  a  Court 
which  cannot  legally  try  him  for  the  offence 
charged.  Such  a  plea  to  be  valid  must  allege 
jurisdiction  in  another  Court. 

(1.)  "  If  an  indictment  of  rape  be  found  before  the  sheriff 
in  his  turn  and  delivered  to  the  justices  because 
the  sheriff  hath  no  jurisdiction  to  take  an  indict- 
ment for  rape,  the  prisoner  may  plead  to  it  with- 
out answering  to  the  felony,  thus  it  was  done  22 
E.  4,  22  b,  which  was  one  Wheeler's  Case:  so 
if  the  justices  of  the  peace  should  arraign  one  for 
treason"  (2  Hale,  256). 
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(2.)  "In  every  case,  to  repel  the  jurisdiction  of  the  King's 
Courts,  you  must  show  a  more  proper  and  suffi- 
cient jurisdiction;    for  if  there  be  no  other  mode 
of  trial,   that  alone   will   give   the   King's   Courts 
a  jurisdiction  "  (per  Lord  Mansfield  in  Mostyn  v. 
Fabrigas]  Cro.  Rep.   172;    and  see  The  King  v. 
Johnson,  6  East,  583). 
A  plea  to  the  jurisdiction  is  rare  nowadays,  for  an  objec- 
tion founded  on  the  want  of  jurisdiction  can  be  taken  under 
a  plea  of  not  guilty  {R.  v.  Keyn,  L.  R.  2    Ex.    D.    63, 
where  the  objection  seems  to  have  been  taken  under  such 
a  plea,  and  certainly    could  properly  have  been  so  taken); 
or,  where  the  defect  is  formal  and/or  apparent  on  the  face 
of  the  indictment,  by  motion  to  quash  (this  is  not  stated  in 
the  text-books,  but  in  principle  it  is  so);    or  by  demurrer; 
or  by  motion  in  arrest  of  judgment;    or  after  trial,  by  appeal 
to  the  Court  of  Criminal  Appeal;    or  by  motion  to  quash 
an  indictment  which  has  been  removed  by  certiorari  into 
the  High  Court. 

In  practice,  the  better  course,  unless  it  is  considered  un- 
desirable to  let  the  facts  come  out  in  Court,  to  adopt  in 
questioning  the  jurisdiction  is  to  enter  a  plea  of  not  guilty, 
and  take  the  objection  at  the  close  of  the  case  for  the  Crown. 
If  such  an  objection  is  overruled,  it  should  be  renewed  in 
the  event  of  a  conviction  by  motion  in  arrest  of  judgment, 
and  if  again  unsuccessful,  then  by  appeal. 

In  R.  V.  Johnson  (supra),  the  plea  to  the  jurisdiction 
liaving  failed,  it  was  ordered  that  the  defendant  do  answer 
over  instanter  otherwise  that  judgment  must  be  entered 
against  him  peremptorily.  If  the  plea  succeeds,  semble,  the 
indictment  will  be  quashed. 

Plea  in  Abatement. 
Rule  195. — A  plea  in  abatement  is  one  which,  What  is  a 
without  admitting  or  denying  the  facts  alleged  ment'^  ^  ^*^" 
in  the  indictment,  advances  some  matter  of  fact 
which  would  defeat  the  indictment. 

This  plea,  with  the  exceptions  given  below,  is  practically 
non-existent. 

It  is  enacted  by  7  Geo.  4,  c.  64,  s.  19,  "  And  for  preventing 
abuses  from  dilatory  pleas,  be  it  enacted,  that  no  indictment 
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or  information  shall  be  abated  by  reason  of  any  dilatory 
plea  of  misnomer,  or  of  want  of  addition,  or  of  wrong  addi- 
tion of  the  party  offering  such  plea,  if  the  Court  shall  be 
satisfied  by  affidavit  or  otherwise  of  the  truth  of  such  plea; 
but  in  such  case  the  Court  shall  forthwith  cause  the  indict- 
ment or  information  to  be  amended  according  to  the  truth, 
and  shall  call  upon  such  party  to  plead  thereto,  and  shall 
proceed  as  if  no  such  dilatory  plea  had  been  pleaded." 

By  14  &  15  Vict.  c.  100,  s.  24,  it  was,  inter  alia,  enacted, 
that  no  indictment  shall  be  vitiated  for  want  of  or  imperfec- 
tion in  the  addition  of  any  defendant  (see  supra,  p.  157). 

In  R.  V.  Cooke  (2  B.  &  C.  871),  where  the  Court  refused 
to  allow  a  plea  in  abatement  to  be  amended,  it  was  laid 
down  that  this  plea  being  merely  dilatory  must  be  certain 
in  every  particular,  and  must  be  pleaded  with  strict  exact- 
ness (see  also  O'Connell  v.  R.,  11  CI.  &  F.  155). 

Occasionally  an  attempt  is  made  to  take  by  special  de- 
murrer an  objection  which  might  properly  be  the  subject 
of  a  plea  in  abatement,  but,  as  has  been  shown  supra,  the 
powers  conferred  on  tribunals  by  various  statutes,  com- 
mencing with  7  Geo.  4,  c.  64,  render  such  attempts  merely  a 
waste  of  time. 


Cases  in 
which  plea 
of  abatement 
survives. 


Rule  196. — The  only  two  cases  in  which  a  plea 
in  abatement  may  still  be  utilised  are,  according 
to  the  late  Sir  James  Stephen,  whose  exact  words 
are  given,  the  following  : — 

(1.)  If  a  peer  of  Parliament,  indicted  for  felony, 
is  arraigned  elsewhere  than  before  the 
House  of  Lords,  or  in  the  Court  of  the 
Lord  High  Steward,  he  may  plead  his 
peerage  in  abatement. 

(2.)  If  an  indictment  is  found  by  a  grand  jury 
of  which  any  member  is  disqualified, 
the  fact  may  be  pleaded  in  abatement. 

Steph.  Dig.  Cr.  Proc.  pp.  172,  173.  See  R.  v.  Sheridan, 
31  St.  Tr.  543—574. 

It  would  be  presumptuous  in  anyone  to  differ  with  so  great 
an  authority  as  Sir  James  Stephen;    but,  while  adopting 
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the  late  judge's  view,  it  may  be  pointed  out  that  both  (1) 
and  (2)  could  be  dealt  with  by  motion  to  quash,  and  probably 
also  by  motion  in  arrest  of  judgment.  However,  perhaps 
the  more  convenient  way  would  be  to  proceed  by  plea  in 
abatement. 

In  R.  V.  Mathew  Wesley  (E.  3  Geo.  1;  Rot.  28),  cited  in 
10  East,  84,  the  form  of  a  plea  in  abatement  was  discussed, 
and  anyone  who  has  to  draw  such  a  plea  should  refer  to  that 
case. 

In  the  above  cases,  the  effect  of  a  plea  in  abatement  is — 

(a)  If  decided  in  favour  of  the  accused,  that  the  indict- 
ment be  quashed,  as  the  provisions  in  7  Geo.  4,  c.  64,  s.  18, 
as  to  amendment  in  cases  of  "  misnomer,"  want  of  addi- 
tion or  wrongful  addition,  would  not  apply. 

(b)  If  decided  in  favour  of  the  Crown  in  treason  .and 
felony,  that  the  accused  plead  over. 

(c)  In  misdemeanour,  that  the  accused  stand  convicted 
{R.  V.  Gibson^  8  East,  112),  but  qucere.  As  to  other  cases 
of  plea  in  abatement,  the  considerations  applicable  to  special 
demurrers  apply  (see  supra,  p.  156). 

Plea  of  Autrefois  Acquit. 

Rule  197. — The  plea  of  autrefois  acquit  (1)  is  a  Essentials 
plea  that  the  accused  has  been  lawfully  acquitted  ll^J'^^f 
on  the  merits  (2)  by  a  Court  of   competent  juris-  aequu. 
diction  (3)  of — 

(a)  The  offence  charged  in  the  indictment ;  or 

(b)  An  offence  of  which  he  might  be  convicted 

on  such  indictment  (4);  or 

(c)  An  offence  of  which  he    might  have  been 

convicted  on  a  former  indictment,  and 
which  is  the  offence  charged  in  the 
indictment  (5).  And  notwithstanding 
that  the  acquittal  was  erroneous  (pro- 
vided it  is  unreversed)  (6),  or  that  it  was 
obtained  in  a  foreign  country  (7). 

(1)  See  R.  V.  Green,  Dears.  &  B.  113,  for  an  example 
of  this  plea,  and  for  statutory  recognition,  see  52  &  53  Vict, 
c.  63,  s.  33. 

B.R.  O 
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(2)  2  Hawk.  c.  35,  s.  8. 

An  acquittal  on  demurrer  is  no  bar  to  another  indictment 
for  the  same  offence  (R.  v.  Richmond,  1  Car.  &  K.  240), 
and  to  be  an  effective  bar  the  acquittal  must  have  been  on 
a  g-ood  indictment,  and  in  circumstances  which  would  have 
rendered  the  accused  liable  to  punishment  thereon  (R.  v. 
Bowman,  6  C.  &  P.  337;    R.  v.  Reader,  id.  342). 

(3)  R.  V.  Welsh,  1  Mood.  175;  Wemyss  v.  Hopkins,  10 
Q.  B.  338:    R.  v.  Miles,  24  Q.  B.  D.  423. 

(4)  E.g.,  A.  is  indicted  for  murder  of  B.  He  proves 
a  previous  acquittal  for  manslaughter  of  B.  on  same  facts. 
His  plea  is  good  (see  R.  v.  Salvi,  10  Cox,  481,  n.;  R.  v. 
O'Brien,  15  Cox,  29;  R.  v.  Gilmore,  15  Cox,  85;  R.  v. 
Morris,  L.  R.  1  C.  C.  R.  90;  R.  v.  Miles,  24  Q.  B.  D. 
423;  and  see  R.  v.  Elrington,  9  Cox,  86,  where  how- 
ever the  dictum  of  Cockburn,  C.  J.,  is  incorrect  in  law). 

(5)  E.g.,  A.  is  indicted  for  the  manslaughter  of  B.  He 
proves  that  he  has  been  previously  acquitted  of  the  murder 
of  B.  on  the  same  facts.  His  plea  is  good  (2  Hale,  246; 
R.  V.  Ryland,  2  Russ.  Cr.  1987). 

(6)  2  Hale,  258;  Vaux's  Case,  4  Rep.  44;  R.  y.  Drury, 
3  Car.  &  K.  193. 

(7)  R.  V.   Hutchinson,  1   Leach,   135. 
See  Table  of  Offences,  App.  A. 

Principal  and  Accessory. 

Note. — If  a  person  is  charged  as  an  accessory  before  the 
fact  to  a  felony,  he  may  prove  a  plea  of  autrefois  acquit  by 
showing  that  he  has  previously  been  acquitted  as  a  principal 
in  the  commission  of  such  felony. 

But  if  a  person  is  charged  as  a  "  principal,"  he  may  hot 
prove  a  plea  of  autrefois  acquit  by  showing  that  he  has 
previously  been  acquitted  of  having  been  an  accessory  before 
the  fact  to  the  felony  charged  (see  infra.  Rule  284). 


Essentials 
of  plea  of 
autrefois 
convict. 


Plea  of  Autrefois  Convict. 

Rule  198. — The  plea  of  autrefnis  convict  is  a 
plea  that  the  accused  has  been  lawfully  convicted 
by  a  Court  of  competent  jurisdiction  of — 

(a)  The  offence  charged  in  the  indictment ;  or 
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(b)  An  offence  of  which  he  might  be  convicted 

on  such  indictment ;  or 

(c)  An  offence  of  which  he  might  have  been 

convicted  on  a  former  indictment  and 
whicli  iis  the  offence  now  charged  in  the 
indictment,  and  notwithstanding  that 
the  conviction  was  had  in  a  foreign 
country. 

Mutatis  mutandis,  the  same  principles  and  rules  apply 
to  this  as  to  the  foregoing  plea. 

Statutory   Pleas    in    Bar    resembling    those    of 
Autrefois  Acquit  and  Autrefois  Convict. 

Note. — The  following  Rules  199 — ^207  are  particular  in- 
stances of  statutory  enactment  available  as  a  plea  in  bar; 
but  in  the  case  of  Rules  203 — 207,  there  might  be  a  plea  in 
bar  founded  on  the  general  principles  contained  in  Rules 
197,  198,  supra. 

Rule  199. — If  a  person,  being  a  natural-born  Piracy  Act, 
subject  or  a  denizen  of  the  King,  is  tried  for 
piracy  under  18  Geo.  2,  c.  80,  and  is  acquitted 
or  convicted,  he  shall  not  be  liable  to  be  indicted 
again  in  Great  Britain  or  elsewhere  for  the  same 
fact  or  high  treason. 

18  Geo.  2,  c.  30,  s.  2. 

Rule  200. — If,  on  the  trial  of  an  indictment  incitement 
under  the   Incitement    to    Mutiny   Act,    1797,   a  Act,  no? 
person  is  acquitted  or  convicted,  he  shall  not  be 
tried  again  on  the  same  facts  for  high  treason  or 
misprision  of  high  treason. 

37  Geo.  3,  c.  70,  s.  3. 

Rule  201. — If,  on  the  trial  of  an  indictment  Unlawful 
under  the  Unlawful  Oaths  Acts,  of  1797,  or  1812,  uQ^'^Ti; 
a  person  is  acquitted  or  C(mvicted,  he  shall  not 
be  tried  again  on  the  same  facts  for  high  treason 
or  misprision  of  treason. 

37  Geo.  3,  c.  123,  s.  7;    52  Geo.  3,  c.  104,  s.  8. 

o2 
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Treason 
Felony  Act, 
1848. 


Facts  proving 
felony  on 
trial  for  mis- 
demeanour. 


Embezzle- 
ment and 
larceny. 


Rule  202.  — If,  on  the  trial  of  an  indictment  for 
felony  under  the  Treason  Felony  Act,  1848,  the 
facts  proved  amount  in  law  to  treason,  no  person 
tried  for  such  felony  shall  be  afterwards  tried  for 
treason  upon  the  same  facts. 

11&12  Vict.  c.  12,8.  7. 

Rule  203. — If,  on  the  trial  of  an  indictment  for 
misdemeanour,  the  facts  proved  amount  to  a 
felony,  the  accused  shall  not  be  acquitted  thereon, 
but  he  shall  not  be  tried  again  upon  the  same 
facts  for  the  felony  so  proved,  unless  the  Courts 
so  direct. 

14  &  15  Vict.  c.  100,  8.  12.   See  p.  404. 

Rule  204. — A  person  who  has  been  acquitted 
on  an  indictment  for  embezzlement  and  convicted 
of  larceny  shall  not  on  the  same  facts  be  subse- 
quently indicted  or  tried  for  larceny  ;  and  a  person 
who  has  been  acquitted  on  an  indictment  for 
larceny  and  convicted  of  embezzlement  shall  not 
on  the  same  facts  be  subsequently  indicted  or 
tried  for  embezzlement. 

24  &  25  Vict.  c.  96,  8.  72. 


False  pre- 
tences and 
larceny. 


Rule  205. — If,  on  the  trial  of  an  indictment 
for  obtaining  money  or  goods  by  false  pretences, 
larceny  is  proved,  the  accused  shall  not  be 
acquitted,  but  he  shall  not  on  the  same  facts  be 
subsequently  indicted  or  tried  for  larceny. 

24  &  25  Vict.  c.  96,  s.  88.  See  p.  409. 

In  B.  V.  Henderson  (C.  &  M.  328),  the  indictment  charged 
obtaining  a  mare  by  false  pretences.  The  accused  pleaded 
a  previous  acquittal  on  an  indictment  founded  on  the  same 
facts  for  larceny.  The  plea  was  disallowed,  but  wrongly, 
as  by  the  statute  then  in  force  (7  &  8  Geo.  4,  c.  29),  a  person 
indicted  for  obtaining  by  false    pretences  was    not    to    be 
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acquitted  if  the  facts  proved  larceuy,  and  consequently  in 
the  above  case  the  accused  wa^s  twice  on  the  same  facts 
placed  in  peril  of  conviction  for  one  offence. 

Rule  206. — A  person  acquitted  on  an  indict-  Attempt. 
ment  for  any  felony  or  misdemeanour  may  not 
be  convicted  on  another  indictment  of  an  attempt 
to  commit  the  same  felony. 

14  &  15  Vict.  c.  100,  s.  17.   See  p.  403. 

EuLE  207. — A  person  acquitted  on  an  indict-  Robbery. 
ment  for  robbery  may  not  be  tried  subsequently 
on  an  indictment  founded  on  the  same  facts  for 
an  assault  with  intent  to  rob. 

24  &  25  Vict.  c.  96,  s.  41. 

Note. — In  connection  with  Rules  197 — 207,  the  Table  of 
Offences  in  Appendix  A.  should  be  consulted. 

Rule  208. — A  plea  of  autrefois  acquit  or  a  plea  Trial  of 
of  autrefois  convict  or  a  plea  in  bar  resembling  such  ^  ®^* 
pleas  (1)  must  be  tried  by  a  jury  sworn  for  that 
purpose  (2)  (unless  counsel  for  the  Crown,  in  the 
exercise  of  his  discretion,  ofPers  no  evidence  on 
the  indictment)  (3). 

(1)  Supra. 

(2)  R.  V.  Bird,  2  Den.  94—98. 

(3)  There  is  no  precise  authority  for  the  exception. 
In  practice,  however,  counsel  for  the  Crown  would  not  think 
of  taking  up  the  time  of  the  Court  in  trying  the  validity  of 
a  plea,  if  he  were  convinced  that  the  plea  would  succeed. 

As  to  evidence  in  support  of  the  foregoing  pleas,  the 
accused  should  first  put  in  a  certificate  of  previous  acquittal 
or  conviction  and  then  prove  his  identity  by  his  own  or  other 
evidence  (see  R.  v.  Parry,  7  C.  &  P.  836;  R.  v.  Bird,  supra). 
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Effect  of  •  Rule  209.— The   effect  of  a  plea  of  autrefois 

autrefois         acquit^   autrefois  convict^  or  statutory  plea  in  bar 
acquit;  autre-  i-esemblinff  such,  is — 

jois  convict ;  O 

piearesem-  (a)  III    Treason    and   Fetony.       If    the    accused 

biingsuch.  pleads  both  not  guilty  and  the  special 

plea  on  arraignment,  and  judgment  is 
given  against  him  on  the  special  plea, 
he  will  be  tried  on  the  plea  of  not  guilty. 
If  he  has  not  so  pleaded  on  arraign- 
ment, but  only  made  the  special  plea,  he 
will,  on  judgment  against  him  thereon, 
be  allowed  to  plead  not  guilty. 

(b)  In    Misdemeanour.     Judgment    against    the 

accused  on  the  special  plea  is  final,  but 
the  Court  may  allow  him  to  plead  over 
to  the  charge,  or  if  he  has  already  so 
pleaded,  to  be  tried  thereon. 

(c)  In  Treaso7i^  Felony  and  Misdemeanour.     Judg- 

ment for  the  accused  on  the  special  plea 
18  final,  and  he  will  be  ordered  to  be 
discharged. 

There  are  many  authorities  establishing  the  validity  of 
these  rules,  applicjable  to  autrefois  acquit  and  convict,  and 
(it  is  submitted)  the  other  statutory  pleas  in  bar  resembling 
them,  but  the  practice  is  so  well  defined  that  it  is  unneces- 
sary to  cite  them. 

In  2  Hale,  pp.  256,  257,  it  is  stated  as  follows:  "And 
regularly,  in  all  cases  of  felony  or  treason,  where  a  man 
pleads  a  special  matter,  though  he  conclude  his  plea  with 
not  guilty  to  the  felony,  or  doth  not  conclude  it  so,  yet  if 
his  plea  be  tried  or  found,  or  ruled  ag^ainst  him,  he  shall 
be  put  to  his  plea  of  not  guilty,  and  be  tried  for  the  felony, 
for  thouffh  a  man  shall  lose  his  land  in  some  cases  for  mis- 
pleading,  yet  he  shall  not  lose  his  life  for  mispleading." 

As  to  the  judgment  for  the  Crown  being  final  in  misde- 
meanours, there  is  no  doubt  that  the  law  is  such.  R.  v. 
Goddard  (2  Lord  Raym.  922),  where  Holt,  C.  J.,  said:  "A 
man  could  not  plead  over  in  any  case  but  in  treason  or 
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felony,  and  not  in  case  of  a  misdemeanour."  But  it  is  most 
probable  that  the  Courts  would,  in  a  fit  case,  allow  the  de- 
fendant to  plead  over  to  the  charge  in  the  indictment  (see 
R.  V.  Strahan,  7  Cox,  85). 

The  effect  of  a  plea  of  autrefois  attaint  (see  next  rule) 
would  probably  be  the  same  as  in  the  two  preceding-  pleas, 
but  the  matter  is  not  free  from  doubt,  and,  being  of  merely 
antiquarian  interest,   needs   no   further  discussion. 

Autrefois  Attaint. 

Rule  21(». — This  is  a  plea  that  the  accused  Plea  of 
being  legally  dead   is  not  liable  to  prosecution,  ^"/^fr 
The  same  formal  rules  apply  as  in  the  two  fore- 
going pleas. 

In  olden  times,  if  a  man  were  condemned  capitally,  which 
means  that  he  became  cimliter  mortuus,  he  was  said  to  be 
attainted,  and  his  property  was  forfeited  and  his  blood  cor- 
rupted. 

By  7  &  8  Geo.  4,  c.  28,  s.  4,  attainder  was  not  allowed  to  be 
pleaded  in  bar  except  for  an  offence  identical  with  that 
charged  in  the  indictment. 

By  33  &  34  Vict.  c.  23,  s.  1,  "  attainder  and  forfeiture  and 
corruption  of  blood  "  were  abolished,  save  in  the  case  of 
outlawry,  in  all  cases  of  treason  and  felony.  Consequently, 
only  in  cases  of  outlawry  can  the  plea  be  made. 

It  would  apply  where  an  outlaw  was  charged  with  the 
felony  in  respect  of  which  he  was  outlawed,  but  such  a  case 
is  scarcely  likely  to  arise  (see  Steph.  Dig.  Cr.  Proc.  p.  149). 

Pardon. 

Rule  211. — The  plea  of  pardon  is  a  plea  that  Plea  of 
the  King  has  pardoned  the  accused  for  the  offence  p**^^^"* 
charged    against    him"  ( 1 ).       A    pardon    may    be 
(a)  under  the  Grreat  Seal ;  (b)  under  the  King's 
Sign  Manual  (2);  (c)  by  statute. 

A  pardon,  other  than  a  statutory  pardon,  in 
which  there  are  no  exceptions  (3),  must  be  pleaded 
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What  offences 
may  be 
pardoned. 


at  the  earliest  opportunity  on  arraignment  (4). 
If  the  pardon  has  been  granted  conditionally, 
the  performance  of  the  conditions  should  be 
averred  in  the  plea  (5). 

(1)  It  is  said  that  the  King  cannot  pardon  so  as  to  remit 
the  penalties  of  a  prcemmiire,  for  committing  a  person  to 
prison  out  of  the  realm,  under  31  Car.  2,  c.  3;  nor  in  the  case 
of  attachment  or  committal  for  a  civil  contempt  of  Court 
(aliter  as  to  criminal  contempt  of  Court,  Re  Bahama  Islands, 
(1893)  A.  C.  138);  nor  in  any  case  where  private  rights 
are  concerned,  e.g.,  a  common  nuisance  which  is  unabated, 
and  no  pardon  under  the  Great  Seal  may  be  pleaded  in 
bar  of  an  impeachment  by  the  Commons  in  England  (12 
&  13  Wm.  3,  c.  2). 

(2)  7  &  8  Geo.  4,  c.  28,  a.  13.  See  also  as  to  "circuit 
pardons,"  now  obsolete,  R.  v.  Beacall,  1  C.  &  P.  454;  Bul- 
lock V.  Dodds,  2  B.  &  Aid.  258. 

(3)  2  Hawk.  c.  37,  as.  58,  60. 

A  statutory  pardon  with  exceptions,  e.g.,  of  a  class  of 
persons,  in  it,  must  be  pleaded,  and  the  person  pleading- 
it  brought  within  it;  otherwise  a  statutory  pardon,  being 
incapable  of  being  waived,  need  not  be  pleaded. 

^4)  If  a  pardon  under  the  Great  Seal  or  Sign  Manual 
is  not  pleaded  on  arraignment,  it  will  be  held  to  be  waived 
(see  2  Hawk.  c.  37,  s.  59;  R.  v.  Lord  Norris,  3  Kolle, 
Rep.  297). 

(5)  But  see  R.  v.  Harrod,  2  Car.  &  K.  294. 

Note. — A  pardon  is  proved  by  producing  it  and  giving 
such  other  evidence  as  is  necessary. 

The  effect  of  a  free  pardon,  whether  originally  absolute 
or  conditional,  is  to  place  the  pardoned  in  the  same  place 
as  he  occupied  before  conviction  (2  Hawk.  c.  37,  s.  48; 
Hay  V.  Tower  Division  Justices,  24  Q.  B.  D.  561). 


Effect  of  plea 
of  pardon. 


Rule  212. — In  treason  and  felony  the  effect  of 
an  unsuccessful  plea  of  pardon  is  that  the  accused 
pleads  over  to  the  charge.  In  misdemeanour, 
judgment  is  final  unless  the  Court  allows  a  plea 
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over.     If  a  plea  of  pardon  succeeds,  the  accused 
is  forthwith  discharged. 

See  2  Hale,  256;  R.  v.  Goddard,  2  Lord  Raym.  920;  R. 
V.  Strahan,  7  Cox,  85. 

Rule  213. — There  may  be  a  demurrer  to  a  Demurrer 

_l  to  plea. 

plea.  ^ 

See  as  to  demurrer,  supra,  p.  155  et  seq.  And  as  to 
its  effect,  supra,  p.  160. 

Plea  of  Not  Guilty. 

EuLE   214. — By    the   plea   of    not    guilty    the  Effect  of 
accused  puts  the  prosecution  to  the  proof  of  every  Suuty.  ^^^ 
material  averment  in  the  indictment. 

7  &  8  Geo.  4,  c.  28,  s.  1. 

This  plea  can  be,  and  is  nearly  always,  made  verbally, 
but  in  an  appropriate  case,  e.g.,  libel,  it  may  be  made  in 
writing.  In  the  Hig-h  Court  it  is  made  by  filing  at  the  Crown 
Office  a  prcBcipe  {see  C.  O.  K.  117—122,  and  Form  78). 

This  plea,  unless  on  a  removed  indictment  sent  down  for 
trial  as  a  King's  Bench  record  {R.  v.  Barrett,  2  Lewin,  264), 
may  be  withdrawn  by  leave  of  the  Court  (R.  v.  Brown,  17 
L.  J.  M.  C  145)  before  sentence  has  been  passed  (R.  v. 
Sell,  9  C.  &  P.  346).    (See  infra,  p.  202.) 

Under  this  plea  the  accused  "  may  prove  any  matter  rele- 
vant to  his  guilt,  whether  by  way  of  traverse  or  by  way  of 
confession  and  avoidance  "  (Steph.  Dig.  Cr.  Proc.  173). 

There  are  two  special  pleas  of  not  guilty,  namely,  a  plea 
by  a  parish  or  county  to  an  indictment  for  not  repairing  a 
road,  &c.,  and  a  plea  of  justification  in  libel. 

As  to  the  first;  in  Chitty's  Criminal  Law  (Vol.  III. 
p.  552),  it  is  said:  "  The  case  of  highways  is  about  the  only 
instance  in  which  the  merits  of  a  criminal  charge  cannot 
always  be  investigated  under  the  general  issue."  In  the  case 
of  a  denial  of  liability  to  amend,  "it  is  settled  that  if  the 
defendants  are  those  who  of  common  right  ought  to  repair, 
or  the  parish  at  large,  they  cannot  throw  the  liability  from 
themselves  upon  any  others  by  pleading  the  general  issue, 
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Withdrawal 
of  plea  by 
one  of  two 
jointly 
accused. 


but  must  state  the  liability  of  the  other  parties  in  a  special 
plea." 

Although,  except  in  the  High  Court,  where  all  pleas  must 
be  written,  there  does  not  seem  to  be  any  rule  that  such  a 
plea  must  be  written,  still  it  is  the  invariable  practice  to 
put  it  into  writing. 

For  Forms,  see  App.  H. 

Withdrawal  of  plea  of  not  guilty. — It  is  now  settled  that 
where  two  or  more  accused  are  jointly  indicted  and  are  given 
in  charge  of  the  jury  (or  not),  and  plead  not  guilty,  one 
may,  during  the  progress  of  the  case  for  the  prosecution 
or  at  any  time  before  verdict,  withdraw  his  plea,  and  plead 
guilty,  and  may  thereafter  give  evidence  for  the  prosecution 
against  the  other  jointly  indicted  persons  (R.  v.  Tomey, 
2  Cr.  App.  R.  329). 

In  such  a  case,  the  Court  on  permitting  the  withdrawal 
of  the  plea  should  at  once  sentence  the  accused  who  has  so 
pleaded  guilty  (Winsor  v.  R.,  L.  R.  1  Q.  B.  per  Cockburu, 
C.  J.,  at  p.  312). 


Right  to  be 
tried  in  the 
King's  Bench 
Division  or 
at  assizes. 


Right  to  be  Tried. 

Rule  215. — If  any  person  or  persons  shall  be 
coirnnitted  for  high  treason  or  felony,  plainly  and 
specially  expressed  in  the  warrant  of  commitment, 
upon  his  prayer  or  petition  in  open  Court,  the  first 
week  of  the  term,  or  first  day  of  the  sessions  of 
oyer  and  terminer  or  general  gaol  delivery,  to  be 
brought  to  his  trial,  shall  not  be  indicted  some 
time  in  the  next  term,  sessions  of  oyer  and 
terminer  or  general  gaol  delivery  after  such  com- 
mitment ;  it  shall  and  may  be  lawful  to  and  for 
the  judges  of  the  C'ourt  of  King's  Bench  and 
justices  of  oyer  and  terminer  and  general  gaol 
delivery,  and  they  are  hereby  required,  upon 
motion  to  them  made  in  open  Court  the  last  day 
of  the  term^  sessions  or  gaol  delivery^  either  by  the 
prisoner  or  anyone  in  his  behalf,  to  set  at  liberty 
the  prisoner  upon  bail,  unless  it  appear  to  the 
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judges  and  justices  upon  oath  made,  that  the 
witnesses  for  the  King  could  not  be  produced  the 
same  term,  sessions  or  general  gaol  delivery ;  and 
if  any  person  or  persons  committed  as  aforesaid, 
upon  his  prayer  or  petition  in  open  Court  the  first 
week  of  the  term  or  first  day  of  the  sessions  of 
oyer  and  terminer  and  general  gaol  delivery,  to 
be  brought  to  his  trial,  shall  not  be  indicted  and 
tried  the  second  term,  sessions  of  oyer  and  ter- 
miner or  general  gaol  delivery,  after  his  commit- 
ment, or  upon  his  trial  shall  be  acquitted,  he  shall 
be  discharged  from  his  imprisonment  (1). 

This  is  sect.  7  of  31  Car.  2,  c.  2  (The  Habeas  Corpus  Act, 
1679). 

See  B.  V.  Palmer,  6  C.  &  F.  652;  B.  v.  Bowen,  9  C.  &  P. 
509. 

(1)  If  the  Court  does  not  so  discharge  him,  he  will  be 
entitled  to  be  discharged  by  the  King's  Bench  Division  on 
writ  of  habeas  corpus  ad  subjiciendum. 

See  Sh.  &  M.  Pr.  C.  O.  2nd  ed.  305—332;  C.  O.  R.  216— 
227;    App.  I. 

The  section  makes   no  provision  for  persons  committed  Misde- 
to  such  Courts  for  trial  for  misdemeanour,  but  these  are  "aeanour. 
entitled  to  be  bailed  under  sect.  3  of  that  Act. 

By  52  &  53  Vict.   c.    12,  if  a  person  committed  for  trial  Assizes  Relief 
to  the  next  Court  of  quarter  sessions  is  not  tried  thereby,  ^^^^  ^^^^• 
he  may  apply  to  the  next  Court  of  assize,  which  must  either  Right  to  be 
try  him,  or  discliarge  him,  or  when  there  is  special  reason  to  tried  at 
do   so,   e.g.,  if   the   witnesses   were   not  procurable  at  the  sessions. 
Court  of  quarter  sessions,  release  him  on  bail.    If  he  is  not 
tried  before  the  holding  of  the  next  Court  of  assize,  that 
Court  must  try  him  or  discharge  him  (see  App.  K.). 

If  he  is  not  either  tried  or  discharged,  he  will  be  entitled 
to  the  protection  of  the  King's  Bench  Division  on  writ  of 
habeas  corpus   (see  supra  (1)  )• 

See  also  C.  O.  E,.  33,  as  to  discharge  of  accused  on  failure 
of  prosecution  to  proceed. 
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CHAPTER  IX. 

APPLICATION  TO  POSTPONE  TRIAL — QUALIFICATION  OF 

PETTY  JURORS CHALLENGES  TO  JURORS — TRIAL 

OF  CHALLENGE. 


t^^^oifone  ^^^^  216.— The  accused  having  pleaded,  or  a 
plea  having  been  entered  for  him,  an  application 
may  be  made  to  postpone  the  trial. 


of  trial. 


By  prosecu-  The  application  is  usually  based  upon  the  inability  of 

a  witness  to  attend  (R.  v.  Palmer,  6  O.  &  P.  652;  R.  v. 
Chapmmi,  8  C.  &  P.  538),  but  it  may  be  made  on  any 
grounds  which  would  prejudice  a  fair  trial  (B.  v.  Jolliffe, 
4  T.  R.  285;  R.  v.  Bowen,  9  C.  &  P.  509),  as,  e.g.,  the  want 
of  "particulars"  {R.  v.  Hamilton,  7  C.  &  P.  448). 
By  defence.  It  is  enacted  by  14  &  15  Vict.  c.  100,  s.  27,  "No  person 

Adjournment  prosecuted  shall  be  entitled  to  traverse  or  postpone  the  trial 
of  any  indictment  found  against  him  at  any  session  of  the 
peace,  session  of  oyer  and  terminer,  or  session  of  gaol  de- 
livery: provided  always,  that  if  the  Court,  upon  the  appli- 
cation of  the  person  so  indicted  or  otherwise,  shall  be  of 
opinion  that  he  ought  to  be  allowed  a  further  time,  either 
to  prepare  for  his  defence  or  otherwise,  such  Court  may 
adjourn  the  trial  of  such  person  to  the  next  subsequent 
session,  upon  such  terms  as  to  bail  or  otherwise  as  to  such 
Court  shall  seem  meet,  and  may  respite  the  recognizances 
of  the  prosecutor  and  witnesses  accordingly,  in  which  case 
the  prosecutor  and  witnesses  shall  be  bound  to  attend  to 
prosecute  and  give  evidence  at  such  subsequent  session 
without  entering  into  any  fresh  recognizance  for  that  pur- 
pose." 


APPLICATION  TO  POSTPONE  TRIAL,  ETC.  205 

Rule  217. — A   Court  of  trial   may  order  the  Power  of 
postponement   of   a    trial,    on    any    ground    that  order  ^st. 
appears  to  it  to  be  sufficient.  ponement. 

From  the  unbroken  practice  of  the  Courts,  as  evidenced 
in  cases  ranging  from  1771  (R.  v.  Jolliffe,  supra)  down  to 
the  present  time,  it  has  been  the  custom  of  the  superior 
criminal  Courts  to  postpone  a  trial  when  a  high  degree  of 
necessity  arose  for  taking  such  a  course.  See  cases  cited 
above  and  in  the  next  note.  In  R.  v.  Fitzgerald  (1  Car. 
&  K.  201)  the  trial  was  postponed,  on  the  application  of 
accused;  after  the  jury  were  sworn,  and  charged,  and  gene- 
rally the  Courts  have  been  bound  by  no  hard-and-fast  rules 
in  the  matter  (see  R.  v.  Bolam,  2  M.  &  Eob.  192). 

If  the  application  is  made  by  accused,  and  granted,  he  Bail  on  post- 
may  be  remanded  in  custody ;  if  by  the  Crown,  the  Court  will  pon^ment. 
admit  him  to  bail,  or  discharge  him  on  his  own  recogni- 
zances, unless  perhaps  where  there  are  very  special  circum- 
stances, or  the  offence  is  a  very  grave  one,  or  the  adjourn- 
ment has  been  made  necessary  by  the  improper  behaviour 
of  the  accused  or  his  friends  in  procuring  the  absence  of  a 
material  witness  (R.  v.  Beardmore,  7  C.  &  P.  497;  R.  v. 
Oshorn,  7  C.  &  P.  799;  see  also  R.  v.  Fitzgerald,  1  Car.  & 
K.  201;    and  see  supra,  p.  105). 

In  granting  an  application  to  postpone,  the  Court  can  Costs  on 
make  any  order  as  to  costs  that  it  thinks  proper,  but  it  seems  po^^pone- 
that,  in  felony,  the  accused  will  never  be  called  upon  to 
pay  the  costs  incurred  by  postponement,  whether  ordered 
on  his  application  or  not  (R.  v.  Hunter,  3  C.  &  P.  591). 
The  evidence  on  the  hearing  of  the  application  may  be  by 
affidavit,  but  it  can  be  given  viva  voce  (R.  v.  Bridgman, 
C.  &  Mar.  271;  R.  v.  Savage,  1  Car.  &  K.  257). 

The  Court  may,  in  the  exercise  of  its  inherent  jurisdiction,  Enlargement 
order  the  recognizances  to  be  enlarged,  as  in  postponement  ^!  recug- 
of  preferring  of  an  indictment  (see  supra,  pp.   105,   106). 

Rule  218. — The  accused  having  pleaded  (or  a  Swearing  the 
plea  having   been    entered  for  himj,    and  there  ^^^^' 
being  no  successful  application  to  postpone  the 
trial,  the  jury  are  sworn,  or  are  allowed  to  affirm. 

For  Forms,  see  App.  G. 
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Qualification        RuLE    '219. — Any    mail    between    the   age    of 
o  jurors.        twentj-one  years  and  sixty  years  of  age,  and  pos- 
sessed of  the  necessary  property  qualification  (a), 

(1)  Who  is  a  natural  born  British  subject  and 

has  not  been  convicted  of  any  infamous 
crime  (b),  or  who,  having  been  so  con- 
victed, has  obtained  a  free  pardon 
therefor  (c) ;  or 

(2)  Who  is  an  alien  who  has   been  domiciled 

in    England  or  Wales  for  ten  years  or 

upwards,   and   is  not  in   other  respects 

disqualified  (d), 

is  qualified,  and,  unless  exempted,  is  liable  to  be 

called  upon  to  serve  on  a  jury  in  any  Court  where 

indictments  arc  tried  (e). 

(a)  6  Geo.  4,  c.  50,  s.  1. 

If  a  juror  is  under  twenty-one  years  of  age  he  is  abso- 
lutely disqualified  (R.  v.  Tremearne,  5  B.  &  C.  254;  R. 
V.  Mellor,  7  Cox,  454). 

If  a  juror  is  over  sixty  years  of  age  it  is  submitted  that 
he  is  absolutely  disqualified,  and  this,  notwithstanding  the 
decision  in  Mulcahy  v.  R.,  L.  R.  3  H.  L.  306,  which  -was 
a  case  of  property  qualification  only,  and  not,  as  in  the 
case  provided  for  by  the  rule,  one  of  property  and  personal 
qualification. 

(b)  "  Infamous  crime,"  was  treason,  felony  or  serious 
misdemeanour,  e.g.,  perjury,  conspiracy,  see  2  Halo,  277; 
but  see  supra,  p.  95;  and  24  &  25  Vict.  c.  96,  s.  46,  for 
statutory  "infamous  crimes." 

(c)  33  &  34  Vict.  c.  23,  s.  1;   c.  77,  s.  10. 

Qu(Ere,  whether  9  Geo.  4,  c.  32,  s.  3,  as  to  the  effect  of 
the  endurance  of  punishment  applies  to  the  case  of  jurors. 

If  so,  a  person  who  has  committed  treason,  capital  felony, 
or  "  infamous  "  misdemeanour  (ubi  supra),  and  has  not 
obtained  a  free  pardon,  is  incapable  of  serving  on  a  jury 
(33  &  34  Vict.  c.  23,  s.  2),  although  he  has  endured  his 
punishment;  while  he  is  capable  of  so  serving  if  he  has 
been  convicted  of  a  non-capital  felony,  and  has  endured  his 
punishment  (9  Geo.  4,  c.  32,  s.  3).  But  it  is  submitted  that 
the  last  mentioned  statute  applies  only  to  those  disqualifi- 
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cations  which  were  affixed  to  felonies  at  common  law.    (See 
2  Hale,  278;     and  infra,  p.  322.) 

(d)  33  &  34  Vict.  c.  77,  s.  8. 

(e)  This  rule  does  not  apply  to  common  jurors  in  the 
City  of  London  (6  Geo.  4,  c.  50,  s.  50;  51  &  52  Vict.  c.  41, 
s.  88  (2)  ),  or  to  jurors  at  a  coroner's  inquest  (50  &  51  Vict, 
c.  71,  s.  8). 

The  chief  statutes  dealing-  with  jurors  are  6  Geo.  4,  c.  50; 
25  &  26  Vict.  c.  107;  33  &  34  Vict.  c.  77;  45  &  46  Vict.  c.  50. 
The  first  statute  repealed  wholly  or  partially  sixty-six  pre- 
vious statutes,  and  consolidated  the  law  as  to  jurors.  The 
second  refers  to  the  summoning  of  jurors.  The  third  con- 
tains a  list  of  exemptions,  and  the  fourth  deals  with  quali- 
fication of  jurors  in  boroughs.  There  are  many  other 
statutes  conferring  exemptions,  but  it  is  not  considered 
necessary  to  set  any  of  them  out. 

Rule  220. — Every  juror  in  a  trial  in  a  criminal 
Court  other  than  the  King-'s  Bench  Division  of 
the  High  Court  is  a  common  juror  In  the 
King's  Bench  Division  of  the  High  Court,  in 
cases  of  misdemeanour,  but  not  in  treason  or 
felony,  a  special  jury  may  be  ordered. 

C.  O.  R.  147;    Sh.  &  M.  Pr.  C.  0.  2nd  ed.  113  et  seq. 

An  alien  is  now  tried  exactly  as  if  he  were  a  natural-born 
subject,  his  former  right  to  trial  by  a  jury  de  medietate 
linguae  being  abolished'  by  the  Naturalisation  Act,  1870 
(33  &  34  Vict.  c.  34,  s.  5).  This  rule  does  not  take  into  ac- 
count proceedings  in  the  House  of  Lords. 

The  qualifications  for  a  special  juror  are  detailed  in  33  & 
34  Vict.  c.  77,  s.  6. 

Challenge. 

Rule  221. — An  objection  to  jurors  or  a  juror  chaiienofe. 
may  be  taken  by  challenge  (1). 

Before  being  called  upon  to  challenge  an 
accused  is  entitled  to  have  the  whole  jury  panel 
read  over  to  him  (2). 

(1)  See  2  Hale,  266  et  seq. 

(2)  n.  V.  Frost,  9  0.  &  P.  135. 
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Kinds  of 
challenge. 


The  proper  time  to  challenge  the  array  or  the  polls  is  not 
until  a  full  jury  has  appeared  (K.  v.  Edmonds,  4  B.  &  Aid. 
471;  R.  V.  Lacy,  3  Cox,  517),  and  an  individual  juror  must 
be  challenged  when  his  name  is  called  and  before  he  has 
been  sworn  (and  before  he  has  repeated  the  words  of  the 
oath  (Steph.  Dig.  Cr.  Proc.  186))  or  has  affirmed. 

Rule  222. — Challenges  are  either  (1)  to  the 
array  or  (2)  to  the  polls. 

Challenges  to  the  array  are  always  For  cause. 
Challenges  to  the  polls  are  either  ( 1 )  Peremptory 
or  (2j  For  cause. 

See  2  Hale,  266  et  aeq. 


Challenge 
to  the  array. 


Challenge  to 
the  array. 


Rule  22'^. — A  challenge  to  the  array  is  an 
objection  to  the  whole  panel  of  jurors,  and  is 
really  an  allegation  that  the  panel  has  not  been 
properly  returned,  and  is  based  either  on  the 
default  or  the  partiality  of  the  sheriff  or  other 
officer  concerned  in  the  return  of  the  jury,  which 
can  either  be  established  as  a  fact  or  can  be 
inferred  from  certain  facts 

It  is  stated  in  certain  text-books  that  challenges  to  the 
array  are  divided  into  principal  challenges  and  those  for 
favour,  but  it  is  difficult  to  distinguish  between  these  two 
(alleged)  classes.  The  distinction,  if  it  exists,  appears  to 
be  that  in  a  principal  challenge  the  allegation  is  of  itself, 
if  true,  sufficient  to  show  partiality,  and  will  be  disposed  of 
by  the  Court,  but  that  in  a  challenge  for  favour  the  alleged 
facts  must  be  left  to  a  jury  to  draw  the  inference  suggested. 

(See  Co.  Litt.  156  a;  Bac.  Abr.  Juries  (E.)  1;  12  Dyer, 
367.) 

At  the  present  time,  the  Court  would  almost  invariably, 
unless  the  point  was  glaringly  plain,  appoint  triers  in  the 
case  of  all  such  challenges,  and  so  the  distinction  is  of  no 
practical  importance. 

Rule  224. — A  challenge  to  the  array  must  be 
precise  (1),  and  should  be  in  writing  (2),  although 
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it  is  not  essential  that  it  should  be  written  (3).     It 
may  be  demurred  to  (4). 

(1)  R.  V.  Hughes,  1  Car.  &  K.  235. 

(2)  E.  V.  Edmonds,  4  B.  &  Aid.  471. 

(3)  Mayor  of  Carmarthen  v.  Evans,  10  M.  &  W.  274. 

(4)  If  the  opposite  party  wishes  to  object  to  the  suffi- 
ciency of  the  challenge  he  may  demur  thereto.  See  cases 
(2),  (3),  supra. 

For  examples  of  successful  "  principal  "  challenges,  where 
the  sheriff  is  the  actual  prosecutor  or  party  aggrieved,  see 
R.  V.  Sheppard,  1  Leach,  101;  R.  v.  Edmonds,  and  R.  v. 
Hughes,  supra,  where  a  challenge  to  the  array  on  the  ground 
that  the  sheriff  "  has  not  chosen  the  panel  unindifferently 
and  impartially  as  he  ought  to  have  done  and  that  the  panel 
is  not  an  indifferent  panel,"  was  held  bad,  as  being  too 
indefinite. 

In  the  High  Court  the  alleged  partiality  in  the  master  of 
the  Crown  Office  is  no  ground  for  a  challenge  to  the  array, 
he  being  the  officer  of  the  Court  expressly  appointed  to 
nominate  the  jury  (see  R.  v.  Edmonds,  supra). 

For  Form  of  Challenge  to  the  Array,  see  Appendix  H. 

Rule  225. — If  the  Court  will  not  decide  the  Trial  of 
validity  of  the  challenge,  triers  are  selected,  and  ^  ^  ®"^^* 
their  verdict  settles  the  matter. 

The  triers  may  be  selected  from  the  bystanders,  but  gene- 
rally two  of  the  jury  are  chosen. 

If  the  challenge  is  allowed  the  array  is  quashed  (i.e.,  set 
aside),  and  a  venire  is  awarded  to  the  coroner,  or,  if  it  is 
quashed  against  him,  to  two  persons  chosen  by  the  Court, 
who  are  termed  Elisors.  The  array  returned  by  them  cannot 
be  quashed  (Co.  Litt.  158  a).  For  the  proceedings  on  the 
trial  of  a  challenge,  see  R.  v.  Edmonds,  4  B.  &  Aid.  471. 

As  to  oath  and  affirmation  by  triers,  see  App.  G-. 
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Challenge  to  the  Polls  for  Cause. 

Senteto         ^ULE  226.— A  challenge  to  the  polls  is  either 
the  polls.         (1)  for  cause  or  (2;  peremptory,  and  is  an  objec- 
tion to  an  individual  juror. 

The  prosecution  or  the  defence  may  challenge 
any  number  of  jurors  for  cause  (1),  or  a  juror  may 
allege  incapacity  in  himself  ('2). 
A  cause  of  challenge  may  be — 

(1.)  Propter  honoris  respectum—i.e.^  where  a 
peer  is  returned  as  a  j  uror. 

(2.)  Propter  defectum — i.e.^  where  there  is  a 
want  of  qualification  in  respect  of  age, 
or  under  the  statutes  dealing  with 
juries. 

(8.)  Propter  ajfectum — i.e.^  where  there  is  par- 
tiah'ty,  actual  or  to  be  presumed  from 
words,  relationship,  employment,  or 
other  circumstances. 

(4.)  Propter  (hlictum — i.e.,  where  the  juror  is 
an  outlaw,  or  has  been  convicted  of 
an  unpardoned  infamous  crime,  e.g., 
treason  or  felony,  perjury,  conspiracy. 

(1)  A  challenge  for  cause  to  the  polls,  unless  the  objec- 
tion is  so  plain  that  the  Court  could  readily  decide  the  point 
itself,  is  tried  as  follows:  If  the  first  juror  is  challenged 
the  Court  appoints  two  triers,  and  they  sit  as  the  jury, 
the  onus  being  on  the  challenger  to  make  out  his  case.  If 
the  objection  fails,  that  juror  and  the  triers  sit  to  hear  the 
next  objection.  If  that  fails  the  triers  are  dispensed  with, 
and  the  two  jurors  sit  and  try  any  other  objection.  But  if 
at  first,  or  at  any  time,  there  are  two  jurors  available  the 
triers  are  not  wanted. 

(2)  Mansell  v.  R.,  Dears.  &  B.  375;  4  Harg.  St.  Tr. 
740. 

Note. — A  challenge  for  cause  to  the  polls  should  be  put 
in  writing  where  practicable. 


APPLICATION  TO  POSTPONE  TRIAL,  ETC.  211 

In  practice,  the  objection  is  almost  always  made  verbally, 
but  in  strict  law  it  should  be  in  writing;  and,  moreover, 
where  the  objection  is  propter  delictum,  it  would  also  be 
more  convenient  to  have  it  written,  as  such  an  objection 
nmst  be  evidenced  by  production  of  the  record  of  convic- 
tion (see  R.  V.  Hughes,  1  Car.  &  K.  235).  In  misde-  • 
meanours,  every  challenge  to  the  polls  by  the  accused  must 
be  for  cause  (see  infra,  Rule  229  (3)). 

For  Form,  see  App.  H. 

Rule  227. — A  juror  who  has  been  challenged  Exammation 
may  be  examined  as  to  his  qualification  or  par-  ^^^^^  ®"^^ 
tiality. 

R.  V.  Bowling,  2  St.  Tr.  N.  S.  381.  See,  as  to  his  ex- 
amination, 2  Hawk.  c.  43,  s.  28;  R.  v.  Edmonds,  4  B.  & 
Aid.  471;  R.  v.  Martin,  6  St.  Tr.  N.  S.  925;  R.  v.  Guijey, 
7  St.  Tr.  N.  S.  467;  and  R.  v.  Cook,  13  St.  Tr.  311,  334. 
Before  challenge,  a  party  is  not  entitled  to  question  a  juror 
with  a  view  to  discovering  whether  a  cause  of  challenge 
exists  in  his  case  (R.  v.  Stewart,  1  Cox,  174). 

Rule  228. — All  challenges  on  the  part  of  the  challenges  by 
Crown  must  be  for  cause.  S^^^oSy 

6  Geo.  4,  c.  50,  s.  29. 

''  ...  If  they  that  sue  for  the  King  will  challenge  any 
of  those  jurors,  they  shall  assign  of  their  challenge  a  cause 
certain,  and  the  truth  of  the  same  challenge  shall  be  en- 
quired of  according  to  the  custom  of  the  Court  .   .   .   ." 

In  other  words,  the  Crown  has  no  right  of  peremptory 
challenge.  In  practice,  however,  if  the  Crown  objects  to 
a  certain  juror,  the  juror  is  ordered  to  "  stand  by  "  until 
the  panel  has  been  exhausted  (R.  v.  Parry,  7  C.  &  P.  836; 
R.  V.  Geach,  9  C.  &  P.  499). 

If,  without  counting  the  jurors  so  ordered  to  stand  by, 
and  those  peremptorily  challenged  by  the  accused,  tliere  are 
not  twelve  jurors  left,  then,  if  the  accused  has  challenged 
any  for  cause,  he  must  justify  his  challenge  in  each  case. 

If,  after  counting  the  number  of  his  peremptory  chal- 
lenges and  those  substantiated  for  cause,  there  are  still  not 
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suflElcient  left  to  form  a  jury,  then  the  Crown  must  justify 
its  individual  challenges.  See  Mansell  v.  R.,  Dears.  &  B. 
375. 

Until  the  accused  has  proved  his  objections  for  cause, 
the  Crown  need  not  show  cause  (2  Hawk.  c.  4,  s.  3;  Bac. 
Abr.  Juries  (E.)  10;  4  Bla.  Com.  357).  If  a  challenge 
succeeds,  the  juror  is  not  sworn.  If  it  fails,  he  is  sworn, 
or  allowed  to  aflBjrm. 


Number  of 
peremptory 
challenges 
allowed  to 
accused  in — 
Treason. 


Felony. 

No  peremp- 
tory challenge 
in  misde- 
meanour. 


Peremptory  Challenge. 
Rule  229. — An  accused  has — 

(1.)  In  treason,  thirty-five  peremptory  chal- 
lenges (1),  except  in  cases  of  treason 
in  compassin^j^  or  imagining  the  death 
of  the  King,  or  misprision  of  such 
treason,  where  the  overt  act  alleged 
in  the  indictment  shall  be  assassina- 
tion of  the  King,  or  any  direct  attempt 
against  his  life,  or  against  his  person, 
whereby  his  life  may  be  endangered,  or 
his  person  may  suffer  bodily  harui  (2) ; 
or  an  attempt  to  injure  in  any  manner 
the  person  of  the  sovereign  (3j,  when 
the  peremptory  challenges  are  as  in 
felony. 

(2.)  In  felony,  twenty  peremptory  challenges. 

(3.)  In  misdemeanour,  no  challenge  except 
for  cause. 

(1)  7  &  8  Will.  3,  c.  3,  s.  2. 

(2)  39  &  40  Geo.  3,  c.  93,  s.  1. 

(3)  5  &  6  Vict.  c.  51,  ss.  1,  2. 

A  peremptory  challenge  means  one  which  is  valid 
although  no  cause  is  assigned  for  it.  In  misdemeanour,  it 
is  customar}^  on  the  accused  notifying  the  clerk  of  any 
objection,  to  let  the  person  so  objected  to  stand  by  so  long 
as  there  remain  twelve  jurors  to  try  the  case. 

This  practice  would  be  followed  also  in  a  case  of  mis- 
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prision  of  treason  if  it  were  held  that  the  accused  has  no 
peremptory  challenge  in  such  a  case. 

Note. — It  is  doubtful  whether  he  has  any  peremptory 
challenge,  and  the  point  has  yet  to  be  decided  (see  2  Hawk. 
c.  43,  s.  5,  and  7  &  8  Will.  3,  c.  3,  s.  2). 

The  question  of  procedure  in  peremptory  challenge  was 
considered  in  R.  v.  Geach  (9  C.  &  P.  499),  the  head-note 
of  which  runs  as  follows  :  "If  on  the  trial  of  a  case 
of  felony,  the  prisoner  peremptorily  challenge  some  of 
the  jurors,  and  the  counsel  for  the  prosecution  also 
challenges  so  many  that  a  full  jury  cannot  be  had,  the 
proper  course  is  to  call  over  the  whole  of  the  panel 
in  the  same  order  as  before,  only  omitting  those  who 
have  been  peremptorily  challenged  by  the  prisoner,  and  as 
each  juror  then  appears  for  the  counsel  for  the  prosecution 
to  state  their  cause  of  challenge,  and  if  they  have  sufficient 
cause,  and  the  prisoner  does  not  challenge,  for  each  juror 
to  be  sworn." 

If  an  accused  has  exhausted  his  number  of  peremptory 
challenges,  he  may  not  withdraw  an  objection  to  one  juror 
in  order  to  object  to  another  fresh  juror  {R.  v.  Parry,  7 
C.  &  P.  836);  and  if  he  has  exceeded  his  proper  number  of 
challenges,  "  every  peremptory  challenge  beyond  the  num- 
ber allowed  by  law  in  any  of  the  said  cases  shall  be  entirely 
void  "  (7  &  8  Geo.  4,  c.  28,  s.  3). 

Rule    230. — It    is    doubtful    whether    on    any  Challenge  on 
other  plea  than  that  of  not  guilty  an  accused  maj  Sg^a*^^^^ 
peremptorily  challenge  any  juror. 

"  It  seems,  but  it  is  not  certain,  that  in  such  cases  no 
peremptory  challenges  are  allowed  "  (Steph.  Dig.  Cr.  Proc. 
p.  186). 

In  2  Hale,  p.  267,  it  is  said:  "  By  the  common  law,  if  a 
man  were  outlawed  of  felony  or  treason  and  brought  a  writ 
of  error  upon  the  outlawry,  and  assigned  some  error  in  fact, 
whereupon  issue  was  joined,  he  should  not  challenge 
peremptorily,  or  without  cause.  The  like  law  seems  to  be,  if 
he  had  pleaded  any  foreign  plea  in  bar  or  in  abatement, 
which  went  not  to  the  trial  of  the  felony,  but  of  some  col- 
lateral matter  only." 
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See  also  2  Hawk.  c.  43,  s.  6,  where  it  is  stated:  "  It  hath 
been  anciently  adjudged  ....  that  a  man  shall  have  the 
same  peremptory  challenge  upon  an  issue  found  upon  col- 
lateral matter  alleged  in  avoidance  of  an  outlawry  for  a 
capital  crime  as  he  may  on  the  general  issue.  But  the  con- 
trary is  holden  by  Hale.  ..." 

See  R.  V.  Radcliffe  (1  W.  Bl.  3),  where  the  accused 
answered,  "  that  he  was  not  the  person  mentioned  in  that 
record  (of  attainder  of  treason)."  Mr.  Attorney  then 
averred  that  he  was;  and  issue  being  then  joined,  a  jury 
was  called  to  try  it  at  the  bar  instanter  ...  a  jury  was 
impanelled  on  ths  spot  by  the  under-sheriff  of  Middlesex, 
who  attended  for  that  purpose. 

"  The  prisoner  was  allowed  no  peremptory  challenges  to 
the  jury  (though  he  demanded  that  liberty),  on  the  autho- 
rity of  Lord  Hale,  2  P.  C.  367." 

The  above  was  an  extreme  case,  for  the  issue  was  collateral 
only  in  name. 

Severance  of        RuLE  231. — If  two  or  move  accused  are  jointly 
^   *      arraigned,  they  may  sever  their  challenges,  or,  in 
other  words,  each  has  a  right  to  the  full  number 
of  peremptory  challenges. 

"  And  if  twenty  men  were  indicted  for  the  same  offence, 
though  by  one  indictment,  yet  every  prisoner  shall  be 
allowed  his  peremptory  challenge  of  thirty-five  persons  " 
(2  Hale,  268). 

But  see  R.  v.  Fisher  (3  Cox,  68),  where  Piatt,  B.,  stated: 
"  As  to  the  case  of  R.  v.  Seeley,  the  judge  may  have  allowed 
the  challenges  to  have  been  severed;  but  it  is  an  ill  prac- 
tice to  do  so." 

Note. — This  statement  is  an  obiter  dictum,  as  the  appli- 
cation made  to  Piatt,  B.,  was  for  separate  trials  on  a  joint 
indictment. 

If  two  or  more  accused  refused  to  join  in  their  challenges, 
the  Crown  might  proceed  against  each  separately  (Co.  Litt. 
156;  Fost.  106). 


APPLICATION  TO  POSTPONE  TRIAL,  ETC.  216 

Rule  232. — If  a  panel  is  exhausted  by  chal-  Proceedings 
lenges,  it  is  doubtful  whether  the  judge  may  o?pa'n\r'''" 
award  a  tales  or  not  "  without  a  warrant  from 
the  Attorney-General,  or  an  express  assignment 
from  the  Court  before  which  the  inquest  is 
taken  ''  ;  but  he  may,  suo  motu,  order  a  fresh  panel 
to  be  returned  instanter,  without  further  precept. 

2  Hawk.  c.  41,  s.  18. 

It  is  stated  in  Bla.  Com.  335,  that  a  tales  can  be  awarded 
in  such  circumstances,  and  this  was  done  in  R.  v.  Edmonds, 
1  St.  Tr.  N.  S.  785.  The  point,  however,  is  of  but  small 
moment,  as,  in  such  a  case,  the  Court  would  order  the  sheriff 
to  return  a  panel  at  once,  without  further  precept  (1  Hale, 
28,  261;  6  Geo.  4,  c.  50,  s.  20). 

In  jB.  V.  Cropper  (2  Mood.  18 J,  "  the  jury  panel  contained 
the  names  of  forty-eight  persons.  On  its  being  called  over, 
seven  were  challenged  by  the  prisoner  and  five  by  the  Crown. 
Only  eight  of  the  forty-eight  jurymen  were  in  attendance 
besides  those  challenged,  and  these  eight  went  into  the  box. 
The  panel  had  been  entirely  called  through. 

"  The  counsel  for  the  prisoner  then  proposed  that  the 
panel  should  be  again  called,  which  was  done,  and  on  the 
first  challenge  on  the  part  of  the  Crown,  the  counsel  for 
the  prisoner  called  upon  the  counsel  for  the  Crown  to 
assign  cause  of  challenge.  Cause  was  assigned,  which  ap- 
peared to  the  learned  Baron  to  be  insufficient,  and  that  juror 
was  sworn.  The  next  juryman  challenged  on  the  part  of 
the  Crown  was  sworn  on  the  voir  dire,  and  examined  for 
cause,  which  cause  was  not  allowed  by  the  learned  Baron, 
and  he  was  then  sworn.  The  jury  were  thus  completed  and 
sworn." 

This  jury  disagreeing,  after  being  locked  up  without  food 
from  seven  o'clock  at  night  until  noon  the  following  day, 
were  discharged,  and  "  the  under-sheriff  was  then  ordered 
by  the  Court  to  summon  a  panel  of  seventy-two  jurymen, 
and  the  Court  was  adjourned.  The  propriety  of  the  panel 
was  objected  to  by  the  prisoner's  counsel;  but  it  was  subse- 
quently upheld." 

Note.-  -"  Tales  "  is  the  first  word  in  the  phrase  tales  de 
circumstantibus,  which  literally  means,  "  like  men  from 
those  standing  around." 
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It  refers,  as  in  the  text,  to  an  occasion  when,  from  one 
reason  or  another,  there  are  not  sufficient  of  the  original 
jury  panel  left  to  form  a  jury.  Either  party  may  then 
"  pray  a  tales,"  or,  in  other  words,  ask  that  from  the  by- 
standers the  jury  may  be  made  up  (6  Geo.  4,  c.  50,  s.  20; 
1  Ch.  Arch.  Prac.  12th  ed.  p.  383,  and  see  supra,  p.  215). 

Rule  233. — If  a  challenge  to  the  array  or  to 
the  polls  is  wrongly  disallowed  (whether  such 
challenge  be  peremptory  or  for  cause),  the  pro- 
ceedings may  be  set  aside  by  the  Court  of  Criminal 
Appeal  (1)  or  by  the  King's  Bench  Division  on 
application  for  a  writ  of  venwe  de  novo,  and  a  writ 
of  venire  de  novo  ordered  to  issue  (2). 

(1)  See  infra,  "  Venire  de  novo,"  p.  367. 

(2)  R.  V.  Edmonds,  1  St.  Tr.  N.  S.  785;  O'Connell  v. 
R.,  5  St.  Tr.  N.  S.  1;   Gray  v.  R.,  6  St.  Tr.  N.  S.  117. 

Disqualified  but  Unchallenged  Juror. 

Rule  234. — If,  in  the  course  of  the  trial  and 
before  verdict  it  is  discovered  that  a  juror  is 
not  on  the  panel  (aj,  or  being  on  the  panel  has 
been  sworn  in  a  wrong  name  (b),  or  is  disquali- 
fied (c),  the  Court  will,  on  application  made,  or 
suo  motu,  discharge  the  jury  and  order  the  trial  to 
be  commenced  de  novo. 

(a)  R.  V.  Phillips,  11  Cox,  142. 

(b)  R.  V.  Metcalf,  3  Cox,  220. 

(c)  This  is  so  on  principle. 
And  see  infra,  Rule  266. 


Disqualifica- 
tion dis- 
covered after 
verdict. 


Rule  235. — If  a  juror  is  disqualified  from 
acting  as  a  juror  and  the  fact  is  not  discovered 
until  after  verdict,  a  motion  may  be  made  to 
arrest  judgment,  unless  the  disqualification  refers 
to  the  fact  that  such  juror  has  not  been  returned 
as  a  juror  by  the  sheriff. 

See  infra,  Eule  295. 
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See  R.  V.  Tremearne  (5  B.  &  C.  524),  where  a  new  trial 
was  ordered  of  an  indictment  for  perjury,  because  one  of 
the  jurors  was  disqualified  by  infancy. 

And,  per  contra,  R.  v.  Sutton  (8  B.  &  C.  419),  where  the 
Court  seemed  to  doubt  Avhether  "a  new  trial  has  ever  been 
granted  on  the  ground  that  a  juror  was  liable  to  be  chal- 
lenged," but  in  that  case,  the  objection  was  by  statute 
declared  to  be  by  challenge,  so  the  opinion  of  the  Court 
given  is  merely  an  obiter  dictum  (see  also  R.  \.  Sheppard, 
1  Leach,  101). 

By  6  Geo.  4,  c.  64,  s.  21,  it  is  enacted  that  "No  judg- 
ment after  verdict  upon  any  indictment  or  information  for 
any  felony  or  misdemeanour  shall  be  stayed  or  reversed  .  .  . 
nor  by  reason  that  the  jury  process  has  been  awarded  to 
a  wrong  officer  upon  an  insufficient  suggestion,  nor  for  any 
misnomer  or  misdescription  of  the  officer  returning  such 
process,  or  of  any  of  the  jurors,  nor  because  any  person  has 
served  upon  the  jury  who  has  not  been  returned  as  a  juror 
by  the  sheriff  or  other  officer." 

It  therefore  seems — although  the  point  is  not  free  from 
doubt — that  in  any  other  ^case  than  those  there  provided 
for,  even  after  verdict,  an  objection  on  the  ground  of 
disqualification  might  be  taken  on  motion  in  arrest  of  judg- 
ment; and  if  that  were  unsuccessful,  by  appeal,  or  by  motion 
for  a  writ  of  venire  de  novo. 

If,  however,  the  ground  of  disqualification  was  known  to 
the  objector  during  the  trial,  and  was  not  brought  to  the 
knowledge  of  the  Court,  he  will  be  deemed  to  have  waived  it. 

Qucere,  however,  where  the  disqualification  is  statutory! 
(see  R.  V.  Douglas,  (1898)  1  Q.  B.  560). 
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CHAPTER  X. 

PROCKDUKE     ON     TRIAL — COMPETENCY    OF    WITNESS 

DEPOSITIONS WITNESSES       ORDERED       OUT       OF 

COURT — TRIAL  IN  CAMERA — PRESENCE  OF  CHILD 
AT  TRIAL UNSWORN  STATEMENT — NOTICE — DIS- 
CHARGE OF  JURY — ADJOURNMENT  OF  TRIAL — 
AMENDMENT — JUDGE. 

Rule  2'i(). — The  challenges,  if  any,  having  been 
disposed  of,  twelve  jurors  are  sworn  or  called 
upon  to  affirm  (1),  and  then,  in  treason  and  felony 
trials,  a  proclamation  is  made  by  an  official  (2), 
and  then  the  accused  is  given  into  the  charge  of 
the  jury  (3). 

(1)  Before  the  Oaths  Act,  1909  (9  Edvv.  7,  c.  39),  each 
juror  in  felony  was  sworn  separately,  and  in  niisdenieauour, 
all  were  sworn  together,  three  jurors  to  a  book,  but  now,  in 
every  case,  each  juror  is  sworn  separately.  See  "  Oaths," 
App.  G. 

(2  and  3)  In  misdemeanour  trials,  there  is  neither  pro- 
clamation nor  giving  in  charge.  For  forms  in  felony  trial, 
see  App.  H. 

Note. — Twelve  men  have  constituted  a  jury  for  the  trial 
of  indictments  from  immemorial  times,  and  they  may  be 
neither  more  nor  less  than  twelve  (2  Hale,  293,  295). 


Witnesses  RuLE  237. — On  the  application  of  either  the 

SderS  out      prosecutiou  or  the  defence,  the  Court  will  order  a 
of  Court.        witness  or  witnesses  on  both  sides  out  of  court. 

The  witnesses  for  the  defence  may  be  ordered  out  of  court 
after  the  case  for  the  prosecution  has  been  closed  (Taylor 
V.  Lawson,  3  C.  &  P.  543). 
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If  a  witness  disobeys  such  an  order,  he  may  still,  in  the 
discretion  of  the  Court,  be  called  as  a  witness  (R.  v.  Colley, 
M.  &  M.  329). 

It  is  submitted  that,  in  any  case,  the  Court  may  order  the 
court  to  be  cleared  of  all  persons  except  those  having  busi- 
ness there,  but  this  has  never  been  decided,  and  the  bulk  of 
authority  is  against  the  view. 


Trial  in  Camera. 

Rule  288. — All  proceedings  under  the  Punish-  Punishment 
ment  of  Incest  Act,  1908,  are  to  be  held  in  camera.  acCi908. 

8  Edw.  7,  c.  45,  s.  5,  "all  proceedings  under  this  Act  are 
to  be  held  in  camera." 


Presence  of  Child. 

Rule  239. — No  child  (other  than  an  infant  in  "Child" 
arms)  shall  be  permitted  to  be  present  in  court  court^ during 
during  the  trial  of  any  person  charged  with   an  trial  of  other- 
offence,  or  during   any  proceedings  preliminary  p®*"®^^^- 
thereto,  and  if  so  present  he  shall  be  ordered  to 
be  removed,  unless  he  is  the  person  charged  with 
the  alleged   offence,  or  during  such   time  as  his 
presence  is  required  as  a  witness  or  otherwise  for 
the  purposes  of  justice.    Provided  that  this  section 
shall  not  apply  to   messengers,  clerks  and  other 
persons  required  to  attend  at  any  court  for  pur- 
poses connected  with  their  employment. 

This  is  sect.  115  of  the  Children  Act,  1908  (8  Edw.  7, 
c.  67). 

"  Child  "  means  a  person  under  the  age  of  fourteen  years 
{ibid.  s.  131). 

See  also  ibid. 

S.  31.  "Where  in  any  proceedings  with  relation  to  3,n 
offence  under  this  part  of  this  Act,  or  any  of  the  offences 
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mentioned  in  the  First  Schedule  to  this  Act,  the  Court  is 
satisfied  that  the  attendance  before  the  Court  of  any  child 
or  young  person  in  respect  of  whom  the  offence  is  alleged  to 
have  been  committed  is  not  essential  to  the  just  hearing  of 
the  case,  the  case  may  be  proceeded  with  and  determined  in 
the  absence  of  the  child  or  young  person." 


Procedure 
where  no 
evidence  is 
offered. 


Procedure  on  Trial. 

Rule  240. — If  no  evidence  is  offered  by  the 
prosecution  against  an  accused  the  Court  will 
direct  a  verdict  of  not  guilty  to  be  returned,  and 
will  discharge  the  accused. 

55  Geo.  3,  c.  50,  s.  4. 


Right  of 
prosecution 
to  demand 
acquittal. 


RuLK  241. — In  an  indictment  against  several 
persons,  the  counsel  for  the  prosecution  has  a 
right,  before  opening  his  case,  to  the  acquittal  of 
any  defendants  he  intends  to  call  as  a  witness. 

This  is  the  head-note  in  R.  v.  Rowland,  Ry.  &  M.  401. 


Opening  case 
tVn'  prosecu- 
tion. 


Case  for  Crown. 

Rule  242. — When  plea  has  been  made,  the 
jury  sworn,  and  proclamation  made  where  neces- 
sary, the  counsel  for  the  Crown  opens  the  facts 
of  the  case  to  the  jury,  dealing  with  law  only  in 
so  far  as  it  is  necessary  in  order  to  explain  the 
charge. 

A  prosecutor  on  the  trial  of  an  indictment  has  no  locus 
standi  other  than  that  of  a  witness,  and  is  not  permitted 
to  take  part  in  the  conduct  of  the  case. 

R.  V.  Brice,  8  B.  &  Aid.  606;  R.  v.  Gurney,  11  Cox,  414. 
With  the  scarcely  considerable  exception  of  Courts  of  quarter 
sessions  which  have  not  been  "  closed "  in  favour  of  the 
Bar,  and  in  which  solicitors  are  permitted  to  act  as  counsel, 
counsel  must  appear  for  the  prosecution. 
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Counsel  are  retained  by  the  Director  of  Public  Prosecu-  Duty  of 
tions,  or  by  a  private  prosecutor;    or  by  a  county  or  borough  ^omisel  for 
solicitor  in  what  is  termed  a  police  prosecution. 

Where  there  are  two  or  more  counsel  retained  for  the 
prosecution,  the  senior  "  leads,"  seniority  being  fixed  by 
date  of  call  to  the  Bar,  subject  to  the  rule  that  a  King's 
counsel  invariably  takes  precedence  of  an  utter  barrister. 
The  leading  counsel  is  responsible  for  the  conduct  of  the 
case,  and  other  counsel  with  him  are  subordinate  to  him. 
In  every  case,  whether  the  accused  is  defended  or  not,  it  is 
the  duty  of  such  leading  counsel  to  "  open  "  the  case  for 
the  prosecution,  that  is,  to  narrate  to  the  jury  the  main 
facts  on  which  his  case  is  based,  before  calling  evidence. 

In  three  cases  reported  in  7  C.  &  P.  pp.  772,  773, 
Parke,  B.,  held  that  although  there  should  be  an  opening 
in  every  case  where  accused  was  defended,  there  need  not 
be  any  where  he  was  undefended,  unless  "  there  is  some 
peculiarity  in  the  circumstances."  However,  the  practice 
nowadays  is  as  follows:  — 

If  the  accused  is  unrepresented,  it  is  usual  to  merely  out- 
line the  case,  but  that  depends  entirely  upon  the  circum- 
stances. For  instance,  in  a  charge  of  larceny,  it  would  be 
scarcely  necessary  to  say  anything,  but  in  one  of  perjury 
or  offences  under  the  Bankruptcy  Acts  it  would  be  neces- 
sary to  open  fully.  Whether  accused  is  represented  or  not, 
it  is  always  the  proper — and  wisest — course  for  the  counsel  to 
confine  himself  to  facts,  and,  unless  the  case  is  an  exceptional 
one,  to  refrain  from  comment. 

There  is  frequently  difficulty  in  deciding  whether  to  open  Opening 
a  declaration  or  confession  made  by  the  accused.  The  rule  confessions, 
has  been  stated  to  be  that  all  such  declarations  should  be 
opened,  unless  they  amount  to  a  confession,  when  they 
should  not  be  opened  (R.  v.  Orrell,  7  C.  &  P.  775,  and  note; 
E.  V.  Davis,  7  C.  &  P.  785),  on  the  ground,  that  "if  the 
proof  of  due  declaration  "  not  being  a  confession  "  fell  short 
of  the  case  as  opened,  it  would  have  an  effect  on  the  minds 
of  the  jury  favourable  to  the  prisoner."  Per  Parke,  B., 
R.  V.  Orrell  (supra),  and  a  confession  might  be  inadmis- 
sible (R.  Y.  Davis,  supra). 

In  addition  to  this,  it  should  be  said  that,  even  in  the  case 
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of  an  ordinary  declaration,  counsel  should  not  open  such, 
unless  he  has  assured  himself  of  its  admissibility. 

As  to  other  observations,  it  has  been  ruled  that  coun- 
sel (1)  may  refer  to  notorious  matters,  e.g.,  the  fact  that 
a  part  of  the  country  is  in  a  disturbed  condition  (R.  v. 
Bowling,  7  St.  Tr.  N.  S.  381,  390;  R.  v.  Duffy,  ibid.  795, 
917). 

(2)  May  "  open  "  that  if  the  character  of  a  certain  wit- 
ness is  attacked  he  is  prepared  to  meet  the  attack  (R.  y. 
Courvoisier,  9  C.  &  P.  362). 

(3)  May  read  the  reported  observations  of  a  judge  as  to 
the  nature  and  effect  of  a  certain  class  of  evidence,  made 
years  before  in  another  case,  provided  he  adopts  such  as 
his  own  (ibid.). 

(4)  May  not  in  a  second  "  opening  "  discuss  evidence  dis- 
covered during  the  progress  of  the  case  (ibid.). 

At  the  Glamorganshire  Assizes  in  1896  the  writer 
'  opened  "  evidence  that  would  be  called  to  rebut  suggestions 
made  by  the  defence  at  a  former  trial  (for  indecent  assault) 
when  the  jury  disagreed  (R.  v.  Moore,  unreported);  but  in 
1898,  Lord  Russell,  C.  J.,  refused  to  allow  him  to  state  to 
the  jury  anything  that  had  taken  place  on  the  former  trial 
of  a  claim  for  damages  for  negligence,  when  the  jury  had 
disagreed  (Barton  v.  London,  C.  d  D.  Rail.  Co.,  Times 
Newsp.  25  Jan.  1898). 

Other  matters  pertinent  to  the  duty  of  counsel  will  be 
found  discussed  in  the  follomng  rules,  and  only  one  other 
point  need  be  mentioned  here. 

In  Doe  v.  Roe  (2  Camp.  280),  Lord  Ellenborough,  C.  J., 
held  "  that  where  there  are  several  counsel  on  the  same 
side  and  a  junior  has  begun  to  cross-examine  a  witness,  the 
leader  may  interfere,  take  the  witness  into  his  own  hands, 
and  finish  the  examination.  But  after  one  counsel  has 
brought  his  examination  to  a  close,  a  question  cannot  regu- 
larly be  put  to  the  witness  by  another  counsel  on  the  same 
side." 

In  practice,  nowadays,  the  point  sometimes  arises  on  cross- 
examination,  and  a  judge  would  scarcely  ever  refuse  consent 
to  a  leading  counsel  to  put  a  supplementary  question. 
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Rule  243. — At  the  conclusion  of  the  opening,  Evidence, 
evidence  is  called  (I)  to  support  the  case  for  the 
prosecution  (2). 

(1)  Evidence  (unless  documentary)  must  be  either  sworn 
or  affirmed  to;  but  unsworn  evidence  may  be  given  in  the 
case  of  (a)  child  witnesses  who  do  not  understand  the  nature 
of  an  oath,  and  yet  understand  the  duty  of  speaking  the 
truth;  in  proceedings  for  an  offence  against  a  child  or  a 
young  person  under  24  &  25  Vict.  c.  100,  ss.  5,  27,  42,  43, 
52,  55,  56;  42  &  43  Vict.  c.  34;  and  60  &  61  Vict.  c.  52; 
48  &  49  Vict.  c.  69,  ss.  4,  5,  11,  43,  52,  62;  8  Edw.  7,  c.  67. 
s.  30;  or  for  any  offence  involving  bodily  injury  or  suffering 
to  a  child  or  young  person,  by  authority  of  8  Edw.  7,  c.  67, 
s.  30. 

(b)  Barristers  giving  evidence  as  to  their  action  in  a  pro- 
fessional capacity  in  previous  proceedings.  In  an  action 
heard  cor.  Phillimore,  J.,  and  a  jury  at  the  Royal  Courts 
of  Justice  a  few  years  ago,  the  writer  was  called  to  give 
evidence  as  to  what  happened  on  the  trial  of  an  action  in 
which  he  had  been  engaged  as  counsel.  The  judge  informed 
him  that  he  need  not  be  sworn,  and  could  give  evidence 
from  counsel's  seat,  but  the  writer  preferred  to  be  sworn 
and  give  evidence  in  the  witness  box. 

See  Steph.  Dig.  L.  Ev.  141. 

(2)  Evidence  (unless  documentary)  must  be  given  viva 
voce. 

In  every  case  the  evidence  must  be  given  by  witnesses 
who  are  sworn  in  that  particular  case,  and  the  evidence 
must  be  given  viva  voce  (R.  v.  Bertrand,  L.  R.  1  P.  p. 
520) . 

In  E.  V.  Foster  (7  C.  &  P.  495),  it  was  held  that  where 
there  are  two  prosecutions  against  the  same  person  for 
felony,  the  judge  will  not  even  by  consent  t-ake  the  evi- 
dence of  the  first  trial,  as  given  in  the  second,  but  the 
witnesses  may  be  re-sworn  in  the  second  case,  and  their 
evidence  read  over  to  them  from  the  judge's  notes. 

See  also  as  to  misdemeanour,  R.  v.  Loiiett,  9  C.  &  P. 
462. 

In  the  only  case  that  came  within  the  writer's  notice  on 
this  subject  (a  night  poaching  case  before  Lawraxace,  J., 
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at  the  Glamorgan  Assizes,  where  the  jury  disagreed),  the 
case  was  on  the  day  following  the  first  trial  begun  de  novo, 
the  witnesses  giving  their  evidence  as  before,  &c. 

It  is  submitted  that  this  is  the  course  that  should  be 
adopted  nowadays  (and  see  R.  v.  Lawrence,  25  T.  L.  R. 
374). 

"  In  the  course  of  a  trial  for  murder,  and  after  several 
witnesses  had  been  examined,  one  of  the  jurymen  became  ill, 
and  medical  evidence  was  given  that  he  would  not  be  able 
to  serve  again  for  several  days.  The  judge  thereupon  dis- 
charged the  jury,  called  the  original  eleven  jurors  and  one 
other,  and,  after  they  had  been  sworn,  read  over  to  them 
his  notes  of  the  evidence,  the  witnesses  being  sworn  and 
put  into  the  box  and  asked  to  alter  or  add  to  their  evidence 
if  it  seemed  to  them  necessary  to  do  so." 

It  is  respectfully  submitted  that  the  practice  observed  in 
this  case — exceptional  though  the  case  is — is  not  war- 
ranted by  the  practice  of  criminal  Courts. 


Depositions. 
Deposition  RuLE   244. — A    deposition    made    on    oath    or 

taken  before  rr*  a*  ip  •       ,'  pji  ,i 

justices  may    aihrmation   beiore  a  justice  or  the  peace  on  the 


be  sent  before  investig"ation  of    an   indictable  offence,   may    by 
jury.  leave  of  the  Court  be  put  in  as  evidence  in  pro- 

ceedings before  a  grand  jury  without  any  evi- 
dence given  as  to  the  condition  of  the  deponent 
or  otherwise. 

JR.  V.  Bullard,  12  Cox,  353;  R.  v.  Gerrans,  13  Cox, 
158;  R.  V.  Lynch,  reported  Arch.  Cr.  P.  23rd  ed.  100. 
And  see  supra,  "Grand  Jury." 

This  Rule  applies  to  depositions  taken  under  11  &  12 
Vict.  c.  42;  30  &  31  Vict.  c.  35;  8  Edw.  7,  c.  67,  ss.  28—30. 

Deposition,  Rule  245. — A  deposition  made  and  taken  as 

putSYtihe    f^^a^^ed  in  the  preceding  Rule,  may  be  put  in  as 

trial.  evidence  on  the  trial  of  such  indictable  offence, 

on  behalf  of  the  prosecution  or  the  defence  (1),  if 
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it  is  proved  to  the  satisfaction  of  the  Court  by 
evidence  on  oath  or  affirmation  (2)  that — 

(a)  The  deponent  is  dead  or 

(b)  Too  ill  to  travel  (3). 

(c)  Too  mad  to  testify  (4). 

(d)  The  deposition  in  question  was  taken  in 

presence  of  the  accused,  who  had  full 
opportunity  of  cross-examining  the  de- 
ponent (5). 

(e)  The  deposition  purports  to  be  signed  by 

the  justice  by  or  before  whom  the  same 
purports  to  have  been  taken,  unless  it 
shall  be  proved  that  such  deposition  was 
not  in  fact  signed  by  such  justice  (6). 

The  Indictable  Offences  Act,  1848  (11  &  12  Vict.  c.  42), 
s.  17,  is  supplemented  by  the  Criminal  Law  Amendment 
Act,  1867  (30  &  31  Vict.  c.  35),  and  the  Children  Act,  1908 
(8  Edw.  7,  c.  67). 

The  former  Act  which  refers  to  depositions,  taken  out  of  30  «&;  31  Vict. 
Court,  of  a  person  dangerously  ill,  who  has  since  died  or,  c.  35,  s.  6. 
it  is  unreasonable  to  suppose  "  will  be  ever  able  to  travel," 
requires  written  notice  of  an  intention  to  take  a  deposition 
to  be  served  upon  the  person  against  whom  it  is  proposed 
to  use  such  in  evidence  (B.  v.  Shurmer,  16  Cox,  94),  but 
even   where   no   such  notice  has  been  given,   a  deposition 
taken  extrajudicially  will  be  admissible  if  it  complies  with 
the  requirements  of  the  rule  (R.  v.  Katz,  64  J.   P.   807), 
or  is  admissible  as  a  dying  declaration.     The  latter  Act  8  Edw.  7, 
allows  to  be  put  in  as  evidence  the  deposition  of  a  child  or  c.  67,  s.  29. 
young  person  alleged  to  have  been  offended  against  whose 
attendance  at  the  Court  would,  in  the  opinion  of  a  medical 
man,  involve  serious  danger  to  life  or  health;     if  the  de- 
position purports  to  be  signed  by  the  justice  by  or  before 
whom  the  same  purports  to  have  been  taken,  and  if  reason- 
able notice,  and  opportunity    of    cross-examining  the  de- 
ponent were  given  to  the  accused. 

(2)  It  is  not  necessary  (except  under  the  Children  Act, 
1908,  s.  29)  that  the  evidence  should  be  that  of  a  medical 
man,  but  such  is  generally  required,  and  will  be  required 
where  the  deponent  is  being  attended  by  a  medical  man 
(R.  V.  Stephenson,  L.  &  C.  165;  R.  v.  Riley,  3  C.  &  K.  116; 
R.  V.  WelUngs,  3  Q.  B.  D.  426;  R.  v.  Butcher,  64  J.  P. 
808). 

B.R.  Q 


220 


INDICTMKNT  AND  INFORMATION. 


(3)  B.  V.  Marsella,  17  T.  L.  R.  164;  72.  v.  Farrell, 
L.  R.  2  C.  C.  R.  116. 

(4)  Steph.  Dig.  L.  Ev.  154. 

(5)  The  accused  must  have  had  full  opportunity  of  cross- 
examining  the  deponent  on  his  evidence  in  respect  of  the 
identical  charge  then  before  the  Court,  or  on  a  charge  sub- 
stantially the  same. 

E.g.,  a  deposition  taken  on  a  charge  of  stabbing,  assault 
and  robbery,  or  grievous  bodily  harm,  is  admissible  on  a 
trial  for  murder  arising  out  of  the  same  facts  (R.  v. 
Edmunds,  25  T.  L.  R.  658).  "Opportunity"  is  presumed 
until  the  contrary  (or  inability  through,  e.g.,  insanity  to 
take  advantage  of  it)  is  shown  (R.  v.  Peacock,  12  Cox,  21). 

(6)  R.  V.  Lee,  4  F.  &  F.  63;  R.  v.  Parker,  L.  R.  1 
C.  C.  R.  225. 


Deposition 
taken  before 
a  coroner,  &c. 


Rule  246. — A  deposition  taken  before  a  coroner 
on  oath  or  affirmation  is  admissible  as  evidence  at 
the  trial  (1),  when  it  is  proved  that  the  deponent 
is  dead,  or  too  ill  to  attend  (or  beyond  the  seas  (2) ), 
and  that  the  deposition  was  taken  in  the  presence 
of  the  accused  (•^),  and  that  both  the  coroner  and 
the  witness  signed  the  deposition  (4). 

It  is  stated  to  be  doubtful  if  the  deposition  may  be 
sent  before  the  grand  jury  (R.  v.  Mooney,  9  Cox,  411), 
but  it  is  submitted  it  could  be  so  sent  (see  supra,  "  Grand 
Jury,"  and  Rule  104). 

(1)  NotAvithstanding  the  decision  in  R.  v.  Butcher,  64 
J.  P.  808,  a  depo.sition  taken  before  a  coroner  is  not 
governed  by  11  &  12  Vict.  c.  42  (R.  v.  Mooney,  9  Cox,  411). 
or  by  the  common  laAv  rule  as  to  depositions  taken  before 
justices,  for  the  foviiidatioii  of  that  rule  is  that  the  deposi- 
tion was  made  on  a  proceeding  between  parties,  and  there 
are  no  parties  at  a  coroner's  incjuest. 

The  admissibility  of  such  a  deposition  depends  on  the 
common  law  as  to  the  admissibility  of  such  in  the  absence 
of  the  deponent  (BuUer's  N.  P.  242;  R.  v.  Inhabitants  of 
Eriswell,  3  T.  R.  707;  R.  v.  Purefoy,  Peake,  Evid.  64; 
R.  V.  Cowle,  71  J.  P.  152). 
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(2)  This  is  doubtful,  but  was  so  held  in  Sills  v.  Brown, 
9  C.  &  P.  603,  aliter  in  case  of  deposition  before  justices 
(B.  V.  Austin,  7  Cox,  55). 

(3)  B.  V.  Bigg,  4  F.  &  F.  1085. 

(4)  50  &  51  Vict.  c.  71,  s.  4,  sub-s.  2;    s.  18,  sub-s.  5. 

As  to  (1)  depositions  taken  abroad,  see  13  Geo.  3,  c.  63, 
s.  40;  24  Geo.  3,  sess.  2,  c.  25;  26  Geo.  3,  c.  57;  42  Geo.  3,  • 
c.  85  (see  B.  v.  Upton  St.  Leonards,  10  Q.  B.  827);  22 
Vict.  c.  30;  57  &  58  Vict.  c.  60,  s.  691;  (2)  Depositions 
taken  by  consent  {B.  v.  Morphew,  2  M.  &  S.  601);  (3)  De- 
positions taken  under  the  Children  Act,  1908  (8  Edw.  7, 
c.  67),  see  ibid.  ss.  28 — 30.     See  supra,  p.  226. 


Witness. 

Rule  247. — Any  person  is  a  competent  witness  Competency 
in  a  court  of  justice,  unless,  in  the  opinion  of  the  ^^  witness. 
judge,   after  examination  of   any  person   on  the 
voir  dire  or  otherwise  (a),  such  person  is  — 

(a)  Too  young  to  understand  the  nature  of  an 
oath  and  is  not  within  sect.  30  of  the 
Children  Act,  1908  (b). 

(a)  B.  V.  Whitehead,  L.  K.  1  C.  C.  R.  33. 

(b)  S.  30.  "  Where,  in  any  proceeding  against  any  person  Evidence  of 
for  an  offence  under  this  part  of  this  Act,  or  for  any  of  ^^^^^  "^ 
the  offences  mentioned  in  the  First  Schedule  to  this  Act,  o  -ca      ^ 

'    o  Jiidw.  7, 

the  child  in  respect  of  whom  the  offence  is  charged  to  have  c.  67,  e.  30. 
been  committed,  or  any  other  child  of  tender  years  who 
is  tendered  as  a  witness,  does  not  in  the  opinion  of  the 
Court  understand  the  nature  of  an  oath,  the  evidence  of 
that  child  may  be  received,  though  not  given  upon  oath, 
if,  in  the  opinion  of  the  Court,  the  child  is  possessed  of 
sufficient  intelligence  to  justify  the  reception  of  the  evi- 
dence, and  understands  the  duty  of  speaking  the  truth;  and 
the  evidence  of  the  child,  though  not  given  on  oath,  but 
otherwise  taken  and  reduced  into  writing  in  accordance  with 
the  provisions  of  section  seventeen  of  the  Indictable  Offences 
Act,  1848,  or  of  this  part  of  this  Act,  shall  be  deemed  to 
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be  a  deposition  within  the  meaning  of  that  section  and  that 
part  respectively: 

"  Provided  that,"  &c. 

The  First  Schedule  refers  to  any  offence  under  sects.  27, 
55,  56,  of  the  Offences  against  the  Person  Act,  1861  (24  &  25 
Vict.  c.  100);  any  offence  against  a  child  (i.e.,  a  person 
under  the  age  of  fourteen  years)  or  young  person  (i.e.,  a 
person  who  is  fourteen  years  of  age  or  upwards,  and  under 
the  age  of  sixteen  years),  under  sects.  5,  42,  43,  52,  62,  of 
that  Act;  any  offence  under  the  Criminal  Law  Amendment 
Act,  1885  (48  &  49  Vict.  c.  69);  any  offence  under  the 
Dangerous  Performances  Acts,  1879,  1897  (42  &  43  Vict, 
c.  34;    60  &  61  Vict.  o.  52). 

See  R.  V.  Beer  (1898),  62  J.  P.  120. 

(b)  iVbw  compos  mentis. 

An  idiot,  a  lunatic  not  in  a  lucid  interval,  or  a  person 
who,  through  physical  infirmity,  does  not  understand  the 
proceedings. 

(c)  A  person  (who  has  not  been  sworn  (1))  who 

does  not  recognise  the  religious  sanction 
of  an  oath  and  has  not  objected  to  be 
sworn  or  asked  to  be  allowed  to  affirm. 

(1)  51  &  52  Vict.  0.  46,  8.  3. 

(d)  A  person  under  sentence  of  death. 

This  is  doubtful,  see  R.  v.  Webb,  11  Cox,  133;  the  For- 
feiture Act,  1870  (33  &  34  Vict.  c.  23). 

Qucere,  whether  the  Act  altered  the  status  of  a  person 
condemned  to  die. 

(e)  A  husband  or  wife,  when  his  wife  or  her 

husband  is  on  trial. 

The  many  exceptions  to  this  rule  are  outside  the  scope 
of  this  work. 
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Rule  248. — Any  person  whom  it  is  desired  by  Compelling 
the  prosecution  or  the  defence  to  call  as  a  witness  witness."^^  ^ 
may,  in  the  discretion  of  the  Court,  be  compelled 
to  attend. 


Generally,  where  there  has  been  a  magisterial  inquiry 
into  the  case,  the  witnesses  have  been  bound  over  to  attend 
the  court  of  trial  (11  &  12  Vict.  c.  42,  s.  20;  30  &  31  Vict, 
c.  35,  s.  3;  42  &  43  Vict.  c.  49,  s.  20).  The  attendance  of 
a  witness  not  so  bound  over  may  ordinarily  be  obtained  by 
subpoena  ad  testificandum  from  the  Crown  Office  (R.  v. 
Ring,  8  T.  R.  585)  or  the  clerk  of  the  court  of  trial. 

Note. — If  only  the  production  of  a  document  is  required, 
a  subpoena  duces  tecum  should  be  obtained. 

If  the  proposed  witness  is  in  prison  on  civil  process 
or  in  the  custody  of  officials,  e.g.,  is  detained  in  a  lunatic 
asylum,  or  by  his  superior  officer  in  the  army  or  navy,  a 
writ  of  habeas  corpus  ad  testificandum  must  be  applied  for 
at  judge's  chambers.  If  he  is  detained  in  custody  in  respect 
of  a  criminal  matter,  an  application  for  an  order  must  be 
made  to  a  judge  on  affidavit  (C.  O.  E.  22,  210,  229  ; 
16  &  17  Vict.  c.  30,  s.  9),  or  to  a  secretary  of  state  (61  &  62 
Vict.  c.  41,  s.  11). 

If  a  proposed  witness  is  resident  out  of  the  jurisdiction 
of  the  Court,  but  within  the  United  Kingdom,  a  Crown  Office 
subpoena  must  be  obtained  (45  Geo.  3,  c.  92,  ss.  3,  4). 

Further,  if  a  person  it  is  proposed  to  call  as  a  witness 
is  in  court  and  is  called  upon  to  give  evidence  in  a  criminal 
case,  or  to  produce  a  document  in  his  possession,  he  must 
do  80,  although  he  has  had  no  subpoena  (R.  v.  Sadler,  4 
C.  &  P.  218;  R.  V.  Flavell,  14  Q.  B.  D.  364). 

If  it  is  desired  to  obtain  inspection  of  the  banking  account  Inspection  of 
of  an  accused  or  a  prosecutor,  an  application  may  be  made  books, 

to  the  judge  of  the  court  of  trial  under  42  &  43  Vict.  c.  11, 
s.  7,  for  an  order  upon  the  bank  in  question  to  produce  for 
inspection  its  books  containing  the  banking  account  during 
a  specified  time.  Such  an  order  was  made  by  Sir  A. 
Boeanquet,  K.C.  (C.  S.),  at  the  January  Sessions  of  the 
Central  Criminal  Court  (1910)  in  R.  v.  Crosland — a  pro- 
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Excuses  for 
non-attend- 
anue. 


secution  for  libel.  The  application  was  made  upon  affidavit 
on  behalf  of  the  accused,  in  support  of  a  plea  of  justifica- 
tion, which  alleged  that  entries  in  the  banking  account  of 
the  prosecutor  would  support  the  plea. 

If  the  subpoena  was  served  in  England  the  witness  must 
attend  whether  his  expenses  were  paid  or  not,  but  the 
question  "  whether  a  witness  is  liable  to  an  attachment  for 
disobedience  of  a  subpoena  in  a  criminal  case,  if  he  does 
not  go  to  the  trial,  because  his  expenses  were  refused  him 
when  the  subpoena  was  served,  has  never  been  decided,  but 
the  better  opinion  seems  to  be  that  he  is  bound  to  obey 
the  writ  though  his  expenses  are  refused  "  (R.  v.  James 
and  others,  1  0.  &  P.  323  (n.^  ).  If  the  subpa-na  is  served 
out  of  England  (45  Geo.  3,  c.  98,  ss.  3,  4)  and  in  Ireland 
or  Scotland,  the  witness  must  have  been  paid  reasonable 
expenses  at  the  time  when  he  was  served  with  the  sub- 
poena, or  he  may  not  be  attached  or  otherwise  punished 
for  his  default.  As  to  consequences  of  non-attendance,  see 
supra.  Rule  93. 


Objections  to       RuLE  249. — An  objection  to  a  witness  on  the 
witness.  ground  of  incompetency  should  be  made  before 

the  witness  is  sworn,  or  if  the  incompetency  has 
not  then  appeared,  as  soon  as  it  has  appeared. 

This  is  a  rule  of  convenience  rather  than  of  right,  as 
such  an  objection  may  be  made  at  any  time  during  the 
hearing  of  the  case. 

"  A  counsel  who  knows  of  an  objection  to  the  competency 
of  a  witness  may  very  fairly  say,  '  I  will  lie  by,  and  see 
whether  he  will  speak  the  truth.  If  he  does  not,  I  will 
exclude  his  evidence.'  I  see  no  hardship  or  injustice  at  all 
in  that  course  "  (Abinger,  0.  B.,  in  Jacobs  r.  Layborn,  11 
M.  &  W.  p.  692).  It  may  be  remarked,  however,  that  such  a 
course  would  be  highly  dangerous,  having  regard  to  the 
effect  which  might  be  produced  by  the  evidence  on  the  jury. 

See  also  Stone  v.  Blackburn,  1  Esp.  37;  R.  v.  White- 
head, L.  R.  1  C.  C.  R.  33. 

When  such  an  objection  is  made,  it  may  be  decided  by 
the  judge  from  his  observation  of  the  circumstances,  or  he 
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may  have  the  witness  sworn  to  give  evidence  regarding  his 
competency. 

In  the  latter  case  the  witness  is  SAvorn  on  the  voir  dire 
(i.e.,  veritatem  dicere,  see  App.  G.),  and  "the  examina- 
tion is  only  to  satisfy  the  conscience  of  the  judge,  the  jury 
having  nothing  to  do  with  it"  (Jacobs  v.  Layhorn,  ,11 
M.  &  W.  685).  The  judge  may  also,  if  necessary,  avail  him- 
self of  other  evidence,  each  witness  being  sworn  on  the  voir 
dire. 

Protection  of  Witness  from  Arrest. 

Rule  250. — A  witness  attending  to  give  evi-  witness, 
dence  at  a  Court    is   protected    from    arrest    on  Protection 
civil  (1)  process  during  the  time  occupied  by  him 
in   coming  to   the   Court,   staying   there   for  the 
purpose    of     giving     evidence     and     returning 
home  (2). 

(1)  He  is  not  protected  from  arrest  on  criminal  process 
(Tay.  Evid.  10th  ed.  1333;    In  re  Douglas,  3  Q.  B.  825). 

(2)  "  A  reasonable  time  is  allowed  to  the  witness  for  going 
and  returning  and  in  making  this  allowance  the  Courts  are 
disposed  to  be  liberal  "  (Phil.  Evid.  10th  ed.  Vol.  2,  428). 

See  U.  V.  Wigley,  7  C.  &  P.  4. 

Interference  with  or  intimidation  of  a  witness  is  a  con- 
tempt of  Court  (1  Hawk.  c.  21,  s.  15). 

Procedure  on  Close  of  Case  for  Prosecution. 

Rule  251. — When  the  case  for  the  prosecution  Procedure 
is  closed,  the  accused  may  make  any  submission  casTfor^prose- 
to  the   Court  in  point  of   law  or  otherwise.     If  cution. 
no  such  submission   is  made,   or  being   made  is 
not    allowed,    the    subsequent    procedure    is    as 
follows : — 

(a) — (1.)  If  the   ftecusetl  is   undefended,  and  has  Accused 
put  in  no  evidence  and  calls  no  witness  other  than  ""defended, 
himself,  connsel  for  the  prosecution  may  not  sum 
up  the  evidence  at  the  close  of  his  case,  but  the 
accused  may,  immediately  on  the  close  of  evidence 
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Two  accused 
whether 
defended 
or  not. 


Accused 
defended. 


for  the  prosecution,  either  give  evidence  and 
address  the  jury,  or  may  merely  give  evidence. 
The  Court  then  sums  up  the  case  to  the  jury. 

(2.)  If  the  accused  calls  witnesses  other  than  him- 
self or  puts  in  evidence,  or  has  put  it  in  during 
the  case  for  the  prosecution,  then  at  the  close  of 
the  prosecution,  he  may  open  his  case  to  the  jury, 
and  after  evidence  for  the  defence,  he  may  address 
the  Court,  and  counsel  for  the  Crown  may  reply 
on  the  whole  case.     The  Court  then  sums  up. 

(3.)  If  of  two  accused  [^whether  defended  or  un- 
defended)^ one  only  calls  witnesses  other  than 
himself,  or  puts  in,  or  has  put  in,  evidence,  it 
appears  to  depend  upon  the  circumstances  whether 
counsel  for  the  })rosecution  has  a  right  to  reply  in 
the  case  of  both,  or  only  in  the  case  of  the  one 
calling  witnesses  or  putting  in  evidence  (1). 

(b)  If  the  accused  is  defended  hy  counsel. 

(1.)  At  the  close  of  the  case  for  the  prosecution, 
if  the  counsel  for  the  accused,  on  being  asked  by 
the  Court,  says  that  there  is  no  witness  to  be 
called  on  behalf  of  the  accused  (and  no  evidence 
for  the  defence  has  been  put  in),  then  counsel  for 
the  prosecution  may  (if  in  the  exercise  of  his 
discretion  he  thinks  it  necessary)  sum  up  his  case, 
and  counsel  for  the  defence  addresses  the  jury  on 
the  whole  case.      After  which   the    Court   sums 

lip  (2). 

(2.)  If  the  accused  himself  gives  evidence,  and  his 
is  the  only  evidence  for  the  defence  (which  must 
be  given  immediately  on  the  close  of  evidence  for 
the  prosecution),  counsel  for  the  Crown  may  sum 
up  after  his  evidence  has  been  given.  Counsel 
for  the  defence  follows. 

(3.)  If  the  accused  himself  gives  evidence  and  calls 
witnesses,  or  without  giving  evidence  himself  calls 
witnesses   or   puts   in    evidence,    or   has   put   in 
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evidence,  at  the  close  of  the  case  for  the  Crown, 
counsel  for  the  accused  may  open  his  case  to  the 
jury.  Evidence  is  then  called,  the  case  for  the 
defence  is  summed  up,  and  counsel  for  the  Crown 
replies  ^S), 

Provided  that — 

[I.)  "In  those  Crown  cases  in  which  the  iVttorney 
or  SoHcitor-General  is  personally  en- 
gaged, whether  accused  is  undefended 
or  not,  a  reply,  where  no  witnesses  are 
called  for  the  defence,  is  to  be  allowed 
as  of  right  to  the  counsel  for  the  Crown, 
and  in  no  others  "  (4). 

(2.)  If  evidence  of  character  only  is  called  for 
the  defence,  such  evidence  gives  a  right 
of  reply  (though  it  is  rarely  exercised)  (4). 

(3.)  "  The  fact  that  an  accused  has  been  called 
as  a  witness  shall  not  of  itself  confer  on 
the  prosecution  the  right  of  reply  "  (5). 

(4.)  If  an  accused  elects  to  give  evidence,  he 
shall  do  so  from  the  witness-box  (and 
not  the  dock),  unless  the  Court  otherwise 
orders. 

(5.)  If  the  defence  puts  in  any  document,  e.(/., 
deposition,  during  the  case  for  the  pro- 
secution, or  at  any  time,  such  is  equiva- 
lent to  calling  witnesses,  and  gives  a 
right  of  reply  to  the  prosecution  (6). 

(6.)  Counsel  for  the  Crown  may  not  comment 
on  the  failure  of  the  accused,  or  the 
husband  or  wife  of  the  accused,  to  give 
evidence  on  his  or  her  own  behalf; 
but  when  such  evidence  is  given  he  may 
comment  thereon  (7). 

(1)  R.  V.  Trevelli,  15  Cox,  289;    R.  v.  Burns,  16  Cox, 
195. 

In  general,  if  the  evidence  called  by  one  of  two  jointly 
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indicted  accused  is  applicable  to  the  other  accused,  the  pro- 
secution has  a  right  of  reply  in  the  case  of  both. 

If  such  evidence  is  only  applicable  to  the  accused  calling 
it  the  jDrosecution  may  reply  only  in  his  case.  But,  as 
stated  in  the  rule,  the  right  of  reply  depends  upon  the  cir- 
cumstances of  the  case. 

(2)  28  &  29  Vict.  c.  18,  s.  2. 

"  If  any  prisoner  or  prisoners,  defendant  or  defendaut.s, 
shall  be  defended  by  counsel,  but  not  otherwise,  it  shall  be 
the  duty  of  the  presiding  judge,  at  the  close  of  the  case 
for  the  prosecution,  to  ask  the  counsel  for  each  prisoner 
or  defendant  so  defended  by  counsel,  whether  he  or  they 
intend  to  adduce  evidence,  and  in  the  event  of  none  of 
them  thereupon  announcing  his  intention  to  adduce  evidence, 
the  counsel  for  the  prosecution  shall  be  allowed  to  address 
the  jury  a  second  time  in  support  of  his  case,  for  the  pur- 
pose of  summing  up  the  evidence  against  such  prisoner  or 
prisoners,  or  defendant  or  defendants"  (R.  v.  Holchester, 
10  Cox,  226). 

See  R.  V.  Berens,  4  F.  &  P.  842,  as  to  the  exercise  of 
discretion  of  counsel. 

(3)  R.  V.  Trevelli,  15  Cox,  289. 

(4)  Resolutions  of  Judges  (1837),  reported  7  C.  &  P. 
677. 

(5)  61  &  62  Vict.  c.  36,  a.  3. 

(6)  The  mere  use  of  depositions  in  cross-examination 
made  for  the  purpose  of  directing  the  attention  of  a  witness 
to  a  previous  statement  inconsistent  with  his  present  evi- 
dence, and  not  amounting  to  an  attempt  to  thereby  con- 
tradict the  witness,  is  not  "  putting  in  evidence  "  {R.  v. 
Edwards,  8  C.  &  P.  26.  See  Gregory  v.  Tavernor,  6  C.  &  P. 
280). 

If  the  accused  in  making  an  unsworn  statement  in- 
troduces new  matter  into  the  defence,  and  no  evidence  has 
been  called  or  put  in  by  the  defence,  the  prosecution  ma> . 
in  the  discretion  of  the  Court,  reply  not  generally,  but  only 
on  the  allegation  of  fact  so  introduced  (^22.  v.  Everett,  Sess. 
Pap.  C.  C.  C.  Vol.  97,  335,  per  Hawkins,  J.;  R.  v. 
Shimmin,   15  Cox,   122;     R.  v.   Boherty,   16   Cox,   306). 
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(7)  R.  V.  Gardner,  (1899)  1  Q.  B.  150. 

Note. — Counsel  in  replying  should  not  tell  the  jury  that 
if  they  acquit  the  accused,  they  will  impute  perjury  to  the 
prosecutor  (R.  v.  Puddick,  4  F.  &  F.  497). 

The  text  of  the  Criminal  Evidence  Act,  1898  (Gl  &  62 
Vict.  c.  36),  in  so  far  as  it  is  material  to  the  rule,  is-- 

1.   '■  Every  person  charged  with  an  offence,  and  the  wife  Competency 
or  husband,  as  the  case  may  be,  of  the  person  so  charged,  i*n  CTimfnar 
shall  be  a  competent  witness  for  the  defence  at  every  stage  cases, 
of  the  proceedings  (1),  whether  the  person  so  charged  is 
charged  solely  or  jointly  with  any  other  person.   Provided  as 
follows:  — 

(a)  A  person  so  charged  shall  not  be  called  as  a  witness 

in  pursuance  of  this  Act  except  upon  his  own 
application. 

(b)  The  failure  of  any  person  charged  with  an  offence, 

or  of  the  wife  or  husband,  as  the  case  may  be, 
of  the  person  so  charged,  to  give  evidence  shall 
not  be  made  the  subject  of  any  comment  by  the  • 
prosecution. 

(c)  The  wife  or  husband  of  the  person  charged  sliall  not, 

save  as  in  this  Act  mentioned,  be  called  as  a  wit- 
ness in  pursuance  of  this  Act  except  upon  the 
application  of  the  person  so  charged. 

(d)  Nothing  in  this  Act  shall  make  a  husband  compell- 

able to  disclose  any  communication  made  to  him 
by  his  wife  during  the  marriage,  or  a  wife  com- 
pellable to  disclose  any  communication  made  to  her 
by  her  husband  during  the  marriage. 

(e)  A  person  charged  and  being  a  witness  in  pursuance 

of  this  Act  may  be  asked  any  question  in  cross- 
examination  notwithstanding  that  it  would  tend  to 
criminate  him  as  to  the  offence  charged. 

(f)  A  person  charged  and  called  as  a  witness  in  pursu- 

ance of  this  Act  shall  not  be  asked,  and  if  asked 
shall  not  be  required  to  answer,  any  question  tend- 
ing to  show  that  he  has  committed  or  been  con- 
victed of  or  been  charged  with  any  offence  other 
than  that  wherewith  he  is  then  charged,  or  is  of 
bad  character,  unless — 
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11  &  12  Vict, 
o.  42. 


Evidence  of 

person 

charged. 


Right  of 
reply. 


Calling-  of 
wife  or 
husband  in 
certain  cases. 


(i.)  the  proof  that  he  has  been  committed  or 
been  convicted  of  such  other  oifence  is  admissible 
evidence  to  show  that  he  is  guilty  of  the  offence 
wherewith  he  is  then  charged;    or 

(ii.)  he  has  personally  or  by  his  advocate  asked 
questions  of  the  witnesses  for  the  prosecution  with 
a  view  to  establish  his  own  good  character,  or  has 
given  evidence  of  his  good  character,  or  the  nature 
or  conduct  of  the  defence  is  such  as  to  involve 
imputations  on  the  character  of  the  prosecutor  or 
the  witnesses  for  the  prosecution;    or 

(iii.)  he  has  given  evidence  against  any  other 
person  charged  with  the  same  offence. 
(g)  Every  person  called  as  a  witness  in  pursuance  of  this 
Act  shall,  unless  otherwise  ordered  by  the  Court, 
give  his  evidence  from  the  witness  box  or  other 
place  from  which  the  other  witnesses  give  their 
evidence, 
(h)  Nothing  in  this  Act  shall  affect  the  provisions  ;of 
section  eighteen  of  the  Indictable  Offences  Act, 
1848,  or  any  right  of  the  person  charged  to  make 
a  statement  without  being  sworn. 

2.  Where  the  only  witness  to  the  facts  of  the  case  called 
by  the  defence  is  the  person  charged,  he  shall  be  called  as  a 
witness  immediately  after  the  close  of  the  evidence  for  the 
prosecution. 

3.  In  cases  where  the  right  of  reply  depends  upon  the 
question  whether  evidence  has  been  called  for  the  defence, 
the  fact  that  the  person  charged  has  been  called  as  a  witness 
shall  not  of  jtself  confer  on  the  prosecution  the  right  of 
reply. 

4. — (1)  The  wife  or  husband  of  a  person  charged  with 
an  offence  under  any  enactment  mentioned  in  the  schedule 
to  this  Act  may  be  called  as  a  witness  either  for  the  pro- 
secution or  defence,  and  without  the  consent  of  the  person 
charged  (2). 

(2)  Nothing  in  this  Act  shall  affect  a  case  where  the  wife 
or  husband  of  a  person  charged  with  an  offence  may,  at 
common  law,  be  called  as  a  witness  without  the  consent  of 
that  person." 
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(1)  This  does  not  include  proceedings  before  a  grand 
jury  (R.  V.  Rhodes,  (1899)  1  Q.  B.  77). 

(2)  0  Geo.  4,  0.  83;  8  &  9  Vict.  c.  83,  s.  80;  24  &  25  Vict, 
c.  100,  ss.  48—55;  45  &  46  Vict.  c.  75,  ss.  12,  16;  48  &  49 
Vict.  c.  69;    8  Edw.  7,  c.  67  (see  ibid.  s.  27). 

Rule  252. — The  order  in  which  one  of  two  or  Order  of 
more  accused  defended  by  different  counsel  should  <iefence. 
give  their  evidence  and  make  their  defence  is  that 
of  the  names  in  the  indictment. 

Sir  E.  Henn  Collins,  M.  R.,  at  the  Glamorganshire  Assizes 
in  1895,  ruled  that  the  order  must  be  as  in  the  indictment, 
and  this  appears  to  be  the  rule. 

Seniority  of  counsel  has  been  held  to  be  the  test,  and 
sometimes  counsel  agree  amongst  themselves  which  shaJl 
come  first.  In  the  case  referred  to  above,  the  learned  judge 
refused  to  sanction  such  an  agreement. 

See  also  R.  v.  Meadows,  2  Jur.  N.  S.  718;  R.  v.  Horni- 
man,  3  Jur.  N.  S.  272. 

Rule   258. — If    an    accused    is    defended    by  Rights  of 
counsel,   the  accused  is  not  himself    entitled  to  ^^^^^^*^°" 
take  any  part  in  the  conduct  of  the  case,  although 
he  may  make  a  statement  or  give  evidence  on 
oath. 

If  the  accused  takes  advantage  of  6  &  7  Will.  4,  c.  114, 
s.  1,  "to  make  a  full  answer  or  defence  "  to  a  charge  of 
felony  by  counsel  learned  in  the  law,  his  right  of  defending 
himself  is  thereby  given  up. 

In  a  case  of  misdemeanour,  the  rule  represents  the  prac- 
tice (see  R.  V.  Parkins,  1  C.  &  P.  548;  and  R.  v.  Hess, 
Times  Newspaper,  Jan.  18,  1909),  where  counsel  asked  that 
the  accused  should  cross-examine  witnesses,  and  he — counsel 
— should  (watch  the  proceedings)  make  any  necessary  obser- 
vations, and  address  the  jury.  Sir  A.  Bosanquet  (C.  S.) 
refused  the  application,  and  stated  that  if  the  accused  did 
not  wish  to  leave  himself  entirely  in  the  hands  of  counsel, 
his  counsel  could  take  no  part  in  the  case. 

Rule  254. — An  accused  may  make  an  unsworn  Unsworn 
statement  from  the  dock  (1),  and  such  statement  Iccusedr    ^ 


^^^  INDICTMENT  AND  INFORMATION. 

should  be  made  before  counsel's  speech  for  the 
defence  (2),  and  where  no  evidence  for  the  defence 
is  called  before  reply  (3). 

(1)  This  right  is  preserved  bj  61  &  62  Vict.  c.  36,  s.  1. 

(2)  R.  V.  Dyer,  1  Cox,  113;  R.  v.  Doherty,  10  Cox,  306; 
R.  V.  Pope,  18  T.  L.  R.  717.  See  aliter  R.  v.  Millhouse,  15 
Cox,  622,  which  is  not  now  followed. 

(3)  R.  V.  Sherriff,  20  Cox,  334. 

Witness. 

Witness,  &c.        RuLE  255. — A  wituoss  not    called  before  the 
magistrates  may  be  called  at  the  trial. 

In  the  ordinary  practice  of  criminal  Courts  there  is 
frequently  discussion  as  to  whether  a  witness  who  was  not 
called  before  tlie  committing  magistrate  should  be  called 
at  the  trial. 

There  appears  to  be  no  rule  of  law  on  the  point,  but  in 
practice  the  evidence  of  such  a  witness  is  invariably 
admitted,  subject  to  proof  that  a  copy  of  such  evidence  has 
been  furnished  to  the  defence  (see  R.  \.  Ward,  2  C.  &  K. 
759;    R.  V.  Connor,  1  Cox,  233). 

There  are  many  decisions  on  this  point,  but  it  is  unneces- 
sary to  refer  to  them  in  detail,  the  above  rule  being  well 
established. 

Further,  it  should  be  said  that  although  there  is  no  rule 
of  law  on  the  subject,  counsel  for  the  prosecution  should 
always  call  the  witnesses  who  appeared  before  the  magis- 
trate, or  whose  names  appear  on  the  back  of  the  indictment, 
unless  there  are  exceptionally  cogent  reasons  which  render 
such  a  course  undesirable.  The  writer  has  himself  refused 
to  call  a  witness,  bound  over  for  the  prosecution,  when  he 
had  satisfied  himself  that  the  witness  in  question  had  been 
tampered  with  by  the  defence. 

.Judge  may  RuLE  256. — A  judge  (a)  may  call  a  witness  and 

caU  witness,     examine  him  as  to  a  previous  statement  in  writing 

or  otherwise,  and  may  refuse  to  allow  either  party 

to  cross-examine  such  witness  (I) ;  and  (b)  may 
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at  any  time  during  the  trial  put  any  questions  to 
any  witness  called  by  either  party  (2). 

(1)  In  Coulson  v.  Disborough,  (1894)  2  Q.  B.  316,  which 
was  a  civil  action,  after  the  witnesses  on  both  sides  had 
been  examined,  and  counsel  had  addressed  the  jury,  the 
jury  asked  that  a  person  who  was  in  Court,  but  had  not 
been  called  by  either  party,  should  be  called.  He  was  accord- 
ingly called  and  two  questions  were  asked  him,  his  answers 
to  which  were  alleged  to  have  materially  damaged  the  plain- 
tiff's case. 

Plaintiff's  counsel  was  refused  leave  to  cross-examine,  it 
being  ruled  that  neither  party  has  a  right  to  cross-examine 
a  witness  called  by  the  judge,  without  leave. 

Plaintiff  appealed,  and  Lord  Esher,  M.  R.,  in  giving 
judgment,  said:  "  The  judge  must  exercise  his  discretion 
whether  he  will  allow  the  witness  to  be  cross-examined. 
If  what  the  witness  has  said  in  answer  to  the  questions  put 
to  him  by  the  judge  is  adverse  to  either  of  the  parties, 
the  judge  would,  no  doubt,  allow — and  so  he  ought  to  allow 
— that  party's  counsel  to  cross-examine  upon  his  answers. 
A  general  fishing  cross-examination  ought  not  to  be  per- 
mitted." 

The  decision  in  this  case  is  certainly  curious  when  tested 
by  Lord  Esher 's  remarks,  but  the  fact  that  the  answers 
in  question  were  held  immaterial  to  the  issue  was  the  basis 
of  the  judgment.  The  decision  in  this  case  is,  of  course, 
applicable  to  criminal  trials.  See  also  R.  v.  Watson,  6 
C.  &  P.  653;  and  R.  v.  CUbruin,  62  J.  P.  232,  where  Sir 
Forrest  Fulton  (Recorder),  sitting  at  the  Central  Criminal 
Court,  held  that  if  the  evidence  of  a  witness  called  by  the 
judge  is  hostile  to  one  party  in  the  case,  leave  to  cross- 
examine  should  be  given  to  the  party  affected. 
(2)  R.  Y.  Remmnt,  E.  &  R.  136. 

Rule  257. — An  opposite  party  is  always  entitled 
to  cross-examine  a  witness  called  by  the  other 
party,  and  sworn  or  allowed  to  affirm,  whether  lie 
gives  evidence  or  not. 

S.  V.  Brooke,  2  Stark.  472;  Steph.  Dig.  L.  Evid.  6th  ed. 
145. 


240 


INDICTMENT  AND  INFORMATION. 


Rebutting 
evidence. 


But  see  Creevey  v.  Carr,  7  C.  &  P.  64,  where  cross- 
examination  was  not  allowed  of  a  witness  who,  having 
answered  an  immaterial  question,  was  stopped  by  the  judge. 

Rule  258. — If  the  prosecution  calls  rebutting 
evidence,  the  defence  may  comment  on  such  evi- 
dence. 

R.  V.  Frost,  2  Mood.  140. 


Notice  to  Produce. 

Notice  to  Rule  259. — If  it  is  desired  to  use  a  written 

nwes^sarV^^^"  instrument  which  is  in  the  possession  of  the  other 
party,  it  is  necessary  to  give  notice  to  produce  it 
at  the  trial,  othenvise^  if  it  is  not  produced  at  the 
trial,  secondary  evidence  cannot  be  given  (1). 
Unless  it  forms  the  basis  of  the  charge  (2),  or 
where  by  the  form  of  the  indictment  the  accused 
has  notice  that  he  is  charged  with  the  possession 
of  the  document,  and  will  be  required  to  produce 
it  (3);  or  where  the  possession  of  the  original 
has  been  obtained  from  the  opposite  party,  from 
a  person  subpoenaed  to  produce  it,  by  fraud  or 
force  (4) ;  or  where  it  is  proved  that  the  opposite 
party  or  his  solicitor  has  the  agreement  in 
Court  (5). 

(1)  U.  V.  Ehvorthy,  L.  R.  1  C.  C.  R.  103;  R.  v.  Francis, 
L.  R.  2C.  C.  R.  128. 

(2)  R.  V.  Aickles,  1  Leach,  294. 

(3)  R.  V.  Moors,  6  East,  419,  n.,  421,  n.;  R.  v.  mint, 
3  B.  &  Aid.  566. 

(4)  Leeds  v.  Cook,  4  Esp.  256. 

(5)  Du^er  v.  Collins,  7  Ex.  639. 

The  notice  should  be  served  upon  the  opposite  party  or 
his  solicitor,  or  given  to  such  orally  (Smith  v.  Young, 
1  Camp.  440),  and  it  must  be  given  within  a  time  that,  in 
the  circumstances  of  the  case,  is  reasonable  {R.  v.  Elli- 
combe,  o  C.   &  P.   522). 
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In  R.  V.  Kitson  (Dears.  187),  the  accused  was  charged  at 
Cambridge  Assizes  with  arson.  Notice  to  produce  a  docu- 
ment was  given  to  him  in  the  middle  of  the  day  before  the 
trial. 

The  fire  happened  where  the  accused  lived,  thirty  miles 
from  Cambridge.  It  was  held  that  the  notice  was  not  in 
time,  and  that  secondary  evidence  as  to  the  document  could 
not  be  given.    But  see  U.  v.  Barker,  1  F.  &  F.  326. 

As  to  what  is  secondary  evidence,  see  Brown  v.  Wood- 
man (6  C.  &  P.  206),  where  it  was  held,  secondary  evi- 
dence being  admissible,  that  a  person  might  give  parol 
evidence  of  the  contents  of  a  letter  of  which  he  had  a  copy, 
and  was  not  obliged  to  produce  the  copy.  A  duplicate 
original  or  a  counterpart  executed  by  the  opposite  party 
is,  of  course,  an  original  document,  and  can  be  used  not- 
withstanding notice  to  produce  has  not  been  given. 

Note  that  this  rule  as  to  "  notice  "  is  only  concerned 
with  written  documents,  and  not  with  chattels  (It.  v. 
Francis,  supra). 


Notice. 

Rule  260. — Where  it  is  proposed  to  give  evi-  Notice. 
dence  under  the  Prevention  of  Crimes  Act,  1871, 
of  a  conviction  for  fraud  or  dishonesty,  not  less 
than   seven  days'  notice  must  be    given    to  the 
accused. 

34&35  Vict.  c.  112,  s.  19. 

The  notice  must  be  proved  at  the  trial.    See  also  as  to 
"  notice,"  supra,  pp.  59,  60.  :  -     ■, 


Amendment  of  Variance. 

Rule  261 . — If,  during  the  progress  of  a  trial  in  Amendment. 
a    Court    of    Assize  (1)   or   a    Court  of   Quarter 
Sessions  (2),  there  appears  any  variance  between 
any  written  or  printed   matter  produced  in  evi- 

B.R.  R 
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dence,  and  the  recital  or  setting  forth  thereof  in 
the  indictment  whereon  the  trial  is  pending,  the 
Court  in  its  discretion  may  amend  such  indict- 
ment. 

(1)  11&12  Vict.  c.  46,8.  4. 

"  ...  It  shall  and  may  be  lawful  for  any  Court  of  oyer 
and  terminer  and  g-eneral  gaol  delivery,  if  such  Court  shall 
see  fit  so  to  do,  to  cause  the  indictment  or  information  for 
any  offence  whatever,  when  any  variance  or  variances  shall 
appear  between  any  matter  in  writing  or  in  print  produced 
in  evidence,  and  the  recital  or  setting  forth  thereof  in  the 
indictment  or  information  whereon  the  trial  is  pending,  to 
be  forthwith  amended  in  such  particular  or  particulars  by 
some  officer  of  the  Court,  and  after  such  amendment  the 
trial  shall  proceed  in  the  same  manner  in  all  respects,  both 
with  regard  to  the  liability  of  witnesses  to  be  indicted  for 
perjury  and  otherwise,  as  if  no  such  variance  or  variances 
had  appeared." 

(2)  12  &  13  Vict.  c.  45,  s.  10,  which  extended  11  &  12 
Vict.  c.  46,  to  Courts  of  Quarter  Sessions. 

Note. — "  Court  of  Assize  "  includes  the  King's  Bench 
Division  {R.  v.  Eyre,  9  B.  &  S.  329;  52  &  53  Vict.  c.  63, 
8.  13  (4)  ). 

As  to  construction,  see  Ryder  v.  Malbon,  3  C.  &  P.  594; 
R.  V.  Christian,  C.  &  Mar.  388;  R.  v.  Newton,  1  Car.  &  K. 
469;  R.  V.  Cooke,  7  C.  &  P.  559;  R.  v.  Heivins,  9  C.  &  P. 
786,  all  of  which  cases  were  on  the  now  repealed  9  Geo.  4, 
V.  15,  which  only  applied  to  trials  for  misdemeanour,  but  are 
still  authorities  on  the  construction  to  be  put  upon  11  &  12 
Vict.  c.  46. 
Costs.  There  is  seemingly  no  power  to  allow  costs  on  amend- 

ment, as  the  power  to  allow  costs  in  the  repealed  statute 
has  not  been  re-enacted. 

Amendment         RuLE   262. — Whenever   on    the    trial    of    any 
of  immaterial  indictment  for  any  felony  or  misdemeanour  there 
shall  appear  to  be  any  variance  between  the  state- 


vanance. 


PROCEDURE  ON  TRIAL,  ETC.  243 

ment  in  such  indictment  and  the  evidence  offered 
in  proof  thereof — 

(1.)  In  the  name  of  any  county,  riding,  divi-  Name  of 
sion,    city,     borough,    town    corporate,  ^^^^^'  ^^• 
parish,  township,  or  place  mentioned  or 
described  in  any  such  indictment ;  or 

(2.)  In  the  name  or  description  of  any  person  Name  of 
or  persons,  or  body  politic  or  corporate,  P^^'^on,  &c. 
therein  stated  or  alleged  to  be  the  owner 
or    owners    of    any    property,    real    or 
personal,  which  shall  form  the  subject 
of  any  offence  charged  therein ;  or 

(3.)   In  the  name  or  description  of  any  person  Name  of 
or  persons,    body   politic   or  corporate,  person,  &c. 
therein  stated  or  alleged  to  be  injured 
or  damaged  or  intended  to  be  injured 
or  damaged  by  the  commission  of  such 
offence  ;  or 

(4.)  In  the  Christian  name  or  surname,  or  both  Name  of 
Christian  name  and  surname,  or  other  pe^^on,  &c. 
description  whatsoever,  of  any  person  or 
persons  whomsoever  therein  named  or 
described  ;  or 

(5.)  In  the  name  or  description  of  any  matter  Description  of 
or  thing   whatsoever  therein  named  or  *^^"^'  ^^' 
described  ;  or 

(6.)  In  the  ownership  of  any  property  named  Description  of 
or  described  therein ;  ownership. 

it  shall  and  may  be  lawful  for  the  Court  before 
which  the  trial  shall  be  had,  if  it  shall  consider 
such  variance  not  material  to  the  merits  of  the 
case,  and  that  the  defendant  cannot  be  preju- 
diced thereby  in  his  defence  on  such  merits,  to 
order  such  indictment  to  be  amended,  according 
to  the   proof,    by  some   officer  of   the    Court    or 
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other  perison,  both  in  that  part  of  the  indict- 
ment where  such  variance  occurs  and  in  every 
other  part  of  the  indictment  which  it  may  become 
necessary  to  amend,  on  such  terms  as  to  post- 
poning the  trial  to  be  had  before  the  same  or 
another  jury,  as  such  Court  shall  think  reason- 
able ;  and  after  any  such  amendment  the  trial 
shall  proceed,  whenever  the  same  shall  be  pro- 
ceeded with,  in  the  same  manner  in  all  respects, 
and  with  the  same  consequences,  both  with 
respect  to  the  liability  of  witnesses  to  be  indicted 
for  perjury  and  otherwise,  as  if  no  such  variance 
had  occurred  .... 

This  is  14  &  15  Vict.  c.  100,  s.  1,  in  so  far  as  it  applies  to 
amendment. 

Refusal  to  The  Court  has  refused  to  amend — 

amend. 

(1)  Wheie  the  amendment  might  render  the  indictment 

demurrable   (R.   v.   Lallement,  6  Cox,  204). 

(2)  Where  the  defect  is  not  within  the  terms  of  the  statute. 
R.  V.  Wright,  2  F.  &  F.  320;  JR.  v.  Benson,  (1908)  2 
K.  B.  270,  where  it  was  sought  to  amend  an  indictment 
for  obtaining  credit  by  false  pretences,  by  striking  out  the 
allegation  of  false  pretences,  and  inserting  a  charge  of 
obtaining  credit  by  fraud. 

(3)  Where  the  amendment  would  alter  the  character  of  the 
ojjence  charged. 

This  is  really  another  way  of  stating  No.  (2)  in  this  note. 

iVo^e.— The  words  "  not  material  to  the  merits  of  the  case, 
and  that  the  defendant  cannot  be  prejudiced  thereby," 
i.e.,  by  amendment,  "in  his  defence  on  such  merits,"  are 
ambiguous.  In  a  sense  every  defect  in  an  indictment  other 
than  a  merely  formal  defect  is  material  to  the  merits  of  the 
case,  and  an  alteration  of  such  would  be  prejudicial  to  the 
defence. 

It  is  difficult  to  express  the  practice  in  words,  but  what 
is  meant,  however,  it  is  submitted,  is  that  if  an  indictment 
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substantially  charges  the  commission  of  an  offence,  an 
omission  of  or  mistake  as  to  name  or  description  of  place, 
owner  of  property,  person  or  thing  injured,  &c.,  or  con- 
cerned, or  as  to  description  of  ownership  of  property,  &c., 
shall  not  be  deemed  sufficient  to  prevent  amendment  (see 
Pacific  Steam  Navigation  Co.  v.  Lewis,  16  M.  &  \V.  783). 
E.g.,  R.  V.  Welton,  9  Cox,  297,  where  the  indictment 
charged  an  attempt  to  murder  a  child  named  Annie  Welton. 
There  was  no  proof  that  the  child  in  question  ever  bore  that 
name,  and  the  indictment  was  amended  by  striking  out  the 
words  "  Annie  Welton,"  and  substituting  "  a  certain  female 
child  whose  name  is  to  the  jurors  unknown." 

See  also  R.  v.  Westley,  Bell,  193;  R.  v.  Neville,  6  Cox, 
69;  R.  V.  Winch,  6  Cox,  523;  R.  v.  Tym7ns,  11  Cox,  645; 
R.  V.  Western,  L.  R.  1  C.  C.  R.  122;  R.  v.  Gumble,  L.  R.  2 
C.  C.  R.  1;  R.  V.  Vincent,  2  Den.  464;  R.  v.  Sturge,  3 
E.  &  B.  734;  R.  v.  Byers,  71  J.  P.  205;  R.  v.  Murray, 
(1906)  2  K.  B.  385. 

Rule  263. — An  amendment  must  be  made  by  whenamend- 
the  Court  before  which  the  trial  takes  place  (1 ),  ^/^^aJ!'* 
and  may  be  made  at  any  time  before  the  case 
goes  to  the  jury  (2). 

(1)  R.  V.   Frost,  Dears.  474;   R.  v.  Harris,  Dears.   344. 

The  exception  to  this  part  of  the  rule  is,  that  when  the 
trial  takes  place  in  the  King's  Bench  Division  at  nisi  prius, 
the  question  whether  the  Court  of  trial  should  have  allowed 
an  amendment  may,  with  the  consent  of  counsel,  be  reserved 
for  the  consideration  of  the  Divisional  Court  (R.  v.  Sturge, 
3E.  &B.  734). 

(2)  R.  V.  Frost,  supra;  R.  v.  Larkin,  Dears.  365;  R. 
V.  Oliver,  13  Cox,  588;  and  see  R.  v.  Rymes,  3  C.  &  K. 
328;  and  R.  v.  Fullarton,  6  Cox,  194. 

Note. — When  an  amendment  has  been  made,  the  verdict 
must  be  given  on  the  indictment  as  amended,  and  there  is 
no  power  of  amending  such  amendment  or  deleting  it  (R.  v. 
Barnes,  L.  R.  1  C.  C.  R.  45;  R.  v.  Pritchard,  L.  &  C.  34; 
R.  V.  Webster,  ibid.  77). 
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Adjournment  of  Trial. 

tuAT'^^''^  Rule  264.— The  Court  may,  without  the  con- 
sent of  the  accused,  adjourn  a  trial  from  day  to 
day  (1),  or  for  any  part  of  a  day  (2). 

(1)  R.  V.  Stone,  6  T.  R.  530;    R.  v.  Tooke,  ibid.   (n.). 
In  the  latter  case,  it  is  stated  that  all  the  judges  were 

clearly  of  opinion  that  the  Court  might,  by  its  authority, 
without  the  consent  of  the  accused,  adjourn  an  unfinished 
trial  (see  R.  v.  Castro,  9  Q.  B.  350;  R.  v.  Wenhorn,  6  Jur. 
267;  R.  V.  Foster,  3  Car.  &  K.  201;  R.  v.  Leivis,  78  L.  J. 
K.  B.  722,  where  Channell,  J.,  said,  "generally,  if  when 
a  trial  came  on  some  of  the  witnesses  were  absent,  it  would 
be  right  to  adjourn  the  trial,  and  to  continue  it  later  before 
the  same  jury."    The  practice  is  now  settled. 

(2)  R.  V.  Fernandez,  2  F.  &  F.  862,  n.;  and  60  &  61 
Vict.  c.  18,  infra;  see  contra,  R.  v.  Tempest,  1  F.  &  F. 
381;    R.  V.  Rohson,  4  F.  &  F.  360. 

Detention  of  RuLE  265. — Upon  the  trial  of  any  person  for  a 
1897^^^°*'  felony,  other  than  murder,  treason,  or  treason 
felony,  the  Court  may,  if  it  see  fit,  at  any  time 
before  the  jury  consider  their  verdict,  permit  the 
jury  to  separate  in  the  same  way  as  the  jury  upon 
the  trial  of  any  person  for  misdemeanour  are  now 
permitted  to  separate. 

60  &  61  Vict.  c.  18,  8.  1. 

In  trials  for  misdemeanour,  the  jury  were  alway.^  allowed 
to  separate  on  adjournment. 

By  33  &  34  Vict.  c.  77,  s.  23,  it  was  provided:  — 

"  Jurors,  after  having  been  sworn,  may,  in  the  discretion 
of  the  judge,  be  allowed  at  any  time  before  giving  their 
verdict  the  use  of  a  fire  when  out  of  Court,  and  be  allowed 
reasonable  refreshment,  such  refreshment  to  be  procured  at 
their  own  expense." 
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Discharge  of  Jury. 

Rule  266. — -The  Court,  in  the  exercise  of  its  Power  to 
discretion,  may  discharge  a  jury  during  the  pro-  ^^^^^^^® 
gross  of   a   trial,   before  verdict.     This  has    been 
done — 

(1.)  When  a  juror  was  taken  so  ill  as  to  be 
incapable  of  attending  throughout  the 
trial. 

U.  V.  Edwards,  R.  &  R.  224. 

(2.)  When  a  juror  not  on  the  panel  was  sworn. 

R.  V.  Phillips,  11  Cox,  142.  In  R.  v.  Tremearne,  5  B.  &  C. 
254,  an  infant  not  on  the  panel  was  sworn,  and  verdict  was 
given.  Upon  application,  a  new  trial  was  ordered  on  the 
ground  that  the  accused  was  convicted  by  a  jury  one  of 
whom  was  incompetent  to  serve  thereon  (see  supra,  p.  20G, 
and  infra,  p.  273). 

(3.)  When  a  juror  on  the  panel  was  sworn  in  a 
wrong  name. 

E.  V.  Metcalf,  3  Cox,  220. 

ANter,  if  a  juror  on  the  panel  is  sworn  in  the 
name  of  another  juror,  and  the  mistake 
is  not  discovered  until  after  verdict. 

R.  V.  Mellor,  Dears.  &  B.  468;  7  Cox,  454.  See  also 
7  Geo.  4,  c.  64,  s.  21;  and  R.  v.  Wardle,  C.  &  Mar.  647, 
where  it  was  discovered,  during  a  trial  for  felony,  that 
the  accused  had  a  relation  on  the  jury,  and  the  judge  re- 
fused to  discharge  the  jury  on  the  ground  that  he  had  no 
power  to  do  so. 

Note. — The  objection  should  have  been  taken  by  chal- 
lenge. 

(4. )  When  the  accused  was  taken  so  ill  as  to  be 
incapable  of  remaining  at  the  bar. 
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B.  V.  Stevenson,  2  Leach,  546. 

In  such  a  case,  in  the  event  of  prisoner's  recovery,  he 
would  be  tried  by  a  new  jury,  at  the  same  or  subsequent 
sessions. 

In  misdemeanour,  on  defendant's  counsel  consenting  to 
have  the  case  tried  in  the  absence  of  the  defendant,  it  seems 
to  depend  on  the  circumstances  whether  such  a  consent  will 
be  deemed  a  sufficient  consent  of  the  defendant. 

R.  V.  Streek,  2  C.  &  P.  413,  where  such  a  consent  was 
held  not  sufficient. 

(5.)  When  both  sides  consented  after  the  jury 
had  been  charged. 

B,.  V.  Deane,  5  Cox,  501. 

(6.)  When  the  jury  were  unable  to  agree. 

Charlotte  Winsor  v.  The  Queen,  L.  R.  1  Q.  B.  289,  390. 

In  this  case  (in  which  practically  the  entire  record  in  a 
criminal  trial  is  set  forth),  the  jury  having  been  locked 
up  for  five  hours  came  into  Court  at  five  minutes  to  mid- 
night on  a  Saturday  night  and  announced  that  they  could 
not  agree.  They  were  then  discharged  and  the  prisoner 
was  remanded  in  custody  until  the  next  assizes,  when  she 
was  tried  and  convicted. 

It  was  held  by  the  Court  of  Queen's  Bench  and  the  Ex- 
chequer Chamber  that  the  presiding  judge  at  a  criminal 
trial  has  a  discretion  to  discharge  a  jury  when  'a  high 
degree  of  need  for  such  discharge  was  made  evident  to  his 
mind  from  the  facts  he  had  ascertained." 

(7.)  When  the  jury  separated  without  the  con- 
sent of  the  Court. 

R.  V.  Ward,  10  Cox,  573;    Steph.  Dig.  Cr.  Proc.  193. 

(8.)  When  a  material  witness  for  the  prosecu- 
tion was  absent  and  the  accused  asked 
that  the  jury  should  be  discharged,  so 
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that  on  a  fresh  trial  the  attendance  of 
such  witness  should  be  procured. 

R.  V.  Stokes,  6  C.  &  P.  151. 

There  has  been  considerable  discussion  as  to  the  power 
of  a  judge  to  discharge  a  jury  before  verdict  given,  owing 
to  the  absence  of  witnesses. 

It  seems  that  if  a  material  witness  was  to  be  taken  sud- 
denly ill,  and  was  unable  to  give  evidence  (2  Harg.  St.  Tr. 
832);  or  if  a  material  witness  was  kept  away  by  collusion 
or  by  force  or  fraud  of  the  other  side  (1  Vent.  69),  the  judge 
would  order  the  jury  to  be  discharged,  but  the  exercise  of 
his  discretion  would  depend  on  the  circumstances. 

See  Conway  v.  R.,  1  Cox,  210;  R.  v.  Charlesworth, 
2  F.  &  F.  326;    Winsor  v.  R.,  L.  R.  1  Q.  B.  289,  390. 

(9.)  Whenever  matters,  that  could  not  have 
been  foreseen,  have  arisen  since  the 
commencement  of  the  trial,  and  make  it 
advisable  to  discharge  the  jury. 

See  R.  V.  Lewis,  78  L.  J.  K.  B.  722.  (See  next  note, 
and  14  &  15  Vict.  c.  100,  s.  12,  infra,  p.  404.) 

Note. — The  exercise  of  the  discretion  of  a  judge  in  dis- 
charging a  jury  cannot  be  questioned  in  the  Court  of 
Criminal  Appeal  (R.  v.  Lewis,  supra). 


j^ry- 


Rule  267. — It  is  not  a  proper  exercise  of  the  Discretion  in 
discretion  of  a  Court  to  discharge  a  jury  merely  ^ischargi 
to  enable  the  prosecution  to  call  additional  wit- 
nesses and  so  make  out  a  better  case. 

R.  V.  Lewis,  78  L.  J.  K.  B.  722. 

..."  The  rule  was  that  a  jury  should  not  be  discharged 
merely  to  enable  the  prosecution  to  make  out  a  better  case. 
Generally,  if  when  a  trial  came  on  some  of  the  witnesses 
were  not  present,  it  would  be  right  to  adjourn  the  hearing, 
and  continue  it  later  before  the  same  jury;  though  there 
might  no  doubt  be  cases  in  which  it  would  be  right  to 
discharge  the  jury  if  matters  had  happened  which  when 
the  prisoner  was  given  in  charge  of  the  jury  could  not  have 
been  foreseen"  (per  Channell,  J.)- 
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Court  may  RuLE  268. — The  Court  may  order  a  jury  to 

to  retire,^,    retire  to  their  room  when  a  question  as  to  the 
admissibility  of  evidence  is  being  argued. 

This  has  been  decided  by  Ridley,  J.,  at  a  trial  at  the 
Central  Criminal  Court  on  July  30,  1904  (see  R.  v.  Hicks, 
Arch.  Cr.  P.  23rd  ed.  41G). 

Before  this  decision,  which  it  is  submitted  is  correct  (in- 
asmuch as  the  duty  of  the  jury  is  to  hearken  to  the  evidence, 
and  give  a  verdict  on  such  evidence,  and  does  not  involve 
the  decision  of  questions  as  to  admissibility  of  such  evi- 
dence), the  power  of  the  Court  to  order  a  jury  to  retire 
during  the  discussion  of  points  of  law  was  doubted. 

Hitherto,  injustice  has  frequently  been  done  by  allowing 
the  jury  to  hear  the  details  of  inadmissible  evidence  on 
arguments  addressed  to  the  Court. 


Procedure  on 
discharge  of 
jury. 


Rule  269. — When  a  jury  has  been  discharged 
without  giving  a  verdict,  the  accused  may  be 
tried  before  a  fresh  jury  on  the  same  or  a  fresh 
indictment. 


It  seems  unnecessary  to  cite  authority  for  this  rule. 
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CHAPTEE  XI. 

FUNCTIONS   OF  JUDGE   AT  TRIAL — FUNCTIONS  OF  JURY 

AT    TRIAL SUMMING-UP  —  VERDICT  —  SPECIAL 

VERDICT VERDICT  IN   RESPECT  OF  OFFENCE   NOT 

CHARGED PREVIOUS     CONVICTION HABITUAL 

DRUNKARDS    ACT PREVENTION   OF  CRIME   ACT 

MOTION    IN    ARREST    OF    JUDGMENT — RESPITE    OF 
JUDGMENT — REPRIEVE. 

Functions  of  Judge  at  Trial. 
Rule  270.— It  is  the  duty  of  a  iud^e  at  the  trial  Functions  of 

11  'PIT  ^    '  judge  at  the 

to  determine  all  questions  oi  law,  and  explain  to  trial. 
the  jury  the  law  applicable  to  the  case. 

Among  the  specific  duties  that  a  judge  has  to  discharge 
at  the  trial  of  an  indictment  are — 

1.  To  decide  any  question  (a)  affecting  the  presentation,  Specific  duties 
postponement    or    validity  of    the    indictment  ;    the    com-  ° 
petency  of  a    witness;      the    admissibility  of    confessions, 

dying  declarations,  depositions,  or  any  evidence  whatsoever; 
the  execution  of  a  document,  and  whether  such  is  properly 
stamped  or  comes  from  the  proper  custody;  (b)  as  to 
whether  secondary  evidence  may  be  given  of  the  terms  of 
an  original  document;  whether  a  document  is  privileged 
or  otherwise  protected  from  production;  whether  an  alleged 
libel  was  published  on  a  privileged  occasion;  (c)  as  to 
trade  usage  or  custom;  (d)  as  to  whether  certain  acts 
amount  to  evidence  of  ownership;  (e)  as  to  whether  there 
is  any  evidence  to  be  left  to  the  jury;  (f)  as  to  cross-exami- 
nation, and  procedure  generally. 

2.  To  point  out  to  the  jury  the  effect  of  statutes  or  docu- 
ments on  the  case ;  the  law  as  to  presumptions  and  burden  of 
proof;  the  law  as  to  the  uncorroborated  evidence  of  accom- 
plices, and  generally  "to  be  a  light  to  jurors  to  open  their 
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Functions  of 
jury  at  trial. 


Functions  of 
judge  and 
jury  in 
certain  cases. 


False  im- 
prisonment. 


ejes,  but  not  a  guide  to  lead   them  by  the  noses  "   (see 
Bacon's  works,  Vol.  7,  p.  271,  ed.  Montagu). 

3.  To  distinctly  inform  an  accused  of  his  right  to  give 
sworn  evidence  (R.  v.  Saunders  (1899),  63  J.  P.  24;  R.  v. 
Warren,  73  J.  P.  359). 

4.  At  any  time  before  verdict  to  allow  the  jury,  if  neces- 
sary, to  view  the  locus  in  quo  (R.  v.  Martin,  L.  R.  1  C. 
€.  R.  378). 

5.  To  impose  punisliment. 

6.  To  order  a  person  against  whom  a  special  verdict  of 
insanity  has  been  returned  to  be  kept  in  custody  as  a 
criminal  lunatic  till  his  Majesty's  pleasure  sliall  be  known 
(46  &  47  Vict.  0.  38,  8.  2). 

7.  To  decide  any  question  as  to  bail;  recognizances; 
postponement  or  adjournment  of  trial;  discharge  of  jury; 
restitution;  rewards;  leave  to  appeal;  statement  of  case 
for  Court  of  Criminal  Appeal;  certiorari  for  indictments; 
venire  de  novo ;    costs. 

Rule  271. — It  is  the  dut)^  of  a  jury  at  the  trial 
to  decide  all  questions  of  fact  as  to  capacity  to 
plead,  pleas,  previous  convictions,  whether  accused 
is  a  habitual  drunkard  or  a  habitual  criminal ; 
and,  taking  the  law  from  the  judge,  to  return  a 
verdict  of  guilty  or  not  guilty  on  the  indictment, 
inquisition  or  information. 

As  to  the  right  of  a  jury  to  find  a  special  verdict,  see 
infra,  p.  259.    As  to  trial  of  challenges,  see  supra,  p.  210. 

Rule  272. — In  certain  criminal  cases  the  rela- 
tive functions  of  judge  and  jury  are  difficult  to 
define,  and  the  rules  observable  in  such  cases 
are — 

(a)  In  false  imprisonment :  The  question  of 
the  existence  of  probable  or  justifiable 
cause  is  for  the  judge,  and  the  ascer- 
tainment of  facts  for  the  jury. 

It  is  so  seldom  that  anyone  is  prosecuted  criminally  for 
false  imprisonment,  that  it  is  unnecessary  to  deal  further 
with  the  subject. 
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(b)  On  the  trial  of  an  indictment  for  obtaining  False 

goods  by  means  of  false  pretences  con-  p^®^°^®^- 
tained  in  a  letter  or  other  document :  It 
is  for  the  judge  to  decide  whether  the 
document  is  capable  of  bearing  the 
meaning  alleged  ;  and  if  it  is  so  held, 
it  is  for  the  jury  to  say  whether  in 
fact  the  document  bears  the  meaning 
alleged. 

n.  V.  King,  (1897)  1  Q.  B.  214;  66  L.  J.  Q.  B.  87;  18 
Cox,  447. 

(c)  Subject  to  the  Exceptions,  it  is  the  rule  that  Construction 

it  is  the  duty  of   a   judge  to  construe  documents: 
all    documents   {e.g.^    statutes,    judicial  words  of 
records,    deeds,    wills,    letters)   without  ^^ ' 
assistance  from  the  jury.     But  where, 
in  the  construction  of  documents,  there 
are  words  of  art  or  terms  of  commerce 
to  be  interpreted,   or  surrounding  cir- 
cumstances to  be  ascertained,  it  is  the 
duty  of  the  jury  to  interpret  the  words 
of  art  or  terms  of  commerce  and  ascer- 
tain the  circumstances. 

Exceptions. 

(1.)  In  trials  for  criminal  libel,  it  is  for  the  Libel— jury. 
jury  to  find  whether  the  publication  is  a  libel. 

32  Geo.  3,  c.  60  (Fox's  Act,  1792),  which  enacts  that  ;a 
jury  may  return  a  general  verdict  on  the  issue  upon  an 
indictment  or  information  for  libel. 

(2.)  In  trials  for  sending  any  letter  or  writing  sending 
demanding  property  with  menaces  or  threatening  d^enmnding- 
under  the  Larceny  Act,  1861,  s.  44,  it  is  for  the  ^"^^^^ 
jury  to  find  whether  the  writing  or  letter,  together  —jury. ' 
with  other  proved  facts,  constitute  a  menace. 
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R.  V.   Carruthers,  1  Cox,  138;     R.  v.   Walton,  L.   &  C. 
288;    R.  V.  Tomlinson,  (1895)  1  Q.   B.   706. 


Materiauty  (3  )  j,^  t^^als  for  periurv,  the  materiality  of  the 

m  p6riiirv—  ^       '      ,  ,  ij«//  ^  »/^ 

judge.  matter  in  which  the  false  meaning  is  alleged  is  a 

question  for  the  judge. 

See  1  Tay.  Evid.  10th  ed.  50;  R.  v.  Courtenay,  7  Cox, 
111;  R.  V.  Gibbon,  L.  &  C.  109;  R.  v.  Baker,  0805)  1 
Q.  B.  797. 

Provocation.         (d)  In  trials  for  murder,  it  is  for  the  judge  to 

decide  whether  the  provocation  pleaded 
could  in  law  extenuate  the  offence,  and 
for  the  jury  to  find  whether  the  provo- 
cation was,  in  fact,  sufficient  to  so 
extenuate  it. 

R.  V.  Rothwell,  12  Cox,  145;  R.  v.  Jones,  72  J.  P. 
215.     And  see  R.  v.  Fisher,  8  C.  &  P.   182. 

(e)   In  trials  for  libel — 

( 1 )  If  the  accused  pleads  justification,  it  is  for 

the  j  ury  to  find  whether  the  defamatory 
statement  is  true,  and  in  addition  (it 
is  submitted)  it  is  also  for  the  jury  to 
find  whether  publication  was  for  the 
public  benefit  (1). 

(1)  The  contrary  was  held,  in  1888,  by  Huddleston,  B., 
in  R.  V.  Warnsborough,  4  T.  L.  R.  520,  but  in  1886,  he  had 
ruled  that  the  question  was  for  the  jury  (in  Panlchursf  v. 
Sowler,  3  T.  L.  R.  193). 

It  is  difficult  to  understa-nd  how  such  a  question  could  be 
decided  as  one  of  law,  and  law  only  concerns  a  judo:e,  fact 
being  for  the  jury. 

(2)  If  the  accused  pleads  fair  comment,  it  is 

for  the  judge  to  say  whether  the  facts 
proved  are  capable  of  warranting  the 
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inferences  drawn,  and  for  the  jury  to 
decide  whether  these  inferences  ought 
to  have  been  drawn. 

Odgers,  "Libel,"  4th  ed.  187;  Dakhyl  v.  Labouchere,  77 
L.  J.  K.  B.  728. 

(3)  If  the  accused  pleads  publication  on  a 
privileged  occasion,  it  is  for  the  jury 
to  find  the  facts,  if  such  are  in  dispute, 
and  for  the  judge  to  decide  upon  these 
facts  whether  the  occasion  was  privi- 
leged or  not. 

If  he  so  decides,  and  the  question 
of  express  malice  arises,  it  is  for  the 
judge  to  decide  whether  the  evidence 
is  more  than  that  of  a  scintilla  of 
express  malice,  and  if  so,  for  the  jury 
to  decide  whether  there  was  such  . 
express  malice. 

Clark  V.  Molyneux,  47  L.  J.  Q.  B.  230. 

(f )  Doubtful.     On  the  trial  of  an  indictment  for  Act  to  public 

,1  1  •     1  J?  mischief. 

the  common  law  misdemeanour  oi  con- 
spiracy to  do  an  act  to  the  public  mischief, 
it  is  for  the  judge  to  decide  whether 
such  act  had  a  tendency  to  cause  public 
mischief,  and  for  the  jury  to  find  whether 
the  accused  did  the  act. 

n.  V.  Brailsford,  (1905)  2  K.  B.  730. 

Note. — This  is  a  decision  of  a  Divisional  Court  consist- 
ing of  Lord  Alverstone,  C.  J.,  Lawrance  and  Ridley,  JJ., 
upholding  the   decision  of  the   first-named  judge. 

It  is  submitted  that  this  decision  is  bad  in  law.  The  in- 
dictment charged  the  fact  that  acts  were  done  to  the  public 
mischief,  and  fact  is  always  for  the  jury.  Cf .  "  Libel," 
and  "  Plea  of  truth  (and  publication  for  the  public  benefit)." 
Whether  the  publication  is  for  the  public  benefit  is  for  the 
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jury  (see  Pankhurst  v.  Soivler,  3   T.   L.   R.   193;    Odgers 
on  "Libel,"  4tli  ed.  G79;  and  supra). 

Summing-up. 

Summing-up.  j^uLE  273. — At  the  close  of  the  evidence  and 
addresses  to  the  jury,  the  judge  sums  up  the  case 
to  the  jury. 

A  judge  should  sum  up  once  only,  and  should  not  give  a 
second  summing  up  or  take  a  second  verdict  (R.  v.  Baines, 
64  J.  P.  408).  It  is  the  duty  of  a  judge  in  summing  up  to 
point  out  to  the  jury  the  salient  facts  of  the  case,  and  he 
must  be  careful  to  confine  himself  to  proved  facts,  for,  if 
he  treats  as  proved  facts  which  have  not  been  proved,  a 
resulting  conviction  will  be  quashed  on  appeal  (R.  v. 
Sovoski,  72  J.  P.  435). 

Misdirection. 

Misdirection,  He  must  direct  the  jury  as  to  the  law  applicable  to  the 
case,  and  instruct  them  properly  as  to  its  application  to 
the  proved  facts. 

If  he  fails  to  do  so,  a  resulting  conviction  will  be  set 
aside,  provided  that  the  misdirection  has  caused  a  substan- 
tial miscarriage  of  justice  (R.  v.  Meyer,  99  L.  T.  002). 
If,  however,  there  has  been  misdirection  without  consequent 
substantial  miscarriage  of  justice,  tliat  is,  where  the  proved 
facts  are  consistent  only  with  guilt,  the  conviction  will  be 
upheld  {R.  V.  Coleman,  72  J.  P.  425;  and  see  R.  v.  Joyce, 
72  J.  P.  483;  R.  v.  Stoddart,  73  J.  P.  348;  R.  v.  Cohen,  73 
J.  P.  352;  R.  V.  Dyson,  (1908)  2  K.  B.  454;  and  infra, 
Criminal  Appeal). 


Accomplice's 
evidence. 


Omission  in  Summing-up. 

(1.)  It  is  the  duty  of  a  judge  to  warn  the  jury 
against  convicting  solely  on  the  evidence 
of  an  accomplice. 

R.  V.  Tate,  (1908)  2  K.  B.  680;  R.  v.  Beauchamp,  73 
J.  P.  223;  R.  V.  Everest,  73  J.  P.  269;  R.  v.  Warren,  73 
J. P.  359. 
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(2.)  Where  there  are  two  or  aiore  persons  Two  accused, 
jointly  indicted  and  tried,  and  where 
the  evidence  against  all  is  not  identical, 
the  judge  should  be  careful  in  summing- 
up  to  discriminate  between  them  and 
properly  differentiate  to  the  jury  the 
cases  against  each  of  them.  If  he  fails 
to  do  so,  the  conviction  of  a  person 
affected  by  his  failure  will  be  quashed 
on  appeal. 

E.  V.  Beauchamp,  73  J.  P.  223. 

(3.)  If  an  accused  makes  an  unsworn  statement  statement  by 
from  the  dock  to  the  jury,  and  the  cir-  ^^^^^^  • 
cumstances  are  such  that  it  is  the  duty 
of  the  judge  to  explain  to  the  jury  the 
effect  of  the  statement,  and  he  fails  to 
do  so,  and  a  substantial  miscarriage  of 
justice  results,  the  resulting  conviction 
will  be  set  aside. 

R.  V.  Warner,  73  J.  P.  53. 

Note. — It  is  not  necessary  that  the  judge  should  direct 
the  jury  as  to  every  fact  that  has  transpired  in  the  case 
prejudicial  to  the  defence,  and  failure  to  do  so  will  only 
affect  the  conviction  when  it  is  shown  that  such  failure 
led  to  a  substantial  miscarriage  of  justice  {R.  v.  Warner, 
supra;    R.  v.  Lee,  72  J.  P.  257). 

Rule   274. — A    judge    may,    in    summing-up.  Comment  by 
comment  on  the  failure  of  accused  to  give  evi-  '"  ^^' 
dence    on    oath ;   and   if    the  accused  does  give 
evidence,  may  comment  on  such  evidence. 

R.  V.  Rhodes,  (1899)  1  Q.  B.  77. 

Verdict. 

Rule  275. — At  the  conclusion  of  the  sunnning-  Jury  ro- 
up, the  jury  consider  their  verdict.  "^^^' 

B.R.  s 
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The  jury  may,  if  they  wish  to  do  so,  retire  to  their  room, 
in  charge  of  an  usher  sworn  to  keep  them  in  some  private 
place,  while  they  deliberate  (for  oath,  see  App.  G.).  They 
may,  in  the  discretion  of  the  judge,  be  allowed  to  have  fire, 
and  reasonable  refreshment  at  their  own  expense  (33  &  34 
Vict.  c.  77,  s.  23),  as  well  as  medical  attention  when  neces- 
sary (R.  V.  Newton,  13  Q.  B.  716,  735);  but  as  a  rule, 
all  such  things  are  provided  for  them  by  the  sheriff.  When 
they  have  agreed  upon  their  verdict  or  agreed  to  disagree, 
they  return  into  Court. 

Verdict-  Rule  276. — The  verdict  of  the  lury  must  be 

announced  in  open  Court  (1),  and  must  be  unani- 
mous (2)  in  respect  of  the  offence  charged  in  the 
indictment  (3),  and  must  not  be  ambiguous  (4)  or 
repugnant. 

(1)  The  verdict  must  be  announced  by  the  foreman  in 
open  Court,  and,  in  cases  of  treason  and  felony,  in  the  pre- 
sence of  the  accused.  Jurors  not  dissenting  from  the  state- 
ment of  the  foreman  will,  in  general,  be  presumed  to  have 
approved  the  verdict,  if  they  were  present  when  it  was  de- 
livered. 

In  R.  V.  Wooller  (2  Stark.  N.  P.  Ill),  all  the  jury  were 
not  present  when  a  verdict  of  guilty  was  delivered,  and 
it  was  therefore  uncertain  whether  they  all  heard  the  verdict 
pronounced  by  the  foreman,  and  so  a  new  trial  of  the  in- 
formation was  ordered. 

(2)  Although  this  requisite  is  not  mentioned  by  either 
Hale  or  Hawkins,  it  is  firmly  embedded  in  our  legal  system. 

(3)  R.  V.  Clarke  (69  J.  P.  150),  where  it  was  held  that  on 
an  indictment  for  embezzling  money,  there  could  not  be  a 
conviction  for  embezzling  goods. 

(4)  O'Connell  v.  R.  (11  CI.  &  F.  loo),  where  on  an  in- 
dictment for  conspiracy  with  each  other  to  effect  certain 
objects,  a  verdict  that  some  of  the  accused  were  guilty  of 
conspiracy  to  effect  some  of  the  objects  charged,  and  others 
guilty  generally,  is  repugnant  and  bad  in  law,  as  the  accused 
were  charged  jointly  with  one  offence,  conspiracy. 

See  R.  V.  Gray,  17  Cox,  299;  R.  v.  Fetch,  25  T.  L.  R. 
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401;  R.  V.  Butter,  73  J.  P.  12,  where  the  first  verdict  was 
"  guilty,  but  he  did  it  in  ignorance,"  and  on  reconsidera- 
tion, "  guilty  with  a  recommendation  to  mercy,"  on  an  in- 
dictment for  maliciously  destroying  trees  under  24  &  25 
Vict.  c.  97,  s.  20,  and  the  conviction  was  quashed  on  appeal, 
as  there  was  a  real  doubt  whether  the  jury  did  not  mean  to 
negative  "  malice,"  and  acquit  the  accused  (R.  v.  Muir- 
head,  73  J.  P.  31;    R.  v.  Harding,  25  T.  L.  R.  139). 

Rule  277. — The  verdict  of  the  iury  may  be —  Verdict  may 
a)  general ;  (h)  partial ;  (c)  special.  partial  or ' 

special. 
A  general  verdict  is  when  there  is  acquittal  or  convic- 
tion on  the  whole  charge;  partial,  when  the  verdict  is  as 
to  part  only  (e.g.,  where  an  indictment  charges  two  or  more 
misdemeanours,  and  there  is  an  acquittal  on  one  count  and 
a  conviction  on  another,  or  where  there  is  a  conviction  on 
part  of  a  divisible  count  only);  special,  when  the  find- 
ing is  as  to  specific  questions  as  to  facts  put  to  them  by  the 
Court,  it  being  left  to  the  Court  to  determine  what  verdict 
should  be  entered  on  the  finding. 

"  The  jury  have  a  liberty  to  find  a  general  verdict 
whenever  they  think  fit  to  do  so,  including  both  the  law 
and  the  facts  of  the  case  submitted  to  their  decision  "  (2 
Chit.  Cr.  L.  656).  And  (it  is  submitted)  they  can  properly 
refuse  to  find  a  special  verdict  (4  Bla.  Com.  (ed.  1813) 
p.  328);  BushelVs  Case,  6  St.  Tr.  999;  R.  v.  Alldaij,  8 
C.  &  P.  136;    Mayor  of  Devizes  v.  Clark,  3  A.  &  E.  511. 

It  is  stated  in  2  Hale,  c.  41,  s.  301;  and  2  Hawk.  c.  47, 
s.  3,  that  a  jury  has  a  right  to  find  a  special  verdict;  but 
except  in  the  one  instance  infra,  it  is  not  clear  that  the 
jury  has  such  right,  although,  as  in  R.  v.  Staines  Local 
Board  (52  J.  P.  215),  it  may  assist  the  Court  by  finding 
such  a  verdict,  it  being  relieved  by  the  Court  of  the  obliga- 
tion to  find  "a  true  verdict  according  to  the  evidence." 
See,  however,  1  Chit.  C.  L.  637;  4  Bla.  Com.  328:  and  R. 
V.  Brailsford,  (1905)  2  K.  B.  750. 

The  exception  referred  to  above  is  statutory.    By  the  Trial  Special 
of  Lunatics  Act.  1883  (46  &  47  Vict.  c.  38,  s.  2),  it  is  enacted  insanity, 
that  "  where  in  any  indictment  or  information  any  act  or 
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ofmission  is  charged  against  any  person  as  an  offence,  and 
it  is  given  in  evidence  on  the  trial  of  such  person  for  that 
offence  that  he  was  insane,  so  as  not  to  be  responsible,  ac- 
cording to  law,  for  his  actions  at  the  time  when  the  act  was 
done  or  omission  made,  then,  if  it  appears  to  the  jury  before 
whom  such  person  is  tried  that  he  did  the  act  charged  or 
made  the  omission  charged,  but  was  insane  as  aforesaid  at 
the  time  when  he  did  or  made  the  same,  the  jury  shall 
Order  on  return  a  special  verdict  to  the  effect  that  the  accused  was 

^f^  anft  o^^^^y  ^^  ^^®  ^^*  ^^  omission  charged  against  him,  but  was 
insane  as  aforesaid  at  the  time  when  he  did  the  act  or  made 
the  omission;"  and  ibid.  s.  2  (2)  on  the  return  of  such 
verdict,  the  Court  shall  order  that  the  person  so  found 
guilty  but  insane  shall  be  detained  until  his  Majesty's 
pleasure  shall  be  known. 

For  an  instance  of  a  special  verdict  other  than  in  a  case 
of  insanity,  see  R.  v.  Dudleij  and  Stephens,  14  Q.  B.  D. 
273. 

In  that  case,  at  the  suggestion  of  the  judge,  the  jury 
found  facts  and  left  it  to  the  Court  to  say  whether  the 
accused  were,  on  those  facts,  guilty  of  murder.  The  trial 
took  place  at  assizes,  and  on  the  special  verdict  being  given, 
the  assizes  were  adjourned  to  the  Royal  Courts  of  Justice, 
where  another  adjournment  took  place,  the  case  being  re- 
ferred to  five  judges  of  the  Queen's  Bench  Division. 

After  argument  before  those  judges,  the  Court  intimated 
that  there  would  be  a  conviction,  and  a  further  adjournment 
took  place;  after  which,  the  judgment  of  the  Court  was 
delivered,  and  the  accused  (being  present)  were  sentenced 
to  death. 


Amendment 
of  'special 
verdict. 


Special  Verdict. 
Rule  278. — A  special  verdict  may  be  amended 
by  the  Court  as  to  matters  of  form  only  (1 ),  and 
on  such  a  verdict  the  Court  may  enter  a  verdict 
of  guilty  against  one  accused  and  of  acquittal  in 
the  case  of  another  (2) ;  but  on  an  indictment  for 
felony  it  may  not  enter  a  verdict  of  guilty  of 
misdemeanour  (3),  but  it  may  order  a  fresh  indict- 
ment for  such  misdemeanour  to  be  preferred  (4). 
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(1)  2  Hawk.  c.  47,  s.  9;  R.  v.  Hayes,  2  Str.  844;   R.  v. 
Hazel,  1  Leach,  368;    R.  v.  Woo6^/a^Z,  5  Burr.  2661. 

(2)  E.  V.  Hayes,  2  Str.  844. 

(3)  R.  V.   Westbeer,  1  Leach,  12. 

(4)  S.  V.  Frances,  2  Str.  1015. 

See  as  to  entry  of  wrong  judgment  on  a  special  verdict, 
infra  (Criminal  Appeal). 

Consideration  of  Special  Verdict. 

Rule   279. — An  indictiDent  may  be  removed  i^^io^^i— 

r^  p       A       •  1  •  •    /     \  special 

from  a  Court  oi  Assize  by  certiorari  (1)  or  verdict. 
Order  (2),  and  from  a  Court  of  Quarter  Sessions 
by  certiorari  {\\  after  a  special  verdict  has  been 
found,  in  order  that  the  King's  Bench  Division 
may  examine  such  verdict  and  pronounce  upon 
its  effect  in  law. 

(1)  See  the  authorities  upon  the  rule  collected  in  Sh.  & 
M.  Pr.  C.  0.  2nded.  121. 

Although  a  writ  of  certiorari  is  never  issued  to  remove 
an  indictment  after  judgment,  from  any  Court,  for  the  pur- 
pose of  setting  aside  the  verdict  (see  R.  v.  Oxford,  13  East, 
411;  R.  V.  Boaler,  17  Cox,  569),  it  may  issue  an  order  to 
carry  into  effect  the  judgment  (R.  v.  Mul  Luchman,  44 
L.  J.  (Newsp.)  60),  and  in  the  case  of  a  special  verdict,  the 
indictment  with  the  conviction  may  be  removed  before  judg- 
ment. 

(2)  Order,  see  supra,  pp.  78 — 80. 

Divisible  Indictment. 

Rule  280. — On  an  indictment  charging  different  Verdict  on 
offences  in  different  counts  there  may  be  a  con-  cii^ts!^ 
viction  on  one  or  more,  and  an  acquittal  or  dis- 
agreement on  another  or  other  counts. 

Latham  y.  R.,  9  Cox,  516;  and  see  24  &  25  Vict.  c.  96, 
ss.  5,  71. 

Divisible  Count. 

Rule  281. — If  in  one  count  of  an  indictment  Verdict  on 
two  separate  offences  are  alleged,  there  may  be  a  ^^J^^^ 
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conviction  for  one  offence,  and   an  acquittal  or 
disagreement  as  to  the  other. 

See  "  Burglary,"  supra,  Rule  14,  aud  pp.  134—137. 


Divisible  Averment. 

fvJmeit  -^^^^  282.— An  averment  is  the  charge  of  an 

offence  contained  in  the  statement  of  an  indict- 
ment.    It  may  be  divisible  in  respect  of — 

(1.)  The  persons  charged  ;  or 

(2.)  The  subject-matter  of  the  offence  ; 

('3.)  The  constituents  of  the  offence. 

This  rule  is  explained  by  the  following  sub- 
rules  : — 

I.  A  jury  may  convict  one  or  more  of  two  or 
more  persons  jointly  indicted  (a),  pro- 
vided that  those  convicted  are,  in  law, 
capable  of  committing  the  offence  (b), 
and  that,  where  two  or  more  persons  are 
charged  jointly  with  an  offence,  and  are 
convicted  each  of  a  separate  part  thereof, 
the  verdict  is  good  only  against  the 
person  proved  to  have  committed  the 
part  first  in  point  of  time  (c),  unless  the 
offence  charged  is  '*  receiving  "(d). 

(a)  R.  V.  Quinn,  19  Cox,  78.  If  the  charge  is  of  au 
oli'ence  with  aggravating  circumstances,  one  person  may  be 
convicted  of  the  offence  with,  and  another  may  be  convicted 
of  the  offence  without,  the  aggravating  circumstances  (R. 
V.  Butterworth,  R.  &  R.  520,  where  three  persons  were 
jointly  charged  with  burglary  and  larceny,  one  pleaded 
guilty,  and  the  other  two  were  convicted  of  larceny  only, 
and  the  conviction  was  held  to  be  good). 

(b)  E.g.,  two  persons  charged  with  conspiring  with 
each   other   (and   no  one   else)    to   commit  a   crime,   must 


^F^  be  both  convicted  or  both  acquitted   (R.  v.   Manning,  12 
H       Q.  B.  D.  241;    and  see  O'Connell  v.  R.,  11  CI.  &  F.  155). 

H  (c)  R.  V.  Hempstead,  R.  &  R.  344;   R.  v.  Messingham, 

1  Mood.  257;  B.  v.  Dorey,  2  Den.  86. 

(d)  Where  two  or  more  persons  are  charged  with  jointly 
"receiving"  any  stolen  property,  &c.,  there  may  be  a  con- 
viction of  one  or  both  for  separately  receiving  the  whole 
or  any  part  of  the  property  (24  &  25  Vict.  c.  96,  s.  94; 
R.  V.  Reardon,  L.  E,.  1  C.  C.  R.  31). 

II. — (a)  If  an  indictment,  in  one  count  thereof,  Larceny  and 

1  T  / 1  \  T7'      I.         1        embezzle- 

charges  Larceny  (1),  or  Lmbezzle-  ment: 
meiit  (2),  or  Extortion  {'i)  of  certain  extortion. 
articles  or  certain  sums  of  money,  the 
jury  may  convict  the  accused  on  proof 
that  he  stole  or  embezzled  or  extorted 
one  article  or  one  coin,  or  security  de- 
scribable  as  money  [4:). 

(1)  2  Hale,  302. 

(2)  R.  V.  Ellins,  R.  &  R.  189;  R.  v.  Carson,  ib.  303. 

(3)  R.  V.  Burdett,  1  Lord  Raym.  148. 

(4)  See  supra,  Rule  135. 

(b)  Upon  an  indictment  charging,  in  one  count  ^aise  pre- 

thereof,  that  the  accused  obtained  pro- 
perty by  certain  false  pretences,  the  jury 
may  convict  on  proof  of  part  of  the 
pretence,  and  that  the  money  was  ob- 
tained thereby. 

R.  V.  Hill,  R.  &  R.  190. 

(c)  On  an  indictment  for  perjury,  the  jury  may  Perjury. 

convict  on  proof  of  any  one  of  the 
assignments  of  perjury. 

R.  V.  Rhodts,  2  Lord  Raym.  886. 
III. — See  next  rule. 
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Conviction  RuLE  283. — Where  an   indictment  charges  an 

for  otfence  rj?  ii  •      •  p         i  •    i       •  i  a1_ 

not  charged     oiience    thc  commission    oi    which    involves  the 

in  indictment,  commission  of  an  offence  of  inferior  degree  (1), 

which   is  not  so  charged,  the  jury  may  acquit  a 

person  accused  of  the  offence  charged,  and  convict 

him  of  such  offence  of  inferior  degree  (2). 

Provided  that  the  offence  charged  and  the 
offence  of  inferior  degree  are  both  felony  or  both 
misdemeanour,  and  of  a  like  nature  (8) 

The  proviso  to  this  rule  is  subject  to  the  statutory  ex- 
ceptions referred  to  in  the  note. 

(1)  E.g.^  a  charge  of  unlawful  wounding  cannot  be  sus- 
tained without  proving  the  commission  of  an  assault. 

(2)  2  Hale,  191,  192  ;  R.  v.  HolUngherry,  4  B.  &  C.  329. 
"In  criminal   cases   it  is  sufficient   for  the  prosecutor  to 

prove  so  much  of  the  charge  as  constitutes  an  offence  pun- 
ishable by  law.  This  was  an  indictment  for  conspiring 
falsely  to  indict  a  person  for  the  purpose  of  extorting  money. 
The  jury  found  the  defendant  guilty  of  conspiring  to  prefer 
an  indictment  for  the  purpose  of  extorting  money,  and  that  is 
a  misdemeanour  whether  the  charge  be  or  be  not  false."  Per 
curiam  ;  see  also  H.  v.  Hunt,  2  Camp.  583. 

In  R.  ^.Taylor  (L.  E.  1  0.  C.  R.  194),  Kelly,  C.  B.,  said  :— 
"  On  an  indictment  for  a  misdemeanour,  the  jury  may  find  the 
prisoner  guilty  of  any  lesser  misdemeanour  that  is  necessarily 
included  in  the  offence  as  charged." 

In  that  case  the  indictment  was,  in  the  first  count,  for  "un- 
lawfully and  maliciously  wounding,"  and  in  the  second  count 
for  "  unlawfully  and  maliciously  inflicting  grievous  bodily 
harm."  The  conviction  was  for  a  common  assault,  and  it 
was  held  good, 

(3)  R.  V.  Thomas,  L.  E.  2  C.  C.  E.  141. 

The  statutory  exceptwns  to  this  rule  are — 

A.   Findings  of  Misdemeanour  on  Charge  of  Felony. 

(1.)  Any  indictment  charging  cutting,  stabbing,  or  wound- 
ing (14  «&  15  Yict.  c.  100,  s.  5). — Unlawful  wounding. 
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(2.)   Any  charge  {ibid.  s.  9). — An  attempt  to,  &c. 

(3.)  Administering   poison,    so    as  to  endanger   life. — Tlie 

same,  "  with  intent  to  annoy  "  (24  &  25  Vict.  c.  100, 

88.  23,  24,  25). 
(4.)  Child  murder. — Attempt  to  conceal  birth  (24  &  25  Vict. 

c.  100,  s.  60). 
(5.)  Felony  under  24  &  25  Vict.  c.  97,  s.  xi. — Misdemeanour 

under  sect.  12,  ibid. 
(6.)  Corrupt  practice. — Illegal  practice  (46  &  47  Vict.  c.  51, 

s.  52). 
(7.)  Eape,  &c.  (see  Table,  App.  A.). 
(8.)  Manslaughter  of  child. — Cruelty  to.  child  (8   Edw.   7, 

c.  67,  s.  12). 
(9.)  Felony  under  48  &  49  Yict.  c.  69,  s.  6. — Misdemeanour 

under  8  Edw.  7,  c.  67,  s.  16. 

B.  Finding  of  Misdemeanour  on  a  Charge  of  a  Distinct 
Misdemeanour. 

(10.)  Misdemeanour  under  48  &  49  Vict.  c.  69,  s.  6. — Mis- 
demeanour under  8  Edw.  7,  c,  67,  s.  16. 

(11.)  Misdemeanour  under  8  Edw.  7,  c.  45,  ss.  1,  2. — Mis- 
demeanour under  48  &  49  Vict.  c.  69,  8.  5. 

C.   Finding  of  Felony  on  Charge  of  Misdemeanour. 

(12.)  Under  14  &  15  Vict.  c.  100,  s.  12. 

(13.)  False  pretences. — The  same  although  facts  prove 
larceny  (24  &  25  Vict.  c.  96,  s.  88). 

(14.)  Misdemeanour  under  8  Edw.  7,  c.  45,  ss.  1,  2  (Incest). 
— Felony  of  carnally  knowing  a  girl  under  thirteen 
(48  &  49  Vict.  c.  69,  s.  4 ;  8  Edw.  7,  c.  45,  s.  4  (3) ). 

In  the  Table  of  Oftences  in  Appendix  A.,  the 
offences  in  question  are  specially  described,  many 
of  the  sections  of  tlie  statutes  referring  thereto  set 
out,  and  a  list,  which  it  is  hoped  is  complete,  given 
of  all  offences  in  respect  of  which  there  may  be  a 
verdict  of  guilty  of  an  offence  not  charged  in  the 
indictment. 
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Verdict  iu 
case  of 
principal 
shown  to  be 
accessory 
before  the 
fact. 


Verdict  in 
case  of  prin- 
cipal shown 
to  be  acces- 
sory after 
the  fact. 


Principal  and  Accessory. 

Rule  284. — A  person  indicted  as  a  principal 
felon  may  be  convicted  as  such,  although  the 
evidence  sliows  that  the  offence  which  he  com- 
mitted was  that  of  being  a(;cessory  before  the 
fact  to  the  felony  charged. 

This  is  by  virtue  of  24  &  25  Vict.  c.  94,  s.  1 . 

Note. — If  a  person  is  indicted  as  an  accessory  before  the 
fact  he  may  not  b*e  c>)nvicted  as  a  princijial  in  either  the  first 
or  the  second  degree,  as  the  statute  does  not  provide  for  this 
case  (see /?.  v.  Gordon,  1  Leach,  515;  see/?,  v.  Brown,  14 
Cox,  144). 

Rule  285. — A  person  indicted  as  a  principal 
felon  may  not  be  convicted  as  an  accessory  after 
the  fact  to  the  felony  charged,  unless  he  is  ex- 
pressly charged  with  being  such  accessory. 

li.  V.  Fallon,  L.  &  C.  217;  and  see  R.  v.  Bubb,  70  J.  P.  143. 


Discharge  of 
accused,  &c. 


Discharge  of  an  Accused  on  Verdict  of 
Not  Guilty. 

Rule  28(). — If  the  jury  find  the  accused  not 
guilty,  and  there  is  no  other  indictment  against 
him,  he  is  entitled  to  be  discharged  without 
fee  (1)  immediately  (2). 

(1)  By  55  Geo.  3,  c.  50,  s.  4,  it  was  enacted  that  "every 
prisoner  .  .  .  indicted  for  any  felony  or  as  an  accessory 
thereto  or  with  or  for  any  misdemeanour  before  any  Court 
holding  criminal  jurisdiction  .  .  .  against  whom  no  bill 
of  indictment  shall  be  found  by  the  grand  jury,  or  who,  on 
his  .  .  .  trial  shall  be  acquitted,  or  who  shall  be  discharged 
by  proclamation  for  want  of  prosecution,  shall  be  "  imme- 
diately "  set  at  large  without  payment  of  any  fee  or  eujii 
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of  money  .  .  .  except  only  in  such  cases  wherein  the  prisoner 
shall  have  been  charged,  and  shall  then  stand  charged,  with 
any  process  authorising  the  detention  of  such  prisoner." 

By  sect.  9,  it  is  made  a  misdemeanour  for  any  official 
to  exact  any  fee  for  discharge. 

By  8  &  9  Vict.  c.  114,  this  Act  was  extended  to  the  aboli- 
tion of  fees  for  appearance,  plea,  recognizance. 

Note. — This  Act  does  not  apply  to  treason,  and  mispri- 
sion pf  treason,  which  are  subject  to  the  Habeas  Corpus 
Act,  1679  (see  supra,  Rule  113),  except  in  the  case  of  treason, 
plots  against  the  Sovereign's  life,  &c.,  when  by  39  &  40 
Geo.  3,  c.  93,  s.  1,  the  rule  as  to  trial  of  felony  ("accord- 
ing to  the  same  course  and  order  of  trial  in  every  respect ") 
will  apply. 

(2)  "  Immediately.''  There  is  some  doubt  as  to  this;  but 
it  is  inserted  on  the  authority  of  the  statutes  supra. 

However,  it  is  stated  in  Steph.  Dig.  Cr.  Proc.  190,  that 
the  accused  "  is  not  entitled  to  be  discharged  until  the  end 
of  the  sittings  when  his  trial  took  place,"  and  in  a  footnote 
thereto,  "  this  is  the  practical  effect  of  31  Car.  2,  c.  2  "  (see 
supra,  p.  202).  But  the  section  (7)  referred  to  does  not 
apply  to  '■  misdeaieauours,"  therefore  the  above  cited  state- 
ment is,  at  all  events,  too  general.  It  is  submitted  that 
the  view  taken  in  the  rule  is  correct,  and  that  sect.  7  only 
applies  to  cases  which  are  not  touched  by  the  Acts  of  Geo.  3, 
supra,  e.g.,  Treason. 

The  fact  that  sentence  ordinarily  runs  from  the  first  day 
of  the  sittings  in  the  case  of  trials  in  the  King's  Bench 
Division  and  at  assizes  (because  the  record  is  dated  the 
first  day),  does  not  affect  the  case  (see  as  to  quarter  sessions 
sentences  running  from  the  day  of  pronouncement,  although 
the  record  is  also  dated  the  first  day,  21  &  22  Vict.  c.  73, 
s.  12). 

The  word  "  immediately  "  overrides  any  implication  from 
the  customs  of  Courts. 

Note. — If  an  indictment  is  defective,  and  no  verdict  can 
be  taken  on  it,  and  the  jury  is  eitlier  not  sworn  or  dis- 
charged, the  accused  is  not  entitled  to  be  discharged  pend- 
ing the  presentment  of  another  indictment.  This  follows 
from  the  words  of  55  Geo.  3,  c.  50,  s.  4. 

See  Mee  v.  Cruickshank,  66  J.  P.  89,  for  a  case  where 
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a  person  who  had  been  discharged  on  acquittal  by 
quarter  sessions  obtained  damages  from  a  gaoler  who  de- 
tained him  in  the  cells  while  he  questioned  him  as  to  his 
name,  parentage,  &c. 

Disagreement  of  Jury,  &c. 

Disagree-  RuLE  287. — If  a  lurv   disagree  as  to  one  or 

ment  on  part  „  .    ''|.   *'  "       , 

of  charge,  &c.  mors  counts  oi  an  indictnient,  and  acquit  or  con- 
vict on  another  or  other  counts,  the  accused  may 
be  again  tried  on  the  count  or  counts  on  wliicli 
the  jury  disagreed.  Provided  that  if  such  count 
or  counts  are  not  for  distinct  offences,  but  merely 
vary  the  description  of  the  offence  charged  in  the 
count  or  counts  on  which  they  have  agreed,  there 
can  be  no  fresh  trial. 

Latham  v.  li.,  9  Cox,  516. 

Where  a  fresh  trial  is  ordered,  it  may  take  place  at  the 
same  ur  the  next  sessions  or  assizes,  and  the  accused  may  be 
remanded  in  custody  or  admitted  to  bail.  At  the  Glamorgan- 
shire Assizes  in  1896  Wright,  J.,  ordered  a  fresh  trial  to  be 
commenced  on  the  morning  following  the  date  of  disagree- 
ment, and  admitted  the  accused  to  bail. 

No  right  to  RuLE  288. — If  the  verdict  of  a  iurv  is  one  of 

acquittS?^  "^  acquittal,  the  prosecution  have  no  right  to  demand 
that  another  indictment  presented  against  the 
person  acquitted  shall  be  tried  by  another  jury. 

R.  V.  Sims,  69  J.  P.  8. 


Recording 
verdict. 


Rule  289. — Tiie  Court  is  entitled  to  ask  a  jury 
to  reconsider  their  verdict ;  but  if  they  persist  in 
the  verdict,  it  must  be  recorded  (I),  if  a  mistake 
in  recording  a  verdict  is  made,  the  Court  may 
amend,  provided  that  the  mistake  is  discovered 
before  the  jury  are  discharged  (2). 

(1)  R.\.  Veadon,  h.  &  C.  HI  ,  R.  v.  Meany,  L.  &  C.  213. 

(2)  It  is  submitted  that  if  a  jury  by  mistake  returned  a 
verdict  of  acquittal  and  the  accused  was  discharged,  and  a 
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fresh  trial  on  the  same  charge  was  begun  against  the  accused 
before  the  same  jury,  no  amendment  of  the  record  could  be 
made,  the  jury,  so  to  speak,  having  lost  seisin  of  the  first 
case. 

In  R.  V.  Vodden  (Dears.  229),  on  the  trial  of  an  indictment 
for  larcen}',  one  of  the  jurors  delivered  a  verdict  of  Not 
Guilty,  which  was  entered  in  the  minutes  of  the  clerk  of  the 
peace,  according  to  the  usual  practice.  The  prisoner  was 
discharged  out  of  the  dock. 

Immediately  he  was  discharged,  and  before  the  jury  had 
left  the  box,  others  of  the  jury  interfered  and  said  the  verdict 
was  Guilty.  The  prisoner  was  brought  back  to  the  dock,  and 
the  jury  was  again  asked  what  their  verdict  was ;  they  all 
answered  Guilty,  and  the  person  who  delivered  the  first 
verdict  said  that  he  had  said  Guilty.  The  chairman  of  sessions 
thereupon  ordered  a  verdict  of  Guilty  to  be  recorded. 

The  Court  for  Crown  Cases  Reserved  agreed  that  this  was 
the  right  course  to  pursue.  Pollock,  C.  B.,  said  :  "  We  do 
not  think  the  Court  is  called  upon  to  say  at  what  interval  of 
time  a  correction  should  be  made  ....  in  the  present  case 
the  interval  was  not  too  long." 

Rule   290. — Although   a   jury   may,   with   the  Court  may 
assent  of  the  Court,  leave  it  to  the  Court  to  say  ^^netue'stion 
what  their  verdict  should  be  in  law,   the  Court  of  fact. 
cannot  of  itself  determine  any  fact. 

In  R.  V.  Farnborough  ((1895)  2  Q.  B.  484  ;  64  L.  J.  M.  C. 
270),  the  jury  having  stated  that  they  could  not  agree  that 
the  accused  was  guilty  of  larceny,  the  chairman  asked  whether 
they  believed  the  evidence  of  the  prosecutor.  They  said  yes, 
and  a  verdict  of  Guilty  was  entered.  The  conviction  was  sub- 
sequently set  aside,  there  having  been  no  finding  by  the  jury 
that  the  prisoner  had  acted  aninw  furandi. 

Rule  291. — If,  during  a  trial,  and  before  ver-  Procedure  on 
diet,  a  juror  becomes  ill,  or  is  otherwise  unable  fury^o^ng  to 
to  sit  on  the  jury,  or  absents  himself  from  the  inness,  &c. 
Court,   a  fresh    jury  must   be  empanelled,  or  a 
fresh   juror   or   jurors   added   to   the   remaining 
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jurors ;  and  the  jury  must  be  sworn  again,  so 
that  the  accused  may  have  his  challenges,  and 
the  trial  must  be  commenced  de  novo. 

R.  V.  Edwards,  R.  &  R.  224. 
R.  V.  Gould,  3  Burn's  Justices,  98  (30th  ed.). 
R.  V.   fVard,  10  Cox,  573. 

But  see  R.  v.  Laivrence,  25  T.  L.  R.  374,  and  supra,  p.  224. 
If  a  judge  dies  or  falls  ill,  the  directions  in  the  rule  apply. 
R.  V.  Benson,  Times  Newsp.,  Oct.,  1909. 


Verdict  of  Conviction. 

Arraignment  on  Charge  of  Previous 

Conviction,  &c. 

Arraignment  RuLK  292. — When  the  vcrdict  has  been  returned 
nate"charge.  ^^^^  recorded  ( 1 ),  the  accused  must  be  arraigned 
on  a  charge  of  previous  conviction  (2) ;  being 
a  habitual  drunkard  (3);  being  a  habitual 
criminal  (4),  if  sucli  a  charge  is  contained  in  the 
indictment. 

(1)  Before  recording  the  verdict,  the  clerk  of  the  Court 
should  say  to  the  jury,  in  respect  of  each  substantive  charge 
in  the  indictment :  "  Gentlemen,  you  find  A.  B.  guilty  (or  not 
guilty)  of 

(2)  See  24  &  25  Vict.  c.  96,  s.  116;  Faulkner  v.  R., 
(1905 j  2  K.  B.  76;  24  &  2o  Vict.  c.  99,  s.  37;  84  &  35 
Vict.  c.  112,  s.  9;  R.  v.  Penfold,  (1902)  1  K.  B.  547;  and 
see  further  as  to  previous  conviction,  supra,  pp.  151 — 153. 

The  proper  course  to  adopt  in  arraigning  an  accused  on  a 
previous  conviction  is  as  follows.  When  the  jury  have  given 
their  verdict  on  the  subsequent  offence,  the  official  (clerk  of 
assize  or  other  official  appointed  to  direct  the  formal  proceed- 
ings in  a  criminal  Court)  should  say  to  the  convicted  person — 

"  A.  B.,  you  are  further  charged  for  that  jou  were  on 
the  day  of  ,  at  the,  e.y.,   Lancashire  Assizes 

holden  at  Liverpool,  lawfully  convicted  of,  e.g.,   felony. 
What  say  you,  were  you  so  convicted  or  not  ?  " 
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If  Le  admits  that  he  was  so  convicted,  his  admission  is 
recorded  ;  if  he  denies  it,  the  jury  are  charged,  but  not  sworn, 
again,  aud  the  trial  proceeds. 

A  previous  conviction  is  proved  by  the  production  of  the 
record  of  such  conviction,  and  other  evidence  as  to  identifica- 
tion (.'M  &  35  Vict.  c.  112,  s,  18).  If  such  evidence  is  not 
sufficient,  the  finding  of  the  jury  will  be  Not  Guilty  ;  if  suffi- 
cient. Guilty. 

The  object  of  charging  a  previous  conviction  is  to  enable 
the  Court  to  award  a  heavier  punishment  than  would  be  per- 
missible if  the  offence  was  a  solitary  one. 

See  further  as  to  previous  conviction,  supra^  p.  151. 

(3)  See  61  &  62  Vict.  c.  60,  s.  1  (2),  and  supra,  p.  153 

(4)  See  8  Edw.  7,  c.  59,  s.  10(4),  and  supra,  p.   154. 

Rule  298. — A  person  convicted  on  one  of  two  Accused 

1  •    ,  .  ,    •       •    ,  -1  ,1  cannot  insist 

or  more  indictments  cannot  insist  on  the  other  or  ^n  o^her 
others  beine:  then  tried.  indictments 

*-'  being  dis- 


posed of. 


Many  years  ago,  at  the  Carmarthenshire  Assizes,  a  person 
was  charged  with  rape  on  two  indictments. 

On  being  convicted  on  the  first  and  sentenced,  he  applied 
that  the  second  should  be  tried. 

Stephen,  J.,  refused,  saying  that  in  such  a  case  it  was  the 
practice  to  leave  the  indictment  on  the  files  of  the  Court. 

Seei?.  V.  Syres,  73  J.  P.  13. 


Motion  in  Arrest  of  Judgment. 

Rule  294. — The    time   to  move   in  arrest  of  Time  to  move 
judgment  is  (1)  in  treason  and  felony  (aj,  when  ju(f^ent° 
the  accused  is  called  upon  to  do  so  ;  (2)  in  misde- 
meanour when  a  verdict  of  guilty  is  returned  (b). 

(a)  In  treason  and  felony  the  accused  is  called  upon  to  say  Treason  and 
why,  on  the  ground  of  defect  in  the  record,  judgment  should  felony, 
not  be  given  against  him  according  to  law. 

If  he  is  not  called  upon,  it  seems  that  the  remedy  would  be 
venire  de  novo. 

In  R.  V.  Geary  (decided  in  1689,  2   Salk.  630),  it  was  held 
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Misde- 
meanour. 


Proceedings 
in  K.  B.  D. 


upon  a  writ  of  error  that  as  it  did  not  appear  upon  the 
record  of  a  trial  for  treason  that  the  accused  was  asked 
"  what  he  had  to  say  why  judgment  should  not  be  given 
against  him,"  the  conviction  (attainder)  must  be  set  aside. 

(b)  In  misdemeanour,  the  accused  is  not  called  upon,  but 
he  may  move  in  arrest  of  judgment  at  once. 

As  to  the  presence  of  the  accused  when  a  motion  "in 
arrest"  is  made  in  the  case  of  misdemeanour.  It  is 
doubtful  if  in  any  such  case  it  is  necessary  that  an  accused 
should  be  present  in  court  in  order  to  move  in  arrest  of  j  udg- 
ment.  In  R.  v.  Sprayg  (2  Burr.  928),  the  proceedings  were 
in  the  Court  of  King's  Bench,  and  the  resolution  arrived  at 
by  the  Court  in  that  case  was  in  these  terms  :  — 

"  The  Court  held  this  to  be  a  fixed  and  unalterable  rule 
of  practice  in  this  Court,  that  the  defendants  must  after 
conviction  of  such  an  offence  as  this  be  present  in  court, 
if  they  would  move  in  arrest  of  judgment." 

At  the  present  day  it  is  unlikely  that  a  judge  of  an  ordinary 
criminal  Court  would  refuse  to  hear  such  a  motion  on  the 
ground  that  the  defendant  was  absent. 

In  R.  V.  NichoUs  (2  Stra.  1227),  where  the  qut^'stion  was 
whether  one  conspirator  may  be  convicted  after  the  other  is 
dead,  it  was  held  that  there  was  no  occasion  for  the  defendant 
to  appear  in  coui-t  upon  the  argument  on  what  was  in  the 
nature  of  a  special  verdict.  In  this  case,  however,  the  pro- 
ceedings were  in  the  High  Court,  being  removed  thereto  from 
the  sessions  by  certiorari  (see  also  1  Salk.  55,  56  ;  and  1  Chit. 
Cr.  L.  663;. 

As  to  proceedings  in  the  King's  Bench  Division,  see  C.  0.  R. 
156,  234.  Motions  in  arrest  of  judgment  in  that  division  are 
not  affected  by  the  Criminal  Appeal  Act,  1907,  s.  20  (see 
infra). 


Grounds  for 
motion  in 
arrest  of 
judgment. 


RuLK  295. — The  grounds  for  a  motion  in  arrest 
of  judgment  must  be  a  substantial  defect  which 

(a)  Appears  on  the  face  of  the  record  itself. 

All   formal   defects,   as    appears   supra,    p.  157,    must  be 
objected  to  by  the  accused  before  the  jury  are  sworn  and  by 
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the  prosecutor,  perhaps,  at  any  time  before  accused  has  been 
actually  tried  {R.  v.  Webb,  3  Burr.  1468),  so  that  formal 
defects  can  no  longer  be  grounds  for  a  motion  in  arrest  of 
judgment. 

(b)  Is  not  cured  by  verdict. 
The  following  defects  are  cured  by  verdict : — 

(1  )  By  7  Geo.  4,  c.  64,  s.  21. 

"No  judgment  after  verdict  upon  any  indictment  or  informa- 
tion for  any  felony  or  misdemeanor  shall  be  stayed  or  reversed 
(1)  for  Want  of  a  similiter,  (2)  nor  by  reason  that  the  jury 
process  has  been  awarded  to  a  wrong  officer  upon  an  insuffi- 
cient suggestion,  (3)  nor  for  any  misnomer  or  misdescription 
of  the  officer  returning  such  process,  or  of  any  of  the  jurors, 

(4)  nor  because  any  person  has  served  upon  the  jury  who  has 
not  been  returned  as  a  juror  by  the  sheriff  or  other  officer  ; 

(5)  and  that  where  the  offence  charged  has  been  created  by 
any  statute,  or  subjected  to  a  greater  degree  of  punishment, 
or  excluded  from  the  benefit  of  clergy,  by  any  statute,  the 
indictment  or  information  shall,  after  verdict,  be  held  suffi- 
cient to  warrant  the  punishment  prescribed  by  the  statute,  if 
it  describe  the  offence  in  the  words  of  the  statute." 

In  E.  V.  Goldsmith  (L.  E,.  2  C.  C.  E.  74),  a  prisoner  was 
indicted  for  unlawfully  receiving  goods  knowing  them  to  have 
been  obtained  by  false  pretences.  The  indictment  did  not  set 
out  the  false  pretences. 

By  24  &:  25  Vict.  c.  96,  ss.  88  and  95,  on  which  the  indict-  "Offence 
ment  was  framed,  it  is  an  offence  to  receive  any  chattel,  &c.  °    ' 

obtained  by  false  pretences,  knowing  the  same  to  have  been 
unlawfully  obtained.  Here,  on  the  assumption  that  the  false 
pretences  in  question  should  have  been  set  out  in  the  indict- 
ment, it  was  held  that  as  the  indictment  followed  the  words 
of  the  statute  it  was  good  after  verdict  (see  also  R.  v.  Taylor, 
(1895)  1  Q.  B.  25). 

There  are  other  authorities  which  may  be  consulted,  but  it 
is  not  necessary  to  set  them  out,  the  principle  being  apparent 
in  the  foregoing  cases. 

Shortly,  it  amounts  to  this :  that  if  there  is  a  defect  in  the 
statement  of  an  indictment,  then  after  verdict,  if  the  indict- 

B.R.  T 
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ment  has  followed  the  words  of  the  statute  on  which  it  is 
framed,  it  is  good.  It  is  therefore  always  advisable  in  framing 
an  indictment  to  use  the  words  of  the  statute  (see  also  R.  y. 
Warshaner^  1  Mood.  466). 

(2.)  At  Common  Law. 

"  Where  there  is  any  defect,  imperfection,  or  omission  in 
any  pleading,  whether  in  substance  or  in  form,  which  would 
have  been  a  fatal  objection  upon  demurrer,  yet,  if  the  issue 
proved  be  such  as  necessarily  required  on  the  trial  proof  of 
the  facts  so  defectively  or  imperfectly  stated,  or  omitted,  and 
without  which  it  is  not  to  be  presumed  that  either  the  judge 
would  direct  the  jury  to  give,  or  the  jury  would  have  given 
the  verdict,  such  defect,  imperfection,  or  omission  is  cured  by 
the  verdict  by  the  common  law"  (1  Notes  to  Saunders  by 
Williams,  p.  261,  cited  by  Bramwell,  B.,  in  R.  v.  Goldsmith, 
supra). 

In  R.  V.  Heymann  (L.  E.  8  Q.  B.  102),  it  was  held  that 
there  was  no  distinction  between  civil  and  criminal  pleadings 
as  to  defective  allegations  which  are  aided  by  verdict  at 
common  law,  and  the  above  rule  applies  generally.  (See  also 
R.  V.  Stroulger,  17  Q.  B.  D.  327.) 

After  verdict  a  defective  averment  in  a  second  count  may 
be  cured  by  reference  to  a  sufficient  averment  in  the  first 
count  of  an  indictment  {R.  v.   Waverton,  2  Den.  340). 


Motion  in 
arrest,  when 
successfvil. 


Rule  296. — A  motion  in  arrest  of  judgment  is 
rarely  successful,  and  will  in  general  avail  only 
in  the  following  cases  : — 

(1.)  Where  the  Court  has  no  jurisdiction. 

R.  V.  Hewitt  (Ei.  &  R.  158),  where,  after  conviction,  the 
judge  doubted  the  jurisdiction  of  his  Court  to  try  the  accused 
for  the  offence  charged.  He  accordingly  respited  judgment 
and  reserved  the  point  for  the  consideration  of  the  judges. 
The  judges  decided  against  the  jurisdiction  and  judgment 
was  arrested. 

(2.)  If  after  indictment  found  and  before  judg- 
ment pronounced,  the  statute  on  which 
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the  indictment  is  framed  is  repealed, 
unless  the  repealing  statute  was  passed 
after  the  first  day  of  January,  1890  (1). 

( 1 )  52  &  53  Vict.  c.  63,  s.  38 ;  and  see  1  Hale,  290 ;  R.  v.  Swan, 
4  Cox,  108  ;  R.  v.  St.  Mawgan,  8  A.  «&;  E.  496  ;  R.  v.  McKenzte, 
R.  &  R.  429  ;  i?.  V.  Inhabitants  of  Denton,  Dears.  3  ;  R.  v. 
2'hompson,  16  Q.  B.  832,  as  authorities  in  cases  to  which  the 
Act  does  not  apply. 

(3.)  Where  there  is  misjoinder  of  persons  in 
the  indictment. 

See  supra,  p.  143. 

(4.)  Where  a  count  for  felony  is  joined  with  a 
count  for  misdemeanour,  and  the  verdict 
is  general. 

Young  V.  R.,  3  T.  E.  98,  108;  Stark.  Cr.  PL  43.  Aliter, 
if  the  verdict  is  as  to  one  only  of  such  offences,  R.  v. 
Ferguson,  Dears.  427  ;  see,  as  to  ''Duplicity,"  Nash  v.  R.,  9 
Cox,  424  ;  and  the  joinder  of  different  felonies.  Young  v.  R., 
supra ;  R.  v.  Hinley,  2  M.  &  Eob.  524. 

(5.)  Where  the  accused  has  been  pardoned  by 
statute. 

2  Hawk.  c.  37,  s.  59.     See  supra,  p.  200. 

(6.)  Where  a  member  of  the  grand  jury  that 
presented  the  indictment  is  disquaHfied. 

R.  V.  Jackson,  25  St.  Tr.  885. 

(7.)  Where  more  or  less  than  twelve  jurors  were 
sworn  and  tried  the  case  (1),  and  (sub- 
mitted) :  Where  a  member  of  the  petty 
jury  is  disqualified  from  any  cause  other 
than  that  he  was  not  returned  as  a  juror 
by  the  sheriff  (2). 

(1)  2  Hale,  295. 

(2)  See  supra,  p.  273  ;  and  infra.  Venire  de  novo. 
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Court  may 
arrest  judg- 
ment. 


Effect  of 
arrest  of 
judgment. 


Address  in 
mitigation  of 
sentence. 


(8.)  Where  a  general  verdict  has  been  returned 
on  an  indictment  containing  a  bad  count 
or  counts. 

0' Connelly.  R.,  11  CI.  &  F.  154. 

Generally,  in  any  case,  where  it  is  shown  that  an  indict- 
ment is  bad  for  (a)  generality  :  want  of  statement  as  to  time 
or  place :  want  of  necessary  technical  terras ;  (b)  not  dis- 
closing any  offence  in  law,  there  may  be  made  a  motion  in 
arrest  of  judgment ;  but,  any  objection  in  respect  of  such 
matters  will,  almost  certainly,  have  been  taken  and  dealt  with 
before  verdict. 

Note. — If  the  verdict  is  not  warranted  by  the  indictment, 
a  proper  course  to  take  is  to  claim  a  verdict  for  the  accused, 
and  if  it  is  not  allowed,  appeal  {R.  v.  Clarke^  69  J.  P.  150). 

Rule  297. — If  an  accused  does  not  move  in 
arrest  of  judgment,  the  Court  may  of  its  own 
motion  arrest  judgment. 

R.  V.  Hewitt,  R.  &  R.  158,  Apart  from  this  case,  it  seems 
clear  that  if  after  conviction,  in,  e.g.,  a  case  in  which  the 
accused  was  not  represented  by  counsel,  the  Court  discovered 
a  substantial  reason  why  it  should  not  proceed  to  judgment 
on  the  particular  indictment  before  it,  the  Court  would  arrest 
judgment.  This  will  be  very  infrequently  done,  as  the  effect 
of  arrest  of  judgment  is  not  final. 

Rule  298. — Where  jud<>ment  is  arrested,  the 
whole  proceedings  shall  be  set  aside,  but  the  party 
may  be  again  indicted  for  the  offence  in  respect 
of  which  judgment  was  arrested. 

4  Bla.  Com.  375. 

"  So  if  a  man  be  convicted  upon  an  insufficient  indictment, 
and  no  judgment  thereupon  given,  he  may  be  again  indicted 
and  arraigned"  [Vaux's  Case,  4  Co,  R.  44a,  45b). 

Rule  299. — Where  judgment  is  not  arrested, 
the  defence  may  address  tlie  Court  in  mitigation  of 
sentence  (1)  in  treason  and  felony  trials,  after  the 
accused  has  been  called  upon;  (2)  in  misde- 
meanour trials,  at  any  time  after  verdict  and  before 
judgment. 

This  is  a  rule  of  practice. 
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Evidence  may  be  given  upon  affidavit  {R.  v.  Cox,  4  C.  &  P. 
540)  in  mitigation  (but  not  in  exaggeration  (i?.  v.  Ellis,  6 
B.  &  C.  145),  unless  the  case  is  misdemeanour:  M.  v. 
Withers,  S  T.  R.  428),  but  see  E.  v.  Lloj/d,  4  B.  &  Ad.  135 ; 
and  see  C.  0.  R.  163  as  to  judgment  on  a  record  of  the 
King's  Bench  Division  and  information. 


Delivery  of  Judgment. 

Rule  800. — When  a  Court  is  of  opinion  that  it  Binding  over 
is  undesirable  then  to  pass  judgment,  it  may  foHudgm^nt. 
remand  the  person  convicted  in  custody  (1)  or 
upon  bail  to  the  next  sessions,  or  order  him  to  be 
liberated  on  entering  into  a  recognizance,  with  or 
without  sureties,  to  come  up  for  judgment  when 
called  upon,  and  meanwhile  to  keep  the  peace  (2). 

This  rule  is  derived  from  the  inherent  jurisdiction  of 
superior  criminal  courts. 

(1)  This  is  frequently  done  at  the  Central  Criminal  Court 
by  Sir  Forrest  Fulton,  K.C.  (the  Recorder),  with  salutaiy 
results. 

(2)  If  a  person  so  bound  over  offends  subsequently — 

The  practice,  in  the  words  of  Mr.  Henry  A.  Read,  is  as  Respite  of 
follows:  "  Where  an  offender  is  bound  over  to  come  up  judgment, 
for  judgment  when  called  upon,  it  is  the  practice  at  the 
Central  Criminal  Court  to  require  the  police  (or  whoever 
it  is  that  complains  of  a  fresh  breach  of  the  peace)  to  make 
formal  application  to  the(  Court  for  the  offender  to  be  brought 
up  to  be  dealt  with  under  his  recognizance.  If  the  Court 
is  satisfied  that  a  fresh  breach  of  the  peace  has  been  com- 
mitted, it  orders  that  written  notice  be  given  to  the  de- 
fendant, and  to  his  sureties  to  appear  for  judgment  on  a 
given  day,  and  then,  if  satisfactory  evidence  is  given  that 
a  fresh  offence  has  been  committed,  the  offender  is  dealt  with 
in  such  manner  as  the  Court  may  think  fit,  for  breaking 
the  terms  of  his  recognizance,  i.e.,  he  receives  judgment 
for  his  original  offence,  or  if  the  fresh  complaint  against 
him  is  of  too  trivial  a  character,  he  receives  a  caution  as  to 
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his  future  conduct,  and  is  again  released  upon  his  old  recog- 
nizance without  judgment." 

See  also  R.  v.  Harris,  4  Uox,  21;  R.  v.  Ryan,  7  Cox, 
109;  and  infra,  p.  298;  and  as  to  respite  in  the  King's 
Bench  Division  in  order  to  allow  a  motion  in  arrest  of 
judgment  to  be  made.  C.  O.  R.  163. 


Subsequent 
Court,  may- 
sentence. 


Rule  301. — If  a  persou  has  been  bound  by 
recognizance  to  come  up  for  judgment  when 
called  upon,  he  may  be  called  upon  to  surrender 
and  receive  judgment  at  tiie  sittings  of  a  Court  of 
similar  jurisdiction  to  tlie  Court  at  which  he  was 
so  bound  over  ( 1  j ;  or  an  application  may  be  made 
to  the  King  s  Bench  Division  for  a  writ  of  certiorari 
to  remove  the  record  therein,  so  that  such  division 
may  pass  sentence,  and  order  the  recognizance  to 
be  estreated. 

(1)  So  provided  in  the  case  of  an  assize  Court  (and 
treason  and  felony  tried  therein)  by  1  Edw.  6,  c.  7,  s.  o; 
and  the  King's  Bench  Division,  by  C.  0.  R.  162 — 167. 
Generally,  however,  the  conditions  of  the  recognizance  pro- 
vide for  surrender  to  receive  judgment  when  called  upon. 
E.g.,  cf .  procedure  under  Crown  Cases  Act,  1848,  one  of  the 
conditions  being  that  if  tlie  decision  of  the  Court  (C.  C.  R.) 
was  adverse  to  the  person  convicted,  he  would  appear  to 
receive  judgment  at  the  Court  next  following  the  date  of 
the  decision. 

See,  as  to  procedui-e,  the  preceding  note,  and  (where 
such  Act  applies)  the  Probation  of  Offenders  Act,  1907 
(7  Edw.  7,  c.  17,  ss.  1,  5). 

Sect.  6. — "  (1)  If  the  Court  before  which  an  offender  is 
bound  by  his  recognizance  under  this  Act  to  appear  for 
conviction  or  sentence,  or  any  Court  of  summary  jurisdic- 
tion, is  satisfied  by  information  on  oath  that  the  offender  has 
failed  to  observe  any  of  the  conditions  of  his  recognizance, 
it  may  issue  a  warrant  for  his  apprehension,  or  may,  if  it 
thinks  fit,  instead  of  issuing  a  warrant  in  the  first  instance, 
issue  a  summons  (1)  to  the  offender  and  his  sureties  (if 
any)  requiring  him  or  them  to  attend  at  such  Court,  and  at 
such  tim«  as  may  be  specified  in  the  summons. 
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(5)  A  Court  before  which  a  person  is  bound  by  his  recog- 
nizance to  appear  for  conviction  and  sentence  on  being 
satisfied  that  he  has  failed  to  observe  any  condition  of  his 
recognizance,  may  forthwith,  without  further  proof  of  his 
guilt,  convict  and  sentence  him  for  the  original  offence  or, 
if  the  case  was  one  in  which  the  Court  in  the  first  instance 
might,  under  section  fifteen  of  the  Industrial  Schools  Act, 
1866,  have  ordered  the  offender  to  be  sent  to  a  certified 
industrial  school,  and  the  offender  is  still  apparently  under 
the  age  of  twelve  years,  make  such  an  order." 

(1)  This  seems  to  require  a  "written"  summons;  the 
practice  as  to  issuing  and  proceedings  thereon  will  be  as 
stated  in  Rule  300,  supra. 

(2)  In  R.  V.  Mul  Luchman,  reported  in  the  Times  News- 
paper, January  19,  1909,  and  March  25,  1909,  a  person 
who  had  been  convicted  of  an  offence  at  assizes,  and  had  been 
bound  over  in  his  own  recognizance  to  come  up  for  judg- 
ment when  called  upon,  and  to  be  of  good  behaviour,  was, 
on  his  breaking  the  condition,  brought  before  and  sentenced 
by  the  King's  Bench  Division  to  a  term  of  imprisonment 
in  respect  of  his  original  offence,  and  his  recognizances 
were  ordered  to  be  estreated;  the  indictment,  conviction 
and  recognizance  having  been  moved  into  that  Division  by 
writ  of  certiorari. 

Presence  of  Accused. 

Rule  302. — In  treason  and  felony,  the  person 
convicted  must  be  present  when  judgment  is  given; 
in  misdemeanour,  his  presence  is  not  essential. 

In  B,.  V.  Haynes  (64  J.  P.  441),  a  defendant  was  charged 
on  the  coroner's  inquisition  with  manslaughter.  On  the  first 
hearing  before  the  coroner,  the  defendant  was  called  as  a 
witness,  but  was  unable  to  give  evidence.  Between  the  first 
and  second  hearing,  she  was  certified  to  be  insane,  and  was 
removed  to  an  asylum,  where  she  was  at  the  time  of  the 
trial. 

Counsel  for  the  Crown  stated  that  an  indictment  for  the 
offence  charged  had  been  ignored  by  the  grand  jury,  and 
that  he  was  satisfied  that  no  jur}'  would  convict  on  the  in- 
quisition.   It  was  held  by  Ridley,  J.,  that  as  the  Crown 
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Alteration  of 
sentence. 


admitted  that  there  was  no  case  to  go  to  the  jury,  and  that 
the  proceedings  were  taken  for  the  purpose  of  obtaining  an 
acquittal,  the  verdict  of  the  jury  ought  to  be  taken  in  the 
defendant's  absence  and  without  her  plea.  The  learned 
judge  further  said  that  this  course  must  not  be  taken  as 
a  precedent.  In  the  King's  Bench  Division,  the  Court 
has  a  discretion  to  pronounce  judgment  in  the  absence  of 
the  defendant  (C.  0.  R.  172;  R.  y.  Kinglake,  18  W.  R. 
806,  n.). 

Rule  808. — The  Court  may  at  any  time  during 
the  continuance  of  the  term  or  sessions,  whether 
such  have  been  adjourned  or  not,  alter  a  sentence 
passed  on  a  person,  by  either  increasing  or 
decreasing  it. 

In  R.  V.  Price  (6  East,  323),  which  was  a  trial  for  a 
misdemeanour  in  the  King's  Bench,  a  sentence  was  altered, 
from  one  of  a  mouth's  imprisonment  and  seven  years'  trans- 
portation, to  one  of  a  fine  of  201.,  six  months'  imprison- 
ment, and  six  years'  transportation.  (See  also  R.  v.  Justices 
of  Leicestershire,  1  M.  &  S.  442.) 


Reprieve. 

Reprieve.  RuLE  '^04. — The  Court  must,  in  the  following 

cases,  order   that    execution   of   its    sentence    be 
deferred — 

(1.)  Where  a  female  convict  is  under  sentence 
of  death  and  is  pregnant,  in  the  sense 
of  being  quick  with  child  (1). 

[2.)  Where  a  convict  under  sentence  of  death 
becomes  insane  after  sentence  is  pro- 
nounced (2). 

(1)  (2)  1  Chit.  Cr.  L.  759—761.  See  also  3  Co.  Inst. 
4,  17. 

The  deferring  of  a  sentence  is  technically  termed  a  re- 
prieve, which  is  "  derived  from  reprendre,  i.e.,  to  keep  back, 
and  signifies  the  withdrawal  of  the  sentence  for  an  interval 
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of  time,  and  operates  in  delay  of  execution  "  (1  Chit.  Cr.  L. 
p.  757). 

In  other  cases  than  these,  a  Court  may,  either  at  the 
instance  of  the  Crown — ex  mandato  regis — or  of  its  own 
motion,  in  the  interests  of  justice,  grant  a  reprieve. 

Instances  of  the  exercise  of  such  discretion  are  ffiven  in 
1  Chit.  Cr.  L.  p.  758:  "  Where  the  defendant  pleads  a 
pardon  which,  thoug-h  defective  in  point  of  form,  sufficiently 
manifests  the  intention  of  the  Crown  to  remit  the  sentence: 
where  it  seems  doubtful  whether  the  offence  is  not  included 
in  some  general  act  of  grace,  or  whether  it  amounts  to  so 
high  a  crime  as  that  charged  in  the  indictment  "  (see  also 
4  Geo.  4,  c.  48;  and  12  Geo.  3,  c.  24;  7  Will.  4  &  1  Vict, 
c.  88). 

The  most  usual  instance  of  reprieve  is  one  which  this 
book  is  not  concerned  with,  that  is,  where  the  Crown  in  a 
case  of  a  death  sentence  withdraws  the  sentence  in  order 
to  substitute  another  punishment. 

And  see  as  to  execution  of  sentence  of  death  or  of  corporal 
punishment,  C.  A.  Act,  1906,  infra,  p.  386. 


Plea  of  Pregnancy. 

Rule  805. — If  a  female  convict  under  sentence  Procedure  ( 
of  death  pleads  that  she  is  pregnant,  a  jury  of  ^ietnancv 
twelve  matrons  must  be  empanelled  to  try  whether 
she  is  quick  with  child. 

1  Chit.  Cr.  L.  759. 

In  n.  V.  Wycherley  (8  C.  &  P.  262)  the  whole  of  the 
proceedings  on  such  a  plea  are  set  forth.  It  appears  from 
this  report  that,  after  sentence  of  death  passed  and  plea  of 
pregnancy  put  forward  by  the  prisoner,  twelve  married 
women  who  were  in  Court  were  returned  on  a  panel  by  the 
under  sheriff  to  the  clerk  of  assize;  that  they  were  then 
sworn;  that  they  retired  to  a  private  room  with  the  prisoner, 
and  returnino-  into  Court  asked  for  the  assistance  of  a  sur- 
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geon:  that  then,  the  surgeon  having  examined  the  prisoner 
came  into  Court  and  Avas  examined  before  the  jur}-  in  open 
Court:  that  then  the  jury  retired,  and  returning  found  that 
the  prisoner  was  not  quick  with  child. 

If  the  prisoner  had  been  found  quick  with  child,  she  would 
have  been  reprieved  until  the  birth  of  the  child,  and  after- 
wards might  have  been  hanged.  Nowadays,  it  is  safe  to 
say  that  the  death  sentence,  in  such  circumstances,  would 
not  be  carried  out  at  all. 

For  forms  of  oath,  &c.,  see  App.  G. 
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CHAPTEE  XII. 

PUNISHMENT — KINDS  OF  PUNISHMENT:  DEATH — PENAL 
SERVITUDE IMPRISONMENT POLICE  SUPERVI- 
SION— WHIPPING — FINE PUTTING  UNDER  RECOG- 
NIZANCES  EXPULSION  OF  ALIENS DETENTION  AS 

A    HABITUAL   DRUNKARD  ;    HABITUAL    CRIMINAL 

INDUSTRIAL     SCHOOL REFORMATORY BORSTAL 

INSTITUTION PLACE  OF  DETENTION  —  PUNISH- 
MENT OF  PARTICIPANTS  —  CONSEQUENCES  OF 
CONVICTION. 

Punishment. 

Rule  306. — The  punishments  recognized  by  the  Kinds  of 
law  of  England  are  :• — Death  ;  penal  servitude  ;  ^"^^^  ^^^  ^' 
imprisonment,  with  or  without  hard  labour  ;  sub- 
jection to  police  supervision;  whipping;  fine; 
putting  under  recognizances  ;  expulsion  of  aliens  ; 
detention  as  a  habitual  drunkard ;  detention  as 
a  habitual  criminal ;  detention  in  an  industrial 
school ;  detention  in  a  reformatory  ;  detention  in 
a  place  of  detention  for  juvenile  offenders. 

All  the  above  are  classified  as  punisliments,  since  all  in- 
volve the  infliction  of  pain  or  restraint  in  consequence  of 
infringement  of  the  law. 

In  addition  to  these  punishments,  the  following  were 
known  to  the  law,  but  have  either  fallen  into  desuetude 
or  been  abolished. 

Banishment. — "  No  power  on  earth  except  the  authority 
of  Parliament  can  send  a  subject  of  England,  not  even  a 
criminal,  out  of  the  land  against  his  will  "  (2  Hawk.  c.  33, 
s.  137). 
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At  common  law,  however,  a  criminal  who  had  taken  sanc- 
tuary could  be  called  upon  to  abjure  the  realm,  but 
"  sanctuary  "  was  abolisliod  in  1028  (21  Jac.  1,  c.  28),  and 
so  voluntary  banishment  ceased  to  exist  as  a  punishment. 
By  statute  (10  Geo.  4,  c.  7),  powers  were  given  to  banish 
Jesuits  and  other  members  of  a  male  religious  order.  In 
1902  proceedings  were  taken  under  this  Act,  but  the  magis- 
trate refused  to  grant  process,  on  the  ground  that  the 
statute  had  fallen  into  desuetude,  and  the  Divisional  Court 
refused  to  interfere  (JB.  v.  Kennedy,  86  L.  T.  753). 

Pramunire. — The  punisliment  of  praemunire  has  not  been 
abolished. 

Transportation. —  This  was  a  punishment  introduced  by 
39  Eliz,  c.  4,  in  the  case  of  rogues  and  vagabonds.  It 
was  extended  by  statute  to  most  felonies  and  some  misde- 
meanours. 

It  meant  that  the  convict  should  be  taken  across  the  seas 
and  should  remain  there  until  his  sentence  expired. 

It  was  abolished  as  a  punishment  by  the  Penal  Servitude 
Act,  1857  (20  &  21  Vict.  c.  3,  s.  2),  and  penal  servitude  sub- 
stituted therefor. 

Sect.  3  of  that  Act,  however,  provides  that  the  (prison) 
authorities  may  send  a  convict  across  the  seas  to  serve  his 
sentence  of  penal  servitude. 

(See  also  16  «&;  17  Vict.  c.  99,  s.  6.) 

As  to  the  expulsion  of  aliens,  see  infra^  p.  300. 

The  Pillory. — This  punishment  (for  misdemeanants)  was 
abolished  by  7  Will.  4  &  I  Vict.  c.  23. 

The  Stocks  and  the  Ducking  Stool.  — "  At  common  law,  it 
is  said,  that  every  township  was  bound  to  provide  stocks  in 
which  the  constable  might  confine  offenders  for  security,  but 
not  by  way  of  punishment.  By  statutes — most,  if  not  all, 
now  repealed — setting  in  the  stocks  was  authorized  by  way 
of  punishment  after  conviction."      (Euss.  Cr.,  7th  ed.  250.) 

Solitary  confinement  is,  since  1893,  nu  longer  a  legal  puuish- 
ment,  as  by  56  &  57  Vict.  c.  54,  the  enactments  in  statutes 
authorizing  its  imposition  by  a  court  of  justice  have  been 
repealed.  However,  it  is  still  imposed  by  the  prison  autho- 
rities on  refractory  prisoners,  but  only  in  a  modified  degree. 
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Note.— The  Bill  of  Eights,  1689,  provides  that  "cruel  and 
unusual  punishments  should  not  be  imposed." 

In  tlie  very  large  majority  of  cases  the  Court  has  power  Minimum 
to  pass  any  sentence  not  exceeding  the  maximum  and  mini-  punishments, 
mum  limits,  but  there  are  a  few  cases  where  the  Court  must 
pass  a  certain  sentence,  viz.,  depraving  the  book  of  Common 
Prayer,  a  third  conviction  for  which  entails  a  fixed  punish- 
ment of  forfeiture  of  goods  and  chattels  and  imprisonment 
for  life  (1  Eliz.  c.  2,  s.  3 ;  14  Car.  2,  c.  4,  s.  20);  refusal  by 
a  clergyman  to  use  the  book  of  Common  Prayer  under 
penalty,  for  a  third  conviction,  of  imprisonment  for  life 
(1  Eliz.  c.  2,  s.  2  ;  2  &  3  Edw.  6,  c.  1  ;  14  Car.  2,  c.  4,  s.  20)  ; 
misprision  of  treason,  the  fixed  penalty  of  which  is  said  to  be  : 
loss  of  the  profits  of  lands  during  life  ;  forfeiture  of  goods 
and  imprisonment  for  life  (1  Hale,  374)  ;  and  blasphemy  or 
threats  to  publish  a  libel,  which  last  two  are  dealt  with  infra, 
p.  288. 

Death. 

Rule  307. — Sentence  of  death  must  be  passed  Sentence  of 
on  a  conviction  for  treason  ( 1 )  or  murder  (2),  and 
may  be  passed  or  recorded  (-^)  on  a  conviction  for 
an  offence  under  the  Piracy  Act,  1837,  s.  3  (4), 
or  under  the  Dockyards  Protection  Act,  1772, 
s.  1  (5),  unless  the  person  convicted  is  under  the 
age  of  sixteen  years,  when  sentence  of  death  may 
not  be  passed  or  recorded  (6j. 

There  are  no  other  crimes  to  which  the  death  penalty  now 
attaches.  It  was  abolished  in  all  cases  except  "felony  .  .  . 
excluded  from  the  benefit  of  clergy,"  on  the  24th  November, 
1826,  by  7  &  8  Geo.  4,  c.  28,  s.  7,  and  by  subsequent  statutes 
the  penalty  has  been  taken  away,  except  as  stated  in  the  rule. 

(1)  The  punishment  for  treason  is  death  by  hanging  (30 
Geo.  3,  c.  48,  8.  1  ;  33  «&  34  Yict.  c.  23,  s.  1),  unless  the  King 
orders  decapitation  (54  Geo.  3,  c.  146,  s.  1). 

(2)  24  &  25  Vict.  c.  100,  s.  1  :  "  Whosoever  shall  be  con- 
victed of  murder  shall  suffer  death  as  a  felon."  The  penalty 
is  to  be  carried  into  execution  as,  before  the  Act,  was  usual 
in  cases  of  felony,  punishable  by  death  [ib.  sect.  2),  i.e.,  by 
hanging,  and  the  body  of  the  convict  *'  shall  be  buried  within 


death. 


286 


indictm?:nt  and  information. 


Penal  servi- 
tude. 


the  precincts  of  the  prison  in  which  he  shall  have  been  last 
confined  after  conviction,  and  the  sentence  of  the  Court  shall 
so  direct "  {ib.  s.  3).  An  omission  to  so  direct  would  not,  it  is 
submitted,  invalidate  the  sentence. 

(3)  4  Geo.  4,  c.  48,  s.  1.  Sentence  was  recorded,  in  the  old 
practice,  where  the  Court  had  determined  to  recommend  the 
convict  to  mercy. 

(4)  7  Will.  4  &  1  Vict.  c.  88,  s.  3  (piracy  with  violence). 

(5)  12  Geo.  3,  c.  24. 

(6)  8  Edw.  7,  c.  67. 

Sect.  103.  ''Sentence  of  death  shall  not  be  pronounced 
on  or  recorded  against  a  child  or  young  person,  but  in  lieu 
thereof  the  Court  shall  sentence  the  child  or  young  person  to 
be  detained  during  his  Majesty's  pleasure,  and,  if  so  sen- 
tenced, he  shall,  notwithstanding  anything  in  the  other 
provisions  of  this  Act,  be  liable  to  be  detained  in  such  place 
and  under  such  conditions  as  the  Secretary  of  State  may  direct, 
and  whilst  so  detaincid  shall  be  deemed  to  be  in  legal  custody." 

For  definition  of  'child''  and  "young  person,"  see 
infra,  p.  288. 

And  see  the  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63), 
s.  30. 

Penal  Servitude. 

Rule  308. — Penal  servitude  may  be  awarded 
only  when  so  provided  by  statute  (1).  If,  in  the 
case  of  a  particular  offence,  there  is  no  maximum 
term  so  provided,  it  may  be  (a)  in  the  case  of 
felony,  for  not  more  than  seven  years  (2 J ;  (b)  in 
the  case  of  any  other  statutory  offence,  for  not 
more  than  five  years  (3). 

No  such  term  of  penal  servitude  shall  be  for 
less  than  three  years  (3). 

(1)  7  &  8  Geo.  4,  c.  28,  s.  8,  as  amended  by  20  &  21  Vict, 
c.  3,  8.  2;    and  54  &  55  Vict.  c.  69,  s.  1. 

(2)  As  in  (1). 

(3)  54  &  55  Vict.  c.  69,  s.  1. 


ChUdor  Rule  309. — A  child  or  young  person  shall  not 

young  person.  ^^  sentenced  to  peual  servitude  for  any  offence. 
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8  Edw.  7,c.  67,s.  102(1),  "a  child  shall  not  be  sentenced 
to  penal  servitude  for  any  offence  ";  (2)  "a  young  person 
shall  not  be  sentenced  to  penal  servitude  for  any  offence." 

For  definition  of  "child"  and  "young  person,"  .see 
infra,  p.  288. 

Rule  310. — Where,  under  any  Act  now  in  force  imprisonment 

J  0    .  \    i.         n\         J.  '  J  as  alternative 

or  under  any  luture  Act,  a  Court  is  empowered  or  to  penal 
required  to  award  a  sentence  of  penal  servitude,  servitude, 
the    Court    may,    in    its   discretion,    unless    such 
future  Act  otherwise  provides,   award  imprison- 
ment for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour. 

This  is  sub-sect.  2  of  sect.  1  of  the  Penal  Servitude  Act, 
1891  (54  &  55  Vict.  c.  69),  which  came  into  force  on  the 
5th  August,  1891.  In  construing  the  Consolidation  Acts, 
1861  (infra,  p.  322)  (as  affected  by  55  &  56  Vict.  c.  19,  which 
repealed  all  provisions  in  the  same  imposing  a  certain  mini- 
mum punishment),  this  rule  must  be  read  into  every  section 
where  a  sentence  of  penal  servitude  is  prescribed. 

Imprisonment. 

Rule  811. — Imprisonment  without  hard  labour  imprisonment 
may  be  awarded  for  any  offence  punishable  at  ^jj^ou^t  hard 
common  law  (1)  or  by  statute  (2);  but  imprison-  labour, 
ment  with  hard  labour  may  only  be  awarded  when 
so  provided  by  statute  (3). 

No  child  may  be  sentenced  to  imprisonment  of 
either  kind,  and  no  young  person  may  be  so 
sentenced  except  as  provided  bv  the  Children 
Act,  1908(4). 

(1)  See  R.  V.  Davidson,  100  L.  T.  623. 

(2)  In  the  Consolidation  Acts,  1861  (see  p.  295),  and  in 
many  other  statutes  the  punishment  is  authorized;  and  as 
an  alternative  to  penal  servitude,  see  54  &  55  Vict.  c.  69,  s.  1. 

(3)  R.  V.  Hamilton,  (1901)  1  K.  B.  740. 

The  other  statutes  which  authorize  the  Court  to  add  hard 
labour  to  any  term  they  may  ^ive  of  imprisonment  in  lieu  of 
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Children 
Act,  1908. 


or  in  addition  to  any  other  punishment  in  the  case  of  offences 
at  common  law,  are: — 

3  Geo.  4,  0.  114  (attempt  to  commit  felony,  riot,  keeping 
a  disorderly  house,  a  common  gaming  or  bawdy  house, 
perjury,  subornation  of  perjury). 

14  &  15  Vict.  c.  100,  8.  29  (on  conviction,  as  an  indictable 
misdemeanour,  for  any  r-hoat  or  fraud  at  common  law,  con- 
spiracy to  cheat  or  defraud,  or  to  extort  money  or  goods, 
or  to  falsely  accuse  of  crime,  or  to  obstruct,  prevent,  per- 
vert or  defeat  the  course  of  justice,  escape  or  rescue  from 
lawful  custody  on  a  criminal  charge,  indecent  exposure, 
selling,  &o.  any  obscene  book,  &c.). 

24  &  25  Vict.  c.  94,  s.  4  Tbeing  accessory  to  any  felony  at 
common  law,  &c.,  when  imprisonment  for  any  torm  not 
exceeding  two  years  with  or  without  hard  labour  may  be 
awarded). 

(4)  A  child  is  "  a  person  under  the  age  of  fourteen  years," 
a  young  person  is  "  a  person  who  is  fourteen  years  of  age 
or  upwards  and  under  the  age  of  sixteen  years  "  (8  Edw.  7, 
c.  67,  s.  131),  which  in  sect.  102  also  provides  (1) — 

"  A  child  shall  not  be  sentenced  to  imprisonment  or  penal 
servitude  for  any  offence,  or  committed  to  prison  in  de- 
fault of  payment  of  a  fine,  damages  or  costs. 

(2)  A  young  person  shall  not  be  sentenced  to  penal  servi- 
tude for  any  offence. 

(3)  A  young  person  shall  not  be  sentenced  to  imprison- 
ment for  an  offence  or  committed  to  prison  in  default  of 
payment  of  a  fine,  damages  or  costs,  unless  the  Court  certi- 
fies that  the  young  person  is  of  so  unruly  a  character  that 
he  cannot  be  detained  in  a  place  of  detention  provided  under 
this  part  of  this  Act,  or  that  he  is  of  so  depraved  a  character 
that  he  is  not  a  fit  person  to  be  so  detained." 


Length  of 
term  of 
imprison- 
ment. 


Rule  -STi.  — The  maximum  term  of  imprison- 
ment, with  or  without  hard  labour,  that  may  be 
awarded  in  respect  of  a  statutory  offence  is  two 
years  ( 1 ),  except  in  cases  of  a  second  conviction 
for  blasphemy,  when  imprisonment  for  three 
years  must  be  awarded  (2) ;  and  threats  to  publish 
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a  libel,  when  imprisonment  with  or  without  hard 
labour  for  three  years  may  be  awarded  (3) ;  and 
common  law  offences  punishable  with  imprison- 
ment, when  any  term  of  imprisonment  without 
hard  labour  (or  with  hard  labour  when  it  is 
allowed  by  statute)  may  be  awarded  (4). 

No  notice  is  taken  of  cases  dealt  with  in  note  to  Rule  306, 
as  such  are  practically  obsolete. 

(1)  54  &  55  Vict.  c.  69,  s.  1,  applies  this  limit  in  most 
cases  to  which  the  rule  applies,  and  in  others,  it  is  the  custom 
of  Courts  to  observe  it. 

(2)  9  Will.  3,c.  35,8.  1. 

(3)  6  &  7  Vict.  c.  96,  s.  3. 

iVofe. — 54  &  55  Vict.  c.  69,  s.  1,  does  not  apply  to  these 
last  two  statutes,  as  they  do  not  authorize  penal  servitude. 

(4)  Castro  v.  i?.,  5  Q.  B.  D.  490,  509;  1  Steph.  Hist. 
Cr.  L.  490. 

Rule  313. — A  person  convicted  of  a  statutory  statutory 
misdemeanour  for  which  no  punishment  has  been  ™itl!^,_ 

^  ,  ,  meanour — 

fixed  may  be  sentenced  to  fine,  and  imprisonment  no  punish- 
with(mt  hard  labour,  and  ordered  to  enter  into  "^^"*  ^®  * 
recognizances  to  be  of  good  behaviour. 

Steph.  Dig.  Cr.  L.  6th  ed.  18;    1  Russ.  Cr.  7th  ed.  249. 

Rule  314. — When  a  person  is  sentenced  to  Divisions  of 
imprisonment  without  hard  labour,  the  Court  may  seSencedto 
order  him  to  be  treated  as  an  offender  in  the  first  imprisonment 

IT-.  without  hard 

or  second  division.  •  labour. 

61  &  62  Vict.  c.  41,  s.  6. 

Rule  315. — A  person  who  has  been  (1 )  adjudged  q^^^p*  ""* 
on  summary  process,  or  (2 )  found  on  indictment  p^shment. 
or  information  guilty  of  contempt  of  Court  may 
be  sentenced  to  fine  and/or  imprisonment  without 
hard  labour. 

B,R.  XT 
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(1)  40  &  41  Vict.  c.  21,  s.  41,  enacts  that  "  any  person  who 
shall  be  imprisoned  under  any  rule,  order,  or  attachment  for 
contempt  of  any  Court  shall  be  in  like  manner  treated  as  a 
misdemeanant  of  the  first  division  within  the  meaning  of  the 
said  section  of  the  said  Act"  {i.e.,  28  &  29  Vict.  c.  126,  s.  67) ; 
see  61  &  62  Vict.  c.  41,  s.  6, 

(2)  See  R.  v.  Tibhits,  (1902)  1  K.  B.  77,  90  (n.) 


Whipping. 

I.    Generally. 

Whipping.  RuLi<:  816. — Wliippiiig  may  be  awarded  in  the 

case  of   any  male   offender  who   has    been  con- 
victed of — 

(1.)  An    ofPence    against    the    Knackers    Act, 

1786. 

26  Geo.  3,  c.  71,  ss.  8,  9,  which  authorize  the  infliction  of 
whipping  upon  anyone  who  slaughters  horses  without  a 
licence  to  do  so,  or  who  slaughters  horses  in  an  unlicensed 
house. 

(2.)  Being  an  incorrigible  rogue  (in  a  Court  of 
summary  jurisdiction,  and  liaving  been 
sent  to  the  scissions  for  sentence). 

5  Geo.  4,  c.  83,  s.  10. 

(8.)  An  offence  against  the  person  of  the  King. 

The  punishment  for  discharging  or  aiming  firearms,  or 
throwing  or  using  any  offensive  matter  or  weapon  with  in- 
tent to  injure  or  alarm  the  King  is  ...  "  and  during  the 
period  of  such  punishment,  to  be  publicly  or  privately 
whipped,  as  often  and  in  such  manner  and  form  as  the  said 
Court  shall  order  and  direct,  not  exceeding  thrice  "  (5  &  6 
Vict.  c.  51,  s.  2). 

Note. — In  the  statute  the  word  "  Queen  "  is  used  instead 
of  "  King,"  but  by  52  &  53  Vict.  c.  63,  s.  30,  "...  refer- 
ences to  the  sovereign  reigning  at  the  time  of  the  passing 
of  the  Act,  or  to  the  Crown,  shall,  unless  the  contrary  inten- 
tion appears,  be  construed  as  references  to  the  sovereign 
for  the  time  being." 
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(4.)  An  offence  against  the  Garrotters  Act,  1863. 

26  &  27  Vict.  c.  44.  "Whereas  by  the  forty-third 
section  of  the  Act  of  the  session  of  the  twenty-fourth 
and  twenty-fifth  years  of  the  reign  of  her  present 
Majesty,  chapter  ninety-six,  it  is  provided  that  '  who- 
soever shall,  being  armed  with  any  offensive  weapon  or 
instrument,  rob  or  assault  with  intent  to  rob  any  person, 
or  shall  together  with  one  or  more  other  person  or  persons 
rob  or  assault  with  intent  to  rob  any  person,  or  shall  rob 
any  person,  and  at  the  time  of  or  immediately  before  or 
immediately  after  such  robbery  shall  wound,  beat,  strike, 
or  use  any  other  personal  violence  to  any  person;'  and  by 
the  twenty-first  section  of  the  Act  of  the  same  session, 
chapter  one  hundred,  that  '  whosoever  shall  by  any  means 
attempt  to  choke,  suffocate,  or  strangle  any  person,  or  by 
any  means  calculated  to  choke,  suffocate,  or  strangle,  attempt 
to  render  any  person  insensible,  unconscious,  or  incapable 
of  resistance,  with  intent  in  any  of  such  cases  thereby  to 
enable  himself  or  any  other  person  to  commit,  or  with  in- 
tent in  any  of  such  cases  to  assist  any  other  person  in  com- 
mitting any  indictable   offence.'  " 

See  R.  V.  Smallbones,  33  L.  J.  (Newsp.)  124,  where 
a  person  convicted  of  so  attempting  in  order  to  commit  rape 
was  ordered  to  be  whipped. 

II.  In  the  case  of  Youthful  0 fenders. 

EuLE  817. — (1)  The  felony  of  taking*  a  reward  Male  under 
for  helping  to   recover  stolen   property  without  ^^^ 
using  all  diligence  to  bring  the  offender  to  justice, 
and  the  person  convicted  of  the  same  is  under 
eighteen  years  of  age. 

24  &  25  Vict.  c.  96,  s.  101. 

Rule  3 1 8. — (2 )  An  offence  under  certain  sections  Male  under 
of    the   Larceny    Act,    1861  (1);    the   Malicious  ;f^"'°5>ict 
Damage  Act,  1861  (2);  the  Offences  Against  the  cc. 96,97,106. 
Person  Act,  1861  (3),  and  the  person  convicted  of 
the  same  is  under  the  age  of  sixteen  years. 

v2 
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Male  not  over 

sixteen. 

48  &  49  Vict, 
c.  69,  8.  4. 


The  sections  are  too  numerous  to  set  out,  but  such  are — 

(1)  24  &  25  Vict.  c.  96,  ss.  4,  7,  8,  9,  12,  13,  16,  32,  33,  44, 
46,  47,  67,  69,  91,  95. 

(2)  24  &  25  Vict.  c.  97,  ss.  1-11,  l;i— 23,  26—33,  35,  40, 
41,  44,  45,  47—49,  54. 

(3)  24  &  25  Vict.  c.  100,  ss.  16,  28—30,  32. 

Rule  319. — (3)  An  oft'eiice  under  the  Criminal 
Law  Amendment  Act,  1885,  s.  4,  and  the  person 
convicted  of  the  same  is  not  over  the  age  of 
sixteen  years. 

48  &  49  Vict.  c.  69,  s.  4,  provides  that  in  such  case 
"...  the  Court  may,  instead  of  sentencing  him  to  any  term  of 
imprisonment,  order  him  to  be  whipped  as  prescribed  by  the 
Whipping  Act,  1862  (25  &  26  Vict.  c.  18)  .  .  ." 

See  infra f  p.  411,  for  text  of  sect.  4. 

Note. — The  effect  of  sect.  7  (2)  (a)  of  the  Criminal  Appeal 
Act,  1907,  is  to  abrogate  this  power,  as  there  is  no  power  to 
detain  the  offender  until  the  expiry  of  the  time  there  fixed 
(see  infra,  p.  386). 


Conditions  of 
whipping. 


Conditions  of  Whipping. 

Rule  320. — In  passing  sentence  of  whipping 
under  the  Larceny  Act,  1861  (1),  the  Malicious 
Damage  Act,  1861  (2),  the  Offences  Against  the 
Person  Act,  1861  (3),  the  Garrotters  Act,  1863  (4), 
the  Criminal  Law  Amendment  Act,  1885  (5),  the 
Court  must  specify  the  instrument  to  be  used  and 
the  number  of  strokes  to  be  inflicted. 

(1)  24  &  25  Vict.  c.  96,  s.  119. 

(2)  lb.  c.  97,  s.  75. 

(3)  lb.  c.  100,  s.  70. 

In  all  these  statutes  there  is  the  following  provision  : — 
''Whenever  whipping  may  be  awarded  for  any  indictable 
offence  under  this  Act,  the  Court  may  sentence  the  offender 
to  be  once  privately  whipped ;  and  the  number  of  strokes, 
and  the  instrument  with  which  they  shall  be  inflicted,  shall 
be  specified  by  the  court  in  the  sentence." 

There  is  no  limitation  of  strokes  or  specification  of  the 
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instrument  in  these  statutes,  but  the  provisions  of  the  Garrotters 
Act  are  invariably  adopted. 

(4)  26  &  27  Vict.  c.  44,  s.  1. 

"  Where  any  person  is  convicted  of  a  crime  under  either  of 
the  said  sections,  the  Court  before  whom  he  is  convicted  may, 
in  addition  to  the  punishment  awarded  by  the  said  sections  or 
any  part  thereof,  direct  that  the  offender,  if  a  male,  be  once, 
twice,  or  thrice  privately  whipped,  subject  to  the  following 
provisions  : 

1.  That  in  the  case  of    an  offender  whose  age   does  not 

exceed  sixteen  years  the  number  of  strokes  at  each 
such  whipping  do  not  exceed  twenty-five,  and  the 
instrument  used  shall  be  a  birch  rod  : 

2.  That  in  the  case  of  any  other  male  offender  the  number 

of  strokes  do  not  exceed  fifty  at  each  such  whipping  : 

3.  That  in  each  case  the  Court  in  its  sentence  shall  specify 

the  number  of  strokes  to  be  inflicted  and  the  in- 
strument to  be  used : 
Provided  that  in  no  case  shall  such  whipping  take  place  after 
the  expiration  of  six  months  from  the  passing  of  the  sentence ; 
provided  also,  that  every  such  whipping  to  be  inflicted  on  any 
person  sentenced  to  penal  servitude  shall  be  inflicted  on  him 
before  he  shall  be  removed  to  a  convict  prison  with  a  view  to 
his  undergoing  his  sentence  of  penal  servitude." 

(5)  48  &  49  Vict.  c.  69,  s.  4,  which  incorporates  the  follow- 
ing sections  (1)  and  (2)  of  25  &  26  Vict.  c.  18  :— 

"  When  the  punishment  of  whipping  is  awarded  for  any 
offence  by  order  of  one  or  more  justice  or  justices  made  in 

exercise  of  his  or  their  power  of  summary  conviction 

the  order,  sentence,  or  conviction  awarding  such  punishment 
shall  specify  the  number  of  strokes  to  be  inflicted  and  the 
instrument  to  be  used  in  the  infliction  of  them,  and  in  the 
case  of  an  offender  whose  age  does  not  exceed  fourteen  years, 
the  number  of  strokes  inflicted  shall  not  exceed  twelve  and 
the  instrument  used  shall  be  a  birch  rod." 

Whipping  was  a  usual  common  law  punishment  for  mis- 
demeanours committed  by  male  or  female,  but  now,  except  in 
the  cases  given  above,  where  statutory  authority  is  conferred, 
whipping  has  fallen  into  desuetude  {Castro  v.  B.,  5  Q.  B.  D. 
490,  509). 
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It  is,  however,  at  least  open  to  question,  whether  a  judge 
could  not  order  an  adult  male  to  be  whipped  in  any  case  where 
at  common  law  it  was  allowable.  For  an  example  of  the 
application  of  the  Garrotters  Act,  see  3.3  Law  Journal  News- 
paper, 124,  where  it  is  reported  that  "at  the  Hants  Assizes 
(in  R.  V.  Smallbones)  the  accused  was  convicted  of  attempting 
to  choke  and  strangle  a  woman  with  intent  to  commit  a 
rape  on  her,  and  was  sentenced  to  two  whippings  and  seven 
years'  penal  tervitude." 

Note. — A  sentence  of  whipping  must  be  passed  in  the 
presence  of  the  person  sentenced. 

R.  V.  Hann,  8  Burr.  1786. 

The  whipping  of  women  was  abolished  by  1  Geo.  4,  c.  57, 
8.  1.  The  whipping  of  violent  or  mutinous  prisoners  (in 
prison)  is  regulated  by  61  &  62  Vict.  c.  41,  s.  5. 


Police  Supervision. 

Person  twice        RuLE  '62 1 . — Where  any  person  is  convicted  on 

t^^suWtS^^  indictment  of  a  crime,  and  a  previous  conviction 

to  police         of  a  crime  is  proved  against  liim,  the  Court  having 

supervision,     cognizance  of  such  indictment  may,  in  addition  to 

any  other  punishment  which  it  may  award  to  him, 

direct  that  lie  is  to  be  subject  to  the  supervision 

of  the  police  for  a  period  of  seven  years,  or  such 

less  period  as  the  Court  may  direct,  commencing 

immediately  after  the  expiration  of  the  sentence 

passed  on  him  for  the  last  of  such  crimes. 

This  is  34  &  35  Vict.  c.  112,  s.  8. 
** Crime."  The  expression  "crime"  means,  in  England  and  Ireland, 

any  felony,  or  the  offence  of  uttering  false  or  counterfeit  coin, 
or  of  possessing  counterfeit  gold  or  silver  coin,  or  the  offence 
of  obtaining  goods  or  money  by  false  pretences,  or  the  offence 
of  conspiracy  to  defraud,  or  any  misdemeanour  under  the  fifty- 
eighth  section  of  the  Act  passed  in  the  session  of  the  twenty- 
fourth  and  twenty-fifth  years  of  the  reign  of  her  present 
Majesty,  chapter  ninety-six  :  and  in  Scotland,  any  of  the  pleas 
of  the  Crown,  any  theft  which,  in  respect  of  any  aggravation, 
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or  of  the  amount  in  value  of  the  money,  goods  or  thing 
stolen,  may  be  punished  with  penal  servitude,  any  forgery, 
and  any  uttering  of  any  forged  writing,  falsehood,  fraud  and 
wilful  imposition,  uttering  base  coin,  or  the  possession  of  such 
coin  with  intent  to  utter  the  same  (id.  s.  20). 


Fine. 

Rule  322. — On  a  conviction  for  a  misdemeanour  Fine. 
at  common  law  ( 1 ) ;  a  misdemeanour  under  the 
Consolidation  Acts,  1861(2);  a  misdemeanour 
under  the  Merchant  Shipping  Act,  1906(3);  or 
the  felony  of  manslaughter  (4),  the  Court  may 
order  the  person  convicted,  or  in  the  case  of  a 
child  or  young  person,  his  parent  or  guardian  (5), 
to  pay  a  fine  in  addition  to  or  in  lieu  of  any  other 
punishment. 

(1)  1  Ste.  Hist.  Cr.  L.  490. 

(2)  24  &  25  Yict.  cc.  96  (s.  117);  97  (s.  73);  98  (s.  51); 
99  (s.  38);   100  (s.  71). 

"  Whenever  any  person  shall  be  convicted  of  any  indictable  Fine,  and 
misdemeanour  punishable  under  this  Act,  the  Court  may,  if  it  sureties  for 
shall  think  fit,  in  addition  to  or  in  lieu  of  any  of  the  punish-  peace ;  in 
ments  by  this  Act  authorized,  fine  the  offender,  and  require  "^^^^  cases, 
him  to  enter  into  his  own  recognizances,  and  to  find  sureties, 
both  or  either,   for  keeping  the   peace   and   being  of   good 
behaviour ;  and  in  case  of  any  felony  punishable  under  this 
Act  the  Court  may,  if  it  shall  think  fit,  require  the  offender  to 
enter  into  his  own  recognizances,  and  to  find  sureties,  both 
or  either,  for  keeping  the  peace,  in  addition  to  any  punish- 
ment by  this  Act  authorized  :  provided,  that  no  person  shall 
be  imprisoned  under  this  clause  for  not  finding  sureties  for 
any  period  exceeding  one  year." 

This  is  sect.  1 17  of  24  &  25  Vict.  c.  96,  and  all  the  sections  in 
the  other  statutes  mentioned  contained  identical  provisions, 
except  that  in  cc.  98,  100,  there  are  a  few  words  changed. 

(3)  6  Edw.  7,  c.  48,  ss.  30,  36  ;  see  57  &  58  Yict.  c.  60, 
s.  680. 
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(4)  24  &  25  Vict.  c.  100,  s.  5. 

"  Whosoever  shall  be  convicted  of  manslaughter  .  .  .  shall 
be  liable,  at  the  discretion  of  the  Court  ....  to  pay  such 
fine  as  the  Court  shall  award,  in  addition  to  or  without  any 
such  discretionary  punishment  as  aforesaid." 

(5)  8  Edw.  7,  c.  67. 

Sect.  99. — "  (1)  Where  a  child  or  young  person  is  charged 
before  any  Court  witli  any  oiiunce  for  the  commission  of 
which  a  fine,  damages,  or  costs  may  be  imposed,  and  the 
Court  is  of  opinion  that  the  case  would  be  best  met  by 
the  imposition  of  a  fine,  damages,  or  costs,  whether  with 
or  without  any  other  punishment,  the  Court  may  in  any 
case,  and  shall  if  the  ofi'ender  is  a  child,  order  that  the  fine, 
damages,  or  costs  awarded  be  paid  by  the  parent  or  guar- 
dian of  the  child  or  young  person  instead  of  by  the  child 
or  young  person,  unless  the  Court  is  satisfied  that  the  parent 
or  guardian  cannot  be  found  or  that  he  has  not  conduced 
to  the  icommissiou  of  the  olfence  by  neglecting  to  exercise 
due  care  of  the  child  or  young  person." 

(^4)  *'  An  order  under  this  section  may  be  made  against 
a  parent  or  guardian  who,  having  been  required  to  attend, 
has  failed  to  do  so,  but  save  as  aforesaid,  no  such  order 
shall  be  made  without  giving  the  parent  or  guardian  an 
opportunity  of  being  heard." 

(^5)  "  Any  sums  imposed  and  ordered  to  be  paid  by 
a  parent  or  guardian  under  this  section  or  on  forfeiture 
of  any  such  security  as  aforesaid,  may  be  recovered  from 
him  by  distress  or  imprisonment  in  like  manner  as  if  the 
order  had  been  made  on  the  conviction  of  the  parent  or 
guardian  of  the  offence  with  which  the  child  or  young  per- 
son was  charged." 

Sect.  131.  '■  .  .  .  The  expression  'guardian,'  in  relation 
to  a  child,  young  person,  or  youthful  offender,  includes  any 
person  who,  in  the  opinion  of  the  Court  having  cognizance 
of  any  case  in  relation  to  the  child,  young  person,  or  youth- 
ful offender,  or  in  which  the  child,  young  person,  or  youthful 
offender  is  concerned,  has  for  the  time  being  the  charge 
of  or  control  over  the  child,  young  person,  or  youthful 
offender. 
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"  The  expression  '  legal  guardian,'  in  relation  to  an  in- 
fant, child,  young  person,  or  youthful  offender,  means  a 
person  appointed,  according  to  law,  to  be  his  guardian  by 
deed  or  will,  or  by  order  of  a  Court  of  competent  juris- 
diction." 

See  for  definition  of  "child,"  "young  person,"  supra, 
p.  288. 

A  married  woman  who  has  separate  estate  not  re>;trained  Married 
from  anticipation  may  be    fined.     The  decision  in  R.  v.  woman. 
Thomas  (Cas.  temp.  Hard.  278)  is  displaced  by  45  &  ,46 
Vict.  c.  75;  56  &  57  Vict.  c.  63  (the  Married  Women's  Pro- 
perty Acts,  1882,  1893). 

Amount. — In  Magna  Carta  (25  Edw.  1,  c.  14),  it  is  stated  Amount  of 
that  fines  should  be  proportionate  to  the  offence,  and  should      ®* 
not  be  such  as  to  eat  up  the  dwelling-house  of  a  free  man, 
the  merchandise  of  a  merchant,  or  the  implements  of  hus- 
bandry of  a  serf. 

In  the  Bill  of  Rights,  1689  (1  Will.  &  M.  sess.  2,  c.  2), 
it  is  declared,  "  that  excessive  bail  ought  not  to  be  required 
nor  excessive  fines  imposed."  Apart  from  these  statutes, 
there  is  no  check  on  the  discretion  of  a  Court. 

Putting  under  Recognizances. 

Rule  828. — On  a  conviction  for  a  misdemeanour  Putting  under 
at  common  law  ( 1 ),  or  a  misdemeanour  under  the  zances— 
Consolidation  Acts,   1861  (2),  or,  in  the  case  of  a  inmisde- 

d,i  c     •     I  ff  meanoui*. 

er  the  age  oi  sixteen  years,  any  oiience 

(3 )  the  Court  may,  in  addition  to,  or  in  lieu  of  any 
other  punishment,  require  the  person  convicted, 
or,  in  the  case  of  a  person  under  the  age  of  six- 
teen, his  parent  or  guardian  (4),  to  enter  into  his 
recognizances,  with  or  without  sureties,  to  keep 
the  peace  and  be  of  good  behaviour. 

(1)  n.  V.  Dunn,  12  Q.  B.  1026;  R.  v.  Hart,  30  St.  Tr. 
1131. 

(2)  See  Acts  and  sections  enumerated  supra,  Rule  322  (2). 
There  is  no  limitation  of  the  term  of  duration  of  the  re- 
cognizances. 

(3)  and  (4)  "  Where  a  child  or  joung  person  is  charged 
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with  any  offence,  the  Court  may  order  his  parent  or  guardian 
to  give  security  for  his  good  behaviour  "  (8  Edw.  7,  c.  67, 
s.  99(2)). 

See  for  definition  of  "  child,"  "  young  person,"  supra, 
p.  288. 

In  felony.  RuLE  324. — On  a  conviction  for  felony  other 

than  murder  (I),  under  the  Consolidation  Acts, 
1861  (2),  the  Court  may,  in  addition  to  any  other 
punishment,  require  the  person  convicted  (8)  to 
enter  into  recognizances,  with  or  without  sureties, 
to  keep  the  peace  (4). 

(1)  24  &2o  Vict.  c.  100,  B.  71. 

(2)  See  supra,  Rule  322  (2). 

(3)  See  8  Edw.  7,  c.  67,  s.  99  (2),  in  note  to  preceding 
rule. 

(4)  See  1  Russ.  Cr.  7th  ed.  219,  as  to  suggested  difference 
between  "  keeping  the  peace  "  and  "  being  of  good  be- 
haviour." It  is  submitted  there  is  no  such  difference  (see 
42  &  43  Vict.  c.  49,  8*9  (ii  )(iii);  and  Atkinson's  Mag.  Pr. 
(1909)  882). 

A  married  woman  may  be  put  under  recognizances  (see 
Rule  322,  note;    1  Chit.  Or.  L.  100). 

Probation  of  Offenders. 

Probation  of  RuLK  3"<^5. — Where  any  person  has  been  con- 
victed on  indictment  of  any  offence  punishable 
with  imprisonment,  and  the  Court  is  of  opinion 
that,  having  regard  to  the  character,  antecedents, 
age,  health  or  mental  condition  of  the  person 
charged,  or  to  the  trivial  nature  of  the  offence,  or 
to  the  extenuating  circumstances  under  which  the 
offence  was  committed,  it  is  inexpedient  to  inflict 
any  punishment,  or  any  other  than  a  nominal 
punishment,  or  that  it  is  expedient  to  release  the 
offender  on  probation,  tlie  Court  may,  in  lieu  of 
imposing  a  sentence  of  imprisonment,  make  an 
order  discharging  the  offender  conditionally  on 


offenders. 
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his  entering  into  a  recoo^nizance,  with  or  without 
sureties,  to  be  of  good  behaviour  and  to  appear 
for  sentence  when  called  on  at  any  time  during 
such  period,  not  exceeding  three  years,  as  may 
be  specified  in  the  order. 

This  rule  is  based  on  the  Probation  of  Offenders  Act,  1907 
(7  Edw.  7,  c.  17),  s.  1  (2),  which  repealed  the  Probation  of 
First  Offenders  Act,  1887,  sect.  7  of  the  Summary  Jurisdic- 
tion Act,  1879,  and  sect.  12  of  the  Youthful  Offenders  Act, 
1901. 

It  appears  to  incorporate  the  old  practice  as  to  binding 
over  to  come  up  for  judgment  when  called  upon,  but  never- 
theless, the  power  to  bind  over,  &c.  remains  independently 
of  this  Act.     See  supra,  pp.  278,  279. 

See  as  to  ordering  payment  of  compensation  and  payment 
of  costs,  infra,  p.  349. 

By  sect.  2  of  the  Act,  the  following  conditions  may  be  in- 
serted in  the  recognizance  : — 

(1)  "A  recognizance  ordered  to  be  entered  into  under  the  Conditions  of 
Act  shall,  if  the  Court  so  order,  contain  a  condition  that  recognizance, 
the  offender  be  under  the  supervision  of  such  person  as  may 

be  named  in  the  order  during  the  period  specified  in  the 
order,  and  such  other  conditions  for  securing  such  supervi- 
sion as  may  be  specified  in  the  order,  and  an  order  requiring 
the  insertion  of  such  conditions  as  aforesaid  in  the  recogni- 
zance is  in  this  Act  referred  to  as  a  probation  order." 

(2)  "  A  recognizance  under  this  Act  may  contain  such  addi- 
tional conditions  as  the  Court  may,  having  regard  to  the 
particular  circumstances  of  the  case,  order  to  be  inserted 
therein  with  respect  to  all  or  any  of  the  following  matters : — 

(a)  For    prohibiting    the   offender    from    associating   with 

thieves    and    other    undesirable    persons,    or    from 
frequenting  undesirable  places  ; 

(b)  As  to  abstention    from  intoxicating  liquor,  where  the 

offence  was  drunkenness  or  an  offence   committed 
under  the  influence  of  drink  (1)  ; 

(c)  Generally  for  securing  that  the  offender  should  lead  an 

honest  and  industrious  life. 

(3)  "The  Court  by  which  a  probation  order  is  made  shall 
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1908. 
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furnish  to  the  offender  a  notice  in  writing  stating  in  simple 
terms  the  conditions  he  is  required  to  observe." 
(1)  E.  V.  Bavies,  (1909)  1  K.  B.  892. 

Expulsion  of  Aliens. 

Rule  326. — A  Court  before  which  an  alien  is 
convicted  of  any  felony  or  misdemeanour  may,  in 
its  discretion,  recommend  the  alien  so  convicted 
to  the  Home  Secretary  for  expulsion  from  the 
United  Kingdom. 

5  Edw.  7,  c.  13,  8.  3  (1),  in  so  far  as  it  is  applicable  to 
superior  criminal  Courts,  is  — 

Sect.  3. — "(1)  The  Secretary  of  State  may,  if  he  thinks  fit, 
make  an  order  (in  this  Act  referred  to  as  an  expulsion  order) 
requiring  an  alien  to  leave  the  United  Kingdom  within  a  time 
fixed  by  the  order,  and  thereafter  to  remain  out  of  the  United 
Kingdom — 

(a)  If  it   is  certified  to  him  by  any  Court  that 

the  alien  has  been  convicted  by  that  Court  of  any 
felony,  or  misdemeanour,  or  other  offence  for  which 
the  Court  has  power  to  impose  imprisonment  with- 
out the  option  of  a  fine  .  .  .  and  that  the  Court 
recommend  that  an  expulsion  order  should  be  made 
in  his  case,  either  in  addition  to  or  in  lieu  of  his 
sentence ;  .  .  ." 
An  alien  is  the  child  of  a  f(jreign  father  born  abroad,  see 
supra,  p.  23. 

Detention  of  Habitual  Drunkards- 

Rule  327. — The  Court  may  order  detenticm  in 
an  inebriate  reformatory  of — 

(1.)  A  habitual  drunkard  (a)  convicted  under 
sect.  1  of  the  Inebriates  Act,  1898(b), 
in  addition  to  or  in  substitution  for  any 
other  sentence. 

(2.)  A  habitual  drunkard  convicted  under  sect.  2 
of  the  Inebriates  Act,  1898,  in  substitu- 
tion for  any  other  sentence  (c). 
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(3.)  A     habitual     drunkard    convicted    under 

sect.   12  of  the  Children  Act,  1908  (d), 

or  of  an  offence  in  the  First  Schedule 

thereto  (e),  in  lieu  of  other  punishment. 

In  (1)  and  (2)  for  a  term  not  exceeding  three 

years,  in  (3)  for  a  term  not  exceeding  two  years. 

(a)  "  Habitual  drunkard  "  means  a  person  who,  not  being 
amenable  to  any  jurisdiction  in  lunacy,  is  notwithstanding 
by  reason  of  habitual  intemperate  drinking  of  intoxicating 
liquor  at  times  dangerous  to  himself  or  herself  or  to  others 
or  incapable  of  managing  himself  or  herself  or  his  or  her 
affairs  "  (42  &  43  Vict.  c.  19,  s.  3). 

In  Eaton  v.  Best,  (1909)  1  K.  B.  632,  it  was  held  that  the 
definition  supra  meant  a  person  who  by  habitual  drink- 
ing of  intoxicants  is  habitually  not  in  a  fit  condition  to 
manage  himself  or  his  affairs,  and  is  not  confined  to  the  case 
of  a  person  who,  as  the  result  of  drinking  is  incapable  of 
doing  so  even  when  sober.  And  that  a  person  does  not 
cease  to  be  a  habitual  drunkard  because  in  the  intervals 
of  his  drinking,  he  is  when  sober  able  to  manage  his  own 
affairs. 

(b)  61  &  62  Vict.  c.  60,  s.  1  (1). 

"  Where  a  person  is  convicted  on  indictment  of  an  offence 
punishable  with  imprisonment  or  penal  servitude,  if  the 
Court  is  satisfied  from  the  evidence  that  the  offence  was 
committed  under  the  influence  of  drink  or  that  drunkenness 
was  a  contributing  cause  of  the  offence,  and  the  offender 
admits  that  he  is  or  is  found  by  the  jury  to  be  a  habitual 
drunkard,  the  Court  may,  in  addition  to  or  in  substitution 
for  any  other  sentence,  order  that  he  be  detained  for  a 
term  not  exceeding  three  years  in  any  State  inebriate  re- 
formatory or  in  any  certified  inebriate  reformatory  the 
managers  of  which  are  willing  to  receive  him. 

if:  )k  ^  4c  H: 

(2)  "...  Provided  that,  unless  evidence  that  the  offender 
is  a  habitual  drunkard  has  been  given  before  he  is  committed 
for  trial  not  less  than  seven  days'  notice  shall  be  given 
to  the  proper  officer  of  the  Court  by  which  the  offender 
is  to  be  tried,  and  to  the  offender  that  it  is  intended  to 
charge  habitual  drunkenness  in  the  indictment." 
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Note. — It  seems  that  the  Court  may  order  detention  of 
an  inebriate  although  there  is  no  charge  in  the  indictment 
that  he  is  a  habitual  drunkard,  provided  that  he  admits  that 
he  is  such  (see  supra,  text  of  statute). 

(c)  Id.  a.  2  (1). 

"  Any  person  who  commits  any  of  the  offences  mentioned 
in  the  First  Schedule  to  this  Act,  and  who  within  the  twelve 
months  preceding  the  date  of  the  commission  of  the  offence 
has  been  convicted  summarily  at  least  three  times  of  any 
offences  so  mentioned,  and  who  is  a  habitual  drunkard,  shall 
be  liable  upon  conviction  on  indictment,  or  if  he  consents 
to  be  dealt  with  summarily  on  summary  conviction,  to  be 
detained  for  a  term  not  exceeding  three  years  in  any  certi- 
fied inebriate  reformatory,  the  managers  of  which  are  willing 
to  receive  him. 

(2)  The  Summary  Jurisdiction  Act,  1879,  shall  apply  to 
proceedings  under  this  section  as  if  the  offence  charged  were 
specified  in  the  second  column  of  the  First  Schedule  to  the 
said  Act." 


Licensing  Act,  1872 
(35  &  36  Vict.  c.  94, 

s.  12). 


Schedule  I.  (in  so  far  as  it  is  applicable  to  proceedings  in 
England  and  Wales). 

"  Being  found  drunk  in  a  highway  or 
other  public  place,  whether  a  building  or 
not,  or  on  licensed  premises. 

* '  Being  guilty  while  drunk  of  riotous 
or  disorderly  behaviour  in  a  highway  or 
other  public  place,  whether  a  building  or 
not. 

'*  Being  drunk  while  in  charge,  on  any 
highway  or  other  public  place,  of  any 
carriage,  horse,  cattle,  or  steam-engine. 

*'  Being  drunk  while  in  possession  of 
any  loaded  firearms." 

*'  Refusing  or  failing  when  drunk  to  ) 
quit  licensed  premises  when  requested."     \ 

"  Refusing  or  failing  when  drunk  to 
quit  any  premises  or  place  licensed 
under  the  Refreshment  Houses  Act,  1860, 
when  requested." 


Licensing  Act,  1872 
(35  &  36  Vict.  c.  94, 
8.  18). 

Refreshment  Houses 
Act,  1860  (23  &  24 
Vict.  c.  2,  s.  41). 
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"  Being  found  drunk  in  any  street  or 
public  thoroughfare  within  the  metro- 
politan police  district,  and  being  guilty 
while  drunk  of  any  riotous  or  indecent 
behaviour." 

"Being  drunk  in  any  street  and  being 
guilty  of  riotous  or  indecent  behaviour 
therein." 

* '  Being  intoxicated  while  driving  a 
hackney  carriage." 

' '  Being  drunk  during  employment  as 
a  driver  of  a  hackney  carriage,  or  as  a 
driver  or  conductor  of  a  stage  carriage  in 
the  metropolitan  police  district." 

' '  Being  drunk  and  persisting,  after 
being  refused  admission  on  that  account, 
in  attempting  to  enter  a  passenger 
steamer." 

"  Being  drunk  on  board  a  passenger 
steamer,  and  refusing  to  leave  such 
steamer  when  requested." 

All  similar  offences  in  local  Acts. 

Note.— I.  BytheLicensingAct,  1902(2Edw.7,  c.  78,  s.  2(3)), 
there  is  added  to  the  schedule  the  offence  of  being  drunk  in 
a  highway  or  public  place  or  on  licensed  premises  while  in 
charge  of  a  child  apparently  under  the  age  of  seven. 

2.  The  schedule  also  includes  the  following  enactments 
relating  to  Scotland  or  Ireland  :  55  &  56  Vict.  c.  55,  ss.  380, 
381  ;  6  &  7  Will.  4,  c.  38,  s.  12  (I)  ;  5  &  6  Vict.  c.  24,  s.  15 
(Dublin);  23  &  24  Vict.  c.  107,  s.  42(1).  Two  scheduled 
enactments  relating  to  Scotland  (25  &  26  Vict.  c.  35, 
ss.  19 — 23)  were  repealed  in  1903  and  replaced  by  3  Edw.  7, 
c.  25,  s.  70  (1),  (2),  which  is  to  be  read  as  incorporated  in 
the  above  schedule  (sub-sect.  3). 

(c)  In  n.  V.  Briggs,  (1909)  1  K.  B.  381,  it  was  held  by 
the  Court  of  Criminal  Appeal  that  a  person  convicted  on 
indictment  under  sect.  2  of  the  Inebriates  Act,  1898,  can 
only  be  sentenced  to  detention  in  a  reformatory  for  a  term 


Metropolitau  Police 
Act,  1839  (2  &  3 
Vict.  c.  47,  s,  58). 


Town  Police  Clauses 
Act,  1847  (10  &  11 
Vict.  c.  89,  8.  29). 

Town  Police  Clauses 
Act,  1847  (10  &  11 
Vict.  c.  89,  s.  61). 

London  Hackney 
Carriages  Act, 
1843  (6  &  7  Vict, 
c.  86,  s.  28). 


Merchant  Shipping 
Act,  1894  (57  &  58 
Vict.  c.  60,  s.  287). 
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not  exceeding  three  years,  as  provided  in  the  section,  and 
may  not  be  sentenced  to  imprisonment. 

(d)  8  Edw.  7,  0.  67  (the  Children  Act,  1908),  s.  26. 

"  Where  it  appears  to  the  Court  by  or  before  which  any 
person  is  convicted  of  an  offence  of  cruelty,  or  of  any  of 
the  offences  mentioned  in  the  First  Schedule  to  this  Act, 
that  that  person  is  a  parent  of  the  child  or  young  person 
in  respect  of  whom  the  offence  was  committed,  or  is  living 
with  the  parent  of  the  child  or  young  person,  and  is  a  habi- 
tual drunkard  within  the  meaning  of  the  Inebriates  Acts, 
1879  to  1900,  the  Court,  in  lieu  of  sentencing  that  person 
to  imprisonment,  may,  if  it  thinks  fit,  make  an  order  for 
his  detention  in  a  retreat  under  the  said  Acts,  the  licensee 
of  which  is  willing  to  receive  him,  for  any  period  named 
in  the  order,  not  exceeding  two  years,  and  the  order  shall 
have  the  like  effect,  and  copies  thereof  shall  be  sent  to  the 
local  authority  and  Secretary  of  State  in  like  manner  as 
if  it  were  an  application  duly  made  by  that  person,  and 
duly  attested  by  a  justice  under  the  said  Acts;  and  the 
Court  may  order  an  oflBcer  of  the  Court  or  constable  to 
remove  that  person  to  the  retreat,  and  on  his  reception  the 
said  Acts  shall  have  effect  as  if  he  had  been  admitted  in 
pursuance  of  an  application  so  made  and  attested  as  afore- 
said.  Provided  that — 

fa)  "  an  order  for  the  detention  of  a  person  in  a  retreat 
shall  not  be  made  under  this  section  unless  ithat 
person  having  had  such  notice  as  the  Court  deems 
suflBcient  of  the  intention  to  allege  (a)  liabitual 
drunkenness,  consents  to  the  order  being  made; 
and 

(b)  if  the  wife  or  husband  of  such  person,  being  present 

at  the  hearing  of  the  charge,  objects  to  the  order 
being  made,  the  Court  shall,  before  making  the 
order,  take  into  consideration  jany  representation 
made  to  it  by  the  wife  or  husband;   and 

(c)  before  making  the  order  the  Court  shall,  to  such  ex- 

tent as  it  may  deem  reasonably  sufficient,  be  satis- 
fied that  provision  will  be  made  for  defraying  the 
expenses  of  such  person  during  detention  in  a 
retreat;   and 
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(d)  nothing  in  this  section  shall  affect  any  power  of  the 

Court  to  order  the  person  convicted  to  be  detained 
in  a  certified  inebriate  reformatory." 
Note. — (a)    "  Allege.''     It    is    not     necessary  to  charge 
habitual  drunkenness  in  the  indictment. 

(e)  FIRST  SCHEDULE. 

Any  offence  under  sections  twenty-seven,  fifty-five,  or 
fifty -six  of  the  Offences  Against  the  Person  Act,  1861,  and 
any  offence  against  a  child  or  young  person  under  sections 
five,  forty-two,  forty-three,  fifty-two,  or  sixty-two  of  that 
Act,  or  under  the  Criminal  Law  Amendment  Act,  1885. 

Any  offence  under  the  Dangerous  Performances  Acts, 
1879  and  1897. 

Any  other  offence  involving  bodily  injury  to  a  child  or 
young  person. 

Detention  of  Habitual  Criminal. 

Rule  828. — Where  a  person  is  convicted  on  Preventive 
indictment  of  a  crime  committed  after  the  passing  ® 
of  this  Act,  and  subsequently  the  offender  admits 
that  he  is  or  is  found  by  the  jury  to  be  a  habitual 
criminal,  and  the  Court  passes  a  sentence  of  penal 
servitude,  the  Court,  if  of  opinion  that  by  reason 
of  his  criminal  habits  and  mode  of  life  it  is 
expedient  for  the  protection  of  the  public  that 
the  offender  should  be  kept  in  detention  for  a 
lengthened  period  of  years,  may  pass  a  further 
sentence,  ordering  that  on  the  determination  of 
the  sentence  of  penal  servitude  he  be  detained 
for  such  period,  not  exceeding  ten  nor  less  than 
five  years,  as  the  Court  may  determine ;  and  such 
detention  is  hereinafter  referred  to  as  preventive 
detention,  and  a  person  on  whom  such  a  sentence 
is  passed  shall,  whilst  undergoing  both  the 
sentence  of  penal  servitude  and  the  sentence  of 
preventive  detention,  be  deemed  for  the  purposes 

6,R.  X 
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of  the  Forfeiture   Act,   1870,  and   for  all  other 
purposes,  to  be  a  person  convicted  of  felony. 

This  is  sect.  10  (1)  of  the  Prevention  of  Crime  Act,   1908 
(8  Edw.  7,  c.  59). 

Sect.  10  (2).    "A  person  shall  not  be  found  to  be  a  habitual 
criminal  unless  the  jury  finds  on  evidence  — 

(a)  That  since  attaining  the  age  of  sixteen  years  he  has 

at  least  three  times  previously  to  the  conviction  of 
the  crime  charged  in  the  said  indictment  been  con- 
victed of  a  crime,  whether  any  such  previous 
conviction  was  before  or  after  the  passing  of  this 
Act,  and  that  he  is  leading  persistently  a  dishonest 
or  criminal  life  ;  or 

(b)  That  he  has  on  such  a  previous  convicti)n  been  found 

to  be  a  habitual  criminal  and  sentenced  to  preventive 
detention." 
See  for  definition  of  '*  crime,"  supra,  p.  294  ;  as  to  consent 
of  Director  of  Public  Prosecutions,  p.  57. 

Detention  of  a  Youthful  Offender. 
I.  Re/onnatort/, 

Detention  in  a  RuLE  329. — An  offender  whose  age  is,  in  the 
ofy^SSSf  opinion  of  the  Court,  twelve  years  or  upwards, 
offender.  and  Icss  than  sixteen  years,  may,  on  his  convic- 
tion for  an  oifence  punishable  in  the  case  of  an 
adult  with  penal  servitude  or  imprisonment,  in 
addition  to  or  in  lieu  of  any  other  punishment  (a), 
be  sent  to  a  certified  reformatory  school  for  not 
less  than  three  years  and  not  more  than  five 
years,  but  not  in  any  case  extending  beyond  the 
time  when  such  offender  will,  in  the  opinion  of 
the  Court  (1),  attain  the  age  of  nineteen  years. 

This  rule  is  based  on  the  following  sections  of  the  Chil- 
dren Act,  1908:  — 
Commitment         Sect.  57.—"  (1)  Where  a  youthful  offender,  who  in  the 
between  opinion  of  the  Court  before  which  he  is  charged  is  twelve 
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years  of  age  or  upwards  but  less  than  sixteen  years  of  age,  is  twelve  and 

convicted,  whether  on  indictment  or  by  a  petty  sessional  s'.^teen  years 

'  ,  J         r      J  of  age  to 

Court,  of  an  offence  punishable  in  the  case  of  an  adult  with  reformatory 

penal  servitude  or  imprisonment,  the  Court  may,  in  addi-  ^^'^°*^1^ 

tion  to  or  in  lieu  of  sentencing  him  according  to  law  to 

any  other  punishment,  order  that  he  be  sent  to  a  certified 

reformatory  school: 

(a)  Provided  that  where  the  offender  is  ordered  to  be 

sent  to  a  certified  reformatory  school  he  shall  not 

in  addition  be  sentenced  to  imprisonment. 
(2)  Where  such  an  order  has  been  made  in  respect  of 
a  youthful  offender  of  the  age  of  fourteen  years  or  upwards, 
and  no  certified  reformatory  school  can  be  found  the  mana- 
gers of  which  are  willing  to  receive  him,  the  Secretary  of 
State  may  order  the  offender  to  be  brought  before  the  Court 
which  made  the  order  or  any  Court  having  the  like  juris- 
diction, and  that  Court  may  in  lieu  of  the  detention  order 
make  such  order  or  pass  such  sentence  as  the  Court  may 
determine,  so  however  that  the  order  or  sentence  shall  be 
such  as  might  have  been  originally  made  or  passed  in  re- 
spect of  the  offence." 

Sect.  65.  "  The  detention  order  shall  specify  the  time  for  Period  of 
which  the  youthful  offender  or  child  is  to  be  detained  in  ®  ®^  ^°^' 
the  school,  being — 

(a)  in  the  case  of  a  youthful  offender  sent  to  a  re- 
formatory school,  not  less  than  three  and  not 
more  than  five  years,  but  not  in  any  case  ex- 
tending beyond  the  time  when  the  youthful 
offender  will,  in  the  opinion  of  the  Court,  attain 
the  age  of  nineteen  years." 

• 

II.  Industrial  School. 

Rule  330. — Where  a  child  apparently  under  Detention  in 
the  age  of  twelve  years  is  charged  before  a  Court  gcbooi!^^ 
of  assize  or  quarter  sessions  or  a  petty  sessional 
Court  with  an  offence  punishable  in  the  case  of 
an  adult  by  penal  servitude  or  a  less  punishment, 
the  Court,  if  satisfied  on  inquiry  that  it  is  expe- 
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dient  so  to  deal  with  the  child,  may  order  him  to 
be  sent  to  a  certified  industrial  school. 


Definitions, 


Power  to 
defer  opera- 
tion of  order. 


Choice  of 
school. 


This  is  sect.  58  (2)  of  the  Children  Act,  1908.  And  by 
sect.  65  of  that  Act  it  is  provided — 

"  The  detention  order  shall  specify  the  time  for  which  the 
youthful  offender  or  child  is  to  be  detained  in  the  school, 
being — 

(b)  in  the  case  of  a  child  sent  to  an  industrial  school, 
such  time  as  to  the  Court  may  seem  proper  for 
the  teaching  and  training  of  the  child,  but  not 
in  any  case  extending  beyond  the  time  when 
the  child  will,  in  the  opinion  of  the  Court,  attain 
the  age  of  sixteen  years." 

Note. — Other  sections  of  the  Children  Act,  1908,  Avhich 
bear  on  the  above  rules  are — 

Sect.  44. — "  (1)  For  the  purposes  of  this  part  of  this 
Act  unless  the  context  otherwise  requires — 

The  expression  '  reformatory  school '  means  a  school  for 
the  industrial  training  of  youthful  offenders,  in  which 
youthful  offenders  are  lodged,  clothed,  and  fed,  as  well 
as  taught; 

The  expression  '  industrial  school  '  means  a  school  for 
the  industrial  training  of  children,  in  which  children 
are  lodged,  clothed,  and  fed,  as  well  as  taught; 

The  expression  *  certified  school '  means  a  reformatory 
or  industrial  school  which  is  certified  in  accordance  with 
the  provisions  of  this  part  of  this  Act." 

Sect.  61.  "An  order  of  a  Court  ordering  a  youthful 
offender  or  child  to  be  sent  to  and  detained  in  a  certified 
school  (in  this  Act  referred  to  as  a  detention  order)  may, 
if  the  Court  think  fit,  be  made  to  take  effect  either  imme- 
diately or  at  any  later  date  specified  therein,  regard  being 
had  to  the  age  or  health  of  the  youthful  offender  or  child." 

Sect.  62.-  (1)  "  The  school  to  which  a  youthful  offender  or 
child  is  to  be  sent  under  a  detention  order  shall  be  such 
school  as  may  be  specified  in  the  order,  being  some  certified 
school  (whether  situate  within  the  jurisdiction  of  the  Court 
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making  the  order  or  not)  the  managers  of  which  are  willing 
to  receive  the  youthful  offender  or  child: 

Provided  that,  if  it  is  found  impossible  to  specify  the  school 
in  the  detention  order,  the  school  shall,  subject  to  the  provi- 
sions of  this  Act  with  respect  to  the  determination  of  the 
place  of  residence  of  a  youthful  offender  or  child,  be  such  as 
a  justice  having  jurisdiction  in  the  place  where  the  Court 
which  made  the  order  sat  may  by  endorsement  on  the  deten- 
tion order  direct. 

(2)  Where  the  Court  is  satisfied  that  a  youthful  offender  or 
child  is,  by  reason  of  mental  or  physical  defect,  incapable  of 
receiving  proper  benefit  from  industrial  training  in  an  ordi- 
nary certified  school,  but  is  not  incapable  by  reason  of  such 
defect  of  receiving  benefit  from  industrial  training  in  a 
certified  school  where  special  provision  is  made  for  the  train- 
ing of  youthful  offenders  or  children  suffering  from  such 
defect,  the  detention  order  (if  any)  shall  be  for  detention  in  a 
school  where  such  provision  is  made." 

Sect.  63.    "  If—  Temporary 

(a)  a  detention  order  is  made  but  is  not  to  take  effect  detention 

^  .  T       1  until  sent  to 

immediately;  or,  certified 

(b)  at  the  time  specified  for  the  order  to  take  effect  the  school. 

youthful  offender  or  child  is  unfit  to  be  sent  to  a 
certified  school  ;  or, 

(c)  the  school  to  which  the  youthful  offender  or  child  is 

to  be  sent  cannot  be  ascertained  until  inquiry  has 
been  made, 

the  Court  may  make  an  order  committing  him  either  to  custody 
in  any  place  to  which  he  might  be  committed  on  remand 
under  Part  V.  of  this  Act,  or  to  the  custody  of  a  relative 
or  other  fit  person  to  whose  care  he  might  be  committed 
under  Part  II.  of  this  Act,  and  he  shall  be  kept  in  that 
custody  accordingly  until  he  is  sent  to  a  certified  school  in 
pursuance  of  the  detention  order." 

Sect.  66. — "(1)  Thecourtof  justice,  in  determining  the  certi-  Provision  as 
fied  school  to  which  a  youthful  offender  or  child  is  to  be  sent,  *«  religious 
shall  endeavour  to  ascertain  the  religious  j)ersua8ion  to  which 
the  offender  or  child  belongs,  and  the  detention  order  shall, 
where  practicable,  specify  the  religious  persuasion  to  which 
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Power  to 
send  offenders 
conditionally- 
pardoned  to 
reformatory 
schools. 


the  offender  or  child  appears  to  belong,  and  a  school  con- 
ducted in  accordance  with  that  persuasion  shall,  where 
practicable,  be  selected." 

Sect.  84.  "  Where  a  youthful  offender  has  been  sentenced  to 
imprisonment  or  penal  servitude,  and  has  been  pardoned  by  his 
Majesty  on  condition  of  his  placing  himself  under  the  care  of 
some  charitable  institution  for  the  reception  and  reformation 
of  youthful  offenders,  the  Secretary  of  State  may  direct  him, 
if  under  the  age  of  sixteen  years,  to  be  sent  to  a  certified 
reformatory  school,  the  managers  of  which  consent  to  receive 
him,  for  a  period  of  not  less  than  three  and  not  more  than 
five  years,  but  not  in  any  case  extending  beyond  the  time 
when  he  will  in  the  opinion  of  the  Secretary  of  State  attam 
the  age  of  nineteen  years ;  and  thereupon  the  offender  shall 
be  subject  to  all  the  provisions  of  this  part  of  this  Act  as  if 
he  had  been  originally  sentenced  to  detention  in  a  certified 
reformatory  school." 


Detention  in 
a  place  of 
detention. 


III.  Detention  in  a  Place  of  Detention. 

Rule  831. — Detention  iu  a  place  of  detention 
provided  by  the  Children  Act,  1908  (1),  shall  be 
ordered  in  the  case  of  any  child  or  young 
person  (2) — 

(a)  Convicted  of  murder  (3),  and  may  be  ordered 

in  the  case  of  any  child  or  young  per- 
son (2). 

(b)  Convicted    on    indictment   of    attempt    to 

murder ;  manslaughter,  or  wounding 
with  intent  to  do  grievous  bodily  harm 
(when  punishment  under  the  Children 
Act,  1908,isdeemed  to  be  insufficient) (4). 

(c)  Convicted  of  an  offence  punishable,  in  the 

case  of  an  adult,  with  penal  servitude  or 
imprisonment  (when  punishment  under 
the  Children  Act,  1908,  is  deemed  to  be 
unsuitable)  (5). 
In  cases  (a)  and  (b)  the  period  of  detention  is 
within  the  discretion  of  the  Court.     In  (c)  it  must 
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not  exceed  the  term  for  which  he  might,  but  for 
Part  V.  of  the  Act  {ibid.)^  have  been  sentenced  to 
imprisonment  or  committed  to  prison,  and  must 
not  in  any  case  exceed  one  month  (5). 

(1)  This  rule  is  founded  upon  the  sections  of  the  Children  8  Edw.  7, 
Act,  1908,  referred  to  or  given  infra. 

(2)  See  supra,  p,  288,  for  definition  of  terms. 

(3)  Sect.  103.   "  Sentence  of  death  shall  not  be  pronounced  Sentence  of 
on  or  recorded  against  a  child  or  young  person,  but  in  lieu  ^^^"^  thf^T^ 
thereof  the  Court  shall  sentence  the  child  or  young  person  offender. 

to  be  detained  during  his  Majesty's  pleasure,  and  if  so  sen- 
tenced, he  shall,  notwithstanding  anything  in  the  other 
provisions  of  this  Act,  be  liable  to  be  detained  in  such  place, 
and  under  such  conditions  as  the  Secretary  of  State  may 
direct,  and  whilst  so  detained  shall  be  deemed  to  be  in  legal 
custody." 

(4)  Sect.  104.  "  Where  a  child  or  young  person  is  convicted  Detention  in 
on  indictment  of  an  attempt  to  murder,  or  of  manslaughter,      e/'^se  o 

or  of  wounding  with  intent  to  do  grievous  bodily  harm,  and  the  committed  by 

Court  is  of  opinion  that  no  punishment  which  under  the  pro-  ^"^l^^^^n  or 
.  ..  .  ...  .  young 

visions  of  this  Act  it  is  authorized  to  inflict  is  sufficient,  the  persons. 

Court   may    sentence  the   offender  to   be   detained  for  such 

period  as  may  be  specified  in  the  sentence ;  and  where  such  a 

sentence  is  passed,  the  child  or  young  person  shall,  during 

that  period,  notwithstanding  anything  in  the  other  provisions 

of  this  Act,  be  liable  to  be  detained  in  such  place  and  on  such 

conditions  as  the  Secretary  of  State  may  direct,  and  whilst  so 

detained  shall  be  deemed  to  be  in  legal  custody." 

(5)  Sect.  106.  "  Where  a  child  or  young  person  is  convicted  Substitution 
of  an  offence  punishable,  in  the  case  of  an  adult,  with  penal  °^  custody  in 
servitude  or  imprisonment,  or  would,  if  he  were  an  adult,  detention  for 
be  liable  to  be  imprisoned  in  default  of  payment  of  any  i^iprison- 
fine,  damages,  or  costs,  and  the  Court  considers  that  none 

of  the  other  methods  in  which  the  case  may  legally  be  dealt 
with  is  suitable,  the  Court  may,  in  lieu  of  sentencing  him 
to  imprisonment  or  committing  him  to  prison,  order  that 
he  be  committed  to  custody  in  a  place  of  detention  provided 
under  this  part  of  this  Act  and  named  in  the  order  for 
such  term  as  may  be  specified  in  the  order,  not  exceeding 
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the  term  for  which  he  might,  but  for  this  part  of  this  Act, 
be  sentenced  to  imprisonment  or  committed  to  prison,  nor 
in  any  case  exceeding  one  month."' 

Sect.  107.  "  Where  a  child  or  young  person  charged  with 

any  offence  is  tried  by  any  Court,  and  the  Court  is  satisfied 

young  persons  of    his  guilt,  the  Court    shall    take  into  consideration  the 

offences  ^^       manner  in  which,  under  the  provisions  of  this  or  any  other 

Act  enabling  the  Court  to  deal  with  the  case,  the  case  should 

be  dealt  with,  namely,  whether — 

(a)  by  dismissing  the  charge;    or 

(b)  by  discliarging  tlie  offender  on  his  entering  into  a 

recognizance ;     or 

(c)  by  so  discharging  the  offender  and  placing  him  under 

the  supervision  of  a  probation  officer;    or 

(d)  by  committing  the  offender  to  the  care  of  a  relative 

or  other  fit  person;    or 

(e)  by  sending  the  offender  to  an  industrial  school;    or 

(f)  by  sending  the  offender  to  a  reformatory  school;    or 

(g)  by  ordering  the  offender  to  be  whipped;    or 

(h)  by  ordering  the  offender  to  pay  a  fine,  damages,  or 

costs ;    or 
(i)  by  ordering  the  parent  or  guardian  of  the  offender 

to  pay  a  fine,  damages,  or  costs;    or 
(J)  t>y  ordering  the  parent  or  guardian  of  the  offender 

to  give  security  for  his  good  behaviour;    or 
(k)  by  committing  the  offender  to  custody  in  a  place  of 

detention  provided  under   this  part  of   this   Act; 

or 
(1)  where  the  offender  is  a  young  person,  by  sentencing 

him  to  imprisonment;    or 
(m)  by  dealing  with  the  case  in  any  other  manner  in 

which  it  may  be  legally  dealt  with: 


Provided  that  nothing  in  this  section  shall  be  construed 
as  authorizing  the  Court  to  deal  with  any  case  in  any  manner 
in  which  it  could  not  deal  with  the  case  apart  from  this 
section." 
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IV.  Detention  under  the  Borstal  System. 

Rule  332. — A  youthful  offender  convicted  on  Detention  in 
indictment  of  an  offence  for  which  he  is  liable  to  in^^tuttin 
be   sentenced   to    penal    servitude   or    to    be  im-  for  youthful 
prisoned,  and  who  appears  to  the  Court  to  be  not  betwee^n^ 
less  than  sixteen  years  nor  more  than  twenty-one  sixteen  and 
years  of  age,  and  who  in  the  opinion  of  the  Court  yl^rsofTge. 
will  be  benefited  by  such  a  sentence,  may,  in  lieu 
of  any  other  sentence,  be  ordered  to  be  detained 
under  penal  discipline  in  a  Borstal  Institution  for 
a  term  of  not  more  than  three  years  nor  less  than 
one  year. 

The  following  sections  of  the  Prevention  of  Crime  Act, 
1908  (8  Edw.  7,  c.  59),  will  sufficiently  explain  the  ^-ule. 

It  may,  however,  be  said  that  a  Borstal  Institution  is  a 
place  under  the  control  of  the  Prison  Commissioners  to 
which  are  sent  "  young  recidivists  guilty  in  the  most  part 
of  acts  of  larceny,  and  rough  undisciplined  lads  of  the  loung- 
ing and  hooligan  types  who  are  apparently  drifting  towards 
a  career  of  crime." 

Sect.  1,  sub-sect.  (1). — "Where  a  person  is  convicted  on 
indictment  of  an  offence  for  which  he  is  liable  to  be  sen- 
tenced to  penal  servitude  or  imprisonment,  and  it  appears 
to  the  Court — 

(a)  that  the   person  is   not  less   than   sixteen   nor  more 

than  twenty-one  years   of  age;     and 

(b)  that,  by  reason  of  his  criminal  habits  or  tendencies, 

or  association  with  persons  of  bad  character,  it  is 
expedient  that  he  should  be  subject  to  detention  for 
such  term  and  under  such  instruction  and  discipline 
as  appears  most  conducive  to  his  reformation  and 
the  repression  of  crime; 
it  shall  be  lawful  for  the  Court,  in  lieu  of  passing  a  sentence 
of  penal  servitude  or    imprisonment,   to    pass  a    sentence 
of  detention  under  penal  discipline  in  a   Borstal  Institu- 
tion for  a  term  of  not  less  than  one  year  nor  more  than 
three  years; 

Provided  that,  before  passing  such  a  sentence,  the  Court 
shall  consider  any  report  or  representations  which  may  be 
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made  to  it  by  or  on  behalf  of  the  Prison  Commissioners  as 
to  the  suitability  of  the  case  for  treatment  in  a  Borstal 
Institution,  and  shall  be  satisfied  that  the  character,  state 
of  health,  and  mental  condition  of  the  offender,  and  the 
other  circumstances  of  the  case,  are  such  that  the  offender 
is  likely  to  profit  by  such  instruction  and  discipline  as  afore- 
said." 

By  sub-sect.  2,  the  age  limit  may  be  extended  by  the 
Secretary  of  State  to  twenty-three,  and  by  sect.  3,  the  Sec- 
retary of  State  may  transfer  a  prisoner  from  prison  to  a 
Borstal  Institution. 


Punishment  after  Previous  Conviction. 

Felony  after  RuLE    883. If     any     perSOn    (1)    shall     be    con- 

conviction  for  victed    of    felony,    not    punishable    with    death, 
felony.  committed  after  a  previous  conviction  for  felony, 

A"t™i827^*^  such  person  shall  on  such  subsequent  conviction 
be  liable  v  a)  to  be  kept  in  penal  servitude  for  life 
or  for  not  less  than  three  years,  or  to  be  im- 
prisoned, with  or  without  hard  labour,  for  a  term 
not  exceeding  two  years  (b). 

(a)  7  &  8  Geo.  4,  c.  28,  s.  11,  as  amended  by  20  &  21  Vict, 
c.  3,  8.  2;    and 

(b)  54&55Vict.  c.  69,8.  1. 

Note. — (1)  A  young  person  under  the  age  of  sixteen  years 
may  not  be  sent  to  penal  servitude,  and  ©nly  to  imprisonmejit 
if  the  Court  certifies  {supra,  p.  288). 

Simple  Rule  384. — Whosoever  shall  commit  the  offence 

coird°tion*for  ^^  simplc  larccuy  after  a  previous  conviction  of 
felony.  fclouy,  whether  such  conviction  shall  have  taken 

iR^T^^  '^^*'  P^^^^  upon  an  indictment  or  under  the  provisions 
of  18  &  19  Vict.  c.  126  (1),  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  ten  years,  and 
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not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

This  is  24  &  25  Vict.  c.  96,  s.  7,  as  amended  by  54  &  55 
Vict.  c.  69,  s.  1,  and  56  &  57  Vict.  c.  54. 

Note.--(l)  18  &  19  Vict.  c.  126,  is  repealed  as  to  Eng- 
land and  Wales  by  42  &  43  Vict.  c.  49,  which  takes  its  place. 
(See  previous  note  (1).) 

Rule  335. — Whosoever  shall  commit  the  offence  Punishment 
of  simple  larceny,  or  any  offence  hereby  made  ifrcen^^lfter 
punishable  like  simple  larceny  (1),  after  having  conviction  of 
been  previously  convicted  of  any  indictable  mis-  misde^-^^*^^^^ 
demeanour  punishable  under  this  Act,  shall   be  meanour 
liable,  at  the  discretion  of  the  Court,  to  be  kept  Larceny  Act, 
in  penal  servitude  for  any  term  not  exceeding  ^^^i- 
seven  years  and  not  less  than  three  years^ — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years ^  with 
or  without  hard  labour^  and,  if  a  male  under  the 
age  of  sixteen  years,  with  or  without  whipping  (2). 

( 1 )  The  offence  of  obtaining  property  by  false  pretences  is 
not  "  an  offence  made  punishable  like  simple  larceny  "  within 
this  rule.     B.  v.  Horn,  15  Cox,  205. 

(2)  This  is  24  &  25  Vict.  c.  96,  s.  8,  as  amended  by  54  «&  55 
Vict.  c.  69,  s.  1,  and  56  &  57  Vict.  c.  51. 

Rule  336. — Whosoever  shall  commit  the  offence  Punishment 
of  simple  larceny,   or  any  offence  hereby  made  5fj.cen^^after 
punishable  like  simple  larceny  after  having  been  two  summary 
twdce  summarily  convicted  of  any  of  the  offences  ^^J^^^tions, 
punishable  upon  summary  conviction  under  14  & 
15  Vict.  c.  92,   s.  6  ;  24  &   25  Vict.   cc.   96,  97: 
42  &  43  Vict.  c.   49,  whether  each  of  the  convic- 
tions shall  be  in  respect  of  an  offence  of  the  same 
description,  or  not,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  dis- 
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cretion  of  the  Court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  seven  years,  and  not 
less  than  three  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  witli  or  without 
hard  labour,  and,  il^  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

This  is  24  &  25  Vict.  c.  96,  s.  9,  as  amended  by  42  &  43 
Vict.  c.  49 ;  54  &  55  Vict.  c.  69,  s.  1  ;  56  &  57  Vict.  c.  54. 
See  note  (1)  Kule  335,  and  see  Rule  321  (police  supervision). 


Discretion. 


Discretion  in  Awarding  Punishment. 

Rule  387. — In  awarding  punishment  in  cases 
where  the  Court  has  a  discretion  (1)  the  Court 
may  take  into  consideration — 

(a)  The  conduct  of  the  person  convicted  subse- 

quent to  the  time  of  his  conviction  (2). 

(b)  His  previous  conduct  and  character  (3). 

(c)  The  treatment  lie  is  to  receive  in  prison  (4). 

(1)  See  supra,  p.  285,  as  to  minimum  punishments. 

(2)  E.  V.  Withers,  3  T.  R.  428. 

(3)  See  remarks  of  Lord  Alverstone,  C.  J.,  in  It.  v. 
Weaver  (C.  C.  A.),  reported,  Times  Newspaper,  May  23, 
1908,  limiting  this  provision  to  cases  of  fraud. 

(4)  R.  V.  Kirkpatrick,  73  J.  P.  29.  E.g.,  the  Court  might 
properly  give  a  longer  t«rm  than  it  would  otherwise,  in  order 
that  the  convicted  person  should  undergo  the  Borstal 
treatment. 

Evidence  may  be  called  under  this  rule,  and  it  is  immate- 
rial whether  such  is  in  aggravation  or  mitigation  of  sentence, 
and  what  the  nature  of  the  case  is. 


Taking  into 
account  other 
unpunished 
offences. 


Rule  838. —  In  awarding  punishment  for  an 
offence,  the  Court  must  take  into  consideration 
any  other  unpunished  offences  which  the  person 
convicted  confesses  ( 1 ),  or  is  known  (2)  to  have 
committed. 
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R.Y.  Si/res,7SJ.F.  13. 

(2)  I.e.,  to  the  police.  R.  v.  Markham  (C.  C.  A.),  re- 
ported, Times  Newspaper,  4  May,  1909. 

Mr.  Justice  Bray,  in  giving  the  judgment  of  the  Court, 
said  that  in  this  case  the  appellant  appealed  against  a  sen- 
tence of  eighteen  months'  imprisonment  with  hard  labour 
passed  on  a  conviction  for  obtaining  monej^  by  false  pre- 
tences. The  ground  of  his  appeal  was  this — that  it  was 
known  at  the  time  he  was  convicted  and  sentenced 
at  Chichester,  in  1908,  for  failing  to  report  himself  to  the 
police,  and  sentenced  to  twelve  months'  hard  labour,  that 
he  had  committed  this  offence,  and  that  it  ought  then  to 
have  been  taken  into  consideration.  There  is  much  to  be 
said  for  that  contention,  as  was  pointed  out  in  the  case  of 
Rex  V.  Syres,  and  that  the  appellant  should  have  been  able 
to  start  again  at  the  termination  of  his  sentence  of  twelve 
months'  imprisonment  with  a  clean  sheet.  But  they  had 
to  see  that  if  this  offence  had  been  taken  into  consideration 
the  appellant  would  not  on  the  earlier  proceedings  have 
received  an  additional  punishment.  There  was  no  doubt 
that  if  this  case  had  been  brought  to  the  attention  of  the 
Court  at  Chichester  the  appellant  would  have  received  a 
longer  sentence.  They  thought  he  would  have  received  a 
sentence  of  eighteen  instead  of  one  of  twelve  months'  im- 
prisonment with  hard  labour.  They  therefore  reduced  this 
sentence  of  eighteen  months'  imprisonment  to  one  of  six 
months'  imprisonment  with  hard  labour,  to  date  from  the 
conviction. 

Rule  889. — The  sentence  of  a  Court  of  (a)  oyer  Sentence - 
and  terminer  or  gaol  delivery  runs  from  the  first  commcnce- 
day  of  the  session,  unless  otherwise  ordered  (1);  ment. 
(b)  quarter  sessions  runs  from  the  day  on  which 
it  was  pronounced,  unless  otherwise  ordered  (2). 
Any  sentence  on  a  person  already  imprisoned  for 
another  offence  may  he  ordered  to  run  from  the 
date  of  expiration  of  such  term  (8). 

(1)  R.  V.  WiUes,  4  Bro.  P.  C.  367;  R.  v.  King,  7  Q.  B. 
782. 
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Computation 
of  time  of 
sentence. 


Month. 


(2)  21  &  22  Yict.  c.  73,  s.  10. 

(3)  7  «&  8  Geo.  4,  c.  28,  s.  10. 

Rule  840. — The  duration  of  a  sentence  is  com- 
puted by  including  the  day  on  which  sentence 
was  passed  and  excluding  the  numerically  corre- 
sponding day  of  the  period  in  question.  Provided 
that,  if  there  are  not  enough  days  in  any  parti- 
cular month  to  satisfy  this  method,  the  sentence 
will  expire  on  the  last  day  of  that  month. 

MigottiY.  Colville,  48  L.  J.  C.  P.  695. 

"  A  prisoner  whose  term  of  imprisonment  expires  on  any 
Sunday,  Christmas  Day  or  Good  Friday,  shall  be  discharged 
on  the  day  next  preceding"  (61  &  62  Vict.  c.  41,  s.  14  (2) ). 

RuLK  341. — The  term  ''month,"  unless  the 
contrary  is  expressed  in  any  statute,  means 
calendar  month. 

52  &  53  Vict.  c.  63,  s.  3. 
61  &  62  Vict.  c.  41,  s.  14. 


Court  has 
power  to 
make  terms 
consecutive. 


Rule  842. — The  Court  has  power  to  order  that 
sentences  in  respect  of  separate  offences,  wliether 
charged  in  the  same  or  different  counts  of  one 
indictment  or  two  or  more  indictments,  and 
whether  felony  or  misdemeanour  (a)  shall  be  either 
concurrent  or  consecutive.  Provided  that  in  the 
case  of  the  conviction  of  a  convict  at  liberty  upon 
licence,  the  new  sentence  must  be  made  to  follow 
the  remainder  of  the  existing  sentence  which  the 
convict  will  be  sent  back  to  serve  (b). 

(a)  7  &  8  Geo.  4,  c.  28,  s.  10  (sup)  a),  applied  only  to  felony, 
but  in  certain  cases,  notably  B.  v.  Castro,  5  Q.  B.  D.  490  ;  6 
App.  Cas.  229,  it  was  held  that  the  rule,  applied  to  felony  by 
statute,  existed  independently  of  the  statute  at  common  law. 

See  also   li,  v.   Wilkes  {supra) ;     R.   v.    Williams,  1  Leach, 
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529;  R.  V.  Edmondes,  59  J.  P.  776;  R.  v.  Bayard,  (1892) 
2  Q.  B.  181. 

It  should  be  also  said  that  if  consecutive  sentences  are  given 
on  an  indictment  containing  two  or  more  counts,  and  one  or 
more  of  such  counts  is  subsequently  held  to  be  bad  in  law, 
the  consecutive  sentences  given  on  the  good  counts  will  still 
stand. 

E.g.,  A.  is  sentenced  to  consecutive  terms  on  four  counts. 
Subsequently  count  3  is  quashed.  A.  must  serve  the  sentences 
on  the  counts  1  and  2,  and  the  sentence  on  count  4  will  be 
consecutive  to  count  2  [Gregory  y.  R.,  15  Q..  B.  974\ 

(b)  R.  V.  King,  (1897)  1  Q.  B.  218. 

Rule  343. — The  sentence  of  preventive  detention  Preventive 
shall  take  effect  immediately  on  the  determination  ^^°  ^°^' 
of  the  sentence  of   penal  servitude,  whether  that  ment. 
sentence  is  determined  by  effluxion    of  time  or 
by  order  of  the  Secretary  of  State  at  such  earlier 
date  as  the  Secretary  of  State,  having  regard  to 
the  circumstances  of  the  case  and  in  particular  to 
the  time   at  which  the  convict,    if  sentenced  to 
penal  servitude  alone,  would  ordinarily  have  been 
licensed  to  be  at  large,  may  direct. 

This  is  sect.  13  (1)  of  the  Prevention  of  Crime  Act,  1908 
(8  Edw.  7,  c.  59). 


Punishment  of  Participants  in  an  Offence. 

Rule  344. — A  principal  in  the  second  degree  Principal  in 
is  punishable  as  a  principal  in  the  first  degree  (1),  andaccesSiy^ 
and    an    accessory    before    the    fact    is    similarly  before  the 
punishable  (2j. 


fact. 


(1)  The  Consolidation  Statutes  of  1861  (The  Larceny  Act : 
Malicious  Damage  Act :  Forgery  Act :  Coinage  Oifences  Act  : 
Offences  Against  the  Person  Act)  all  contain  a  provision 
that — 

''  (a)  In  the  case  of  every  felony  punishable  under  this  Act,  Principal  in 
every  principal   in   the   second  degree  (and  every  accessory  ^e^^ee^^ 
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Accessory 
before  the 
fact. 


before  the  fact),  shall  be  punishable  in  the  same  manner  as 
the  jirincipal  in  the  first  degree  is  by  this  Act  punishable."  See 
also  37  Geo.  3,  c.  123,  s.  3 ;  52  Geo.  3,  c.  104,  s.  4  (unlawful 
oaths)  and  7  Will.  4  &  1  Vict.  c.  88,  s.  4  (piracy)  for  similar 
provisions,  and  in  the  cases  of  all  ofPences  (except,  perhaps, 
one  under  12  Geo.  3,  c.  24  (The  Dockyards  Protection  Act, 
1772),  8.  1),  the  same  rule  applies. 

(b)  See  preceding  note,  and  24  &  25  Vict.  c.  94. 

Sect.  1.  "Whosoever  shall  become  an  accessory  before 
the  fact  to  any  felony,  whether  the  same  be  a  felony  at 
common  law  or  by  virtue  of  any  Act  passed  or  to  be  passed, 
may  be  indicted,  tried,  convicted,  and  punished  in  all  re- 
spects as  if  he  were  a  principal  felon." 


Accessory 
after  the  fact. 


Accessory  after  the  Fact. 

Sect.  4.  "  Every  accessory  after  the  fact  to  any  felony 
(except  where  it  is  otherwise  specially  enacted),  whether 
the  same  be  a  felony  at  common  law  or  by  virtue  of  any 
Act  passed  or  to  be  passed,  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  imprisoned  in  the  common  gaol  or  house 
of  correction  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  it  shall  be  lawful  for  the  Court, 
if  it  shall  think  fit,  to  require  the  offender  to  enter  into  his 
own  recognizances  and  to  find  sureties,  both  or  either,  for 
keeping  the  peace,  in  addition  to  such  punishment:  provided 
that  no  person  shall  be  imprisoned  under  this  clause  for 
not  finding  sureties  for  any  period  exceeding  one  year." 

This  is  24  &  25  Vict.  c.  94,  s.  4;  an  exception  is  contained 
in  24  &  25  Vict.  c.  100,  s.  67. 

"  Every  accessory  after  the  fact  to  any  felony  punishable 
under  this  Act  (except  murder)  shall  be  liable  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour;  and  every  accessory  after  the  fact 
to  murder  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour," 
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Rule  345. — Whosoever  shall  aid,  abet,  counsel  Aiders  and 
or  procure  the  commission  of  any  misdemeanour,  misde-^^^^ 
whether  the  same  be  a  misdemeanour  at  common  meanour. 
law  or  by  virtue  of   any  Act  passed  or  to   be 
passed,  shall  be  liable  to  be  tried,  indicted  and 
punished  as  a  principal  offender. 

This  is  24  &  25  Vict.  c.  94,  s.  8. 

Judgment. 

Rule  346. — Judgment  should  be  given  on  each  Judgment  to 
count  of  an  indictment  containing  two  or  more  eaXIount" 
counts. 

The  reason  for  this  rule  will  appear  from  the  eases  cited 
below : — 

In  C Connell  v.  ^.  (I  Cox,  413),  it  was  held  that  where  an 
indictment  contains  several  counts,  of  which  one  is  bad,  a 
general  j  udgment  for  the  Crown  is  bad. 

In  Campbell  v.  R.  (2  Cox,  463),  an  indictment  contained  two 
counts  for — 

(1)  Stealing  goods   in  a  dwelling-house  above  the  value 

of  5/. 

(2)  A  simple  larceny  of  those  goods. 

By  the  jury  process,  the  jury  were  summoned  to  inquire 
whether  the  prisoners  were  guilty  "of  the  felony  in  the  in- 
dictment aforesaid  above  specified,"  and  the  verdict  was  that 
they  were  guilty  of  the  felony  aforesaid,  and  they  were  sen- 
tenced to  transportation.  Upon  error  it  was  held  that  the 
judgment  was  bad,  it  being  uncertain  to  which  of  the  counts 
the  verdict  applied,  and  if  it  applied  to  the  latter  that  count 
would  not  support  the  judgment.  See  also  Holloway  v.  R., 
2  Dears.  28,  and  Gregory  v.  R.,  15  Q.  B.  957. 

Note. — See  as  to  dela}^  of  execution  of  a  sentence  of  corporal  Delay  in 
punishment  (7  Edw.  7,  c.  23),  s.  7  (2),  C.  A.  Act,  1907.  execution  of 

A  Court  of  trial  (it  is  submitted)  has  power  to  grant  bail  Bail  on 
to  a  convicted  person  to  whom  it  has  given  leave  to  appeal,  ^ppe^l- 
But  see  R.  v.    Thompson  (C.  C.  C),  and  the  remarks  of  Sir 

B.R.  T 
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Forrest  Fulton,  K.C.  (Eecorder),  thereon,  reported  Times 
Newspaper,  20th  October,  1909,  and  supra^  p.  105,  as  to  the 
inherent  jurisdiction  of  a  superior  criminal  Court  to  grant  bail. 


Disabilities 
of  person 
convicted  of 
treason  or 
felony. 


Consequences  of  Conviction. 

RuLK  347. — If  a  person  (not  being  under  the 
age  of  sixteen  years)  ^  1 )  is  convicted  of  treason  or 
felony,  and  is  sentenced  to  death  or  penal  servi- 
tude or  any  term  of  imprisonment  with  liard 
labour  or  exceeding  twelve  months,  he  shall — 

(a)  Cease  to  enjoy  any  public  pension,  or  hold 

any  public  office,  unless  he  shall  receive 
a  free  pardon  within  two  months  of  his 
conviction,  or  before  such  office  is  filled 

(b)  Become  incapable  of   holding  any  public 

office,  or  franchise,  or  of  ])eing  elected 
to,  or  sitting  or  voting  as  a  member  of 
either  House  of  Parliament  (2). 

(c)  Be  disqualified  from  serving  as  a  juror  (3). 
And,  in  the  case  of  any  person  other  than  a  child, 

(d)  Be   liable  to  pav  the  costs  of  his  convic- 

tion (4). 

(e)  In  felony^  be  liable  to  pay  compensation  to 

anyone  aggrieved  by  his  conduct  (5). 
Provided  that  if  any  person  so  convicted  receives 
a  free  pardon,  or  in  a  case  of  non-capital 
felonies,  serves  his  sentence  on  convic- 
tion, he  shall  be  in  the  same  position 
as  if  he  had  not  been  so  convicted  (6). 

(1)  8  Edw.  7,  c.  67,  s.  100. 

(2)  33  &  34  Vict.  c.  23,  s.  1,  on  which  the  rule  is  based. 

(3)  See  supra,  p.  206. 

(4)  See  infra,  p.  333. 
(6)  See  infra,  p.  348. 
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(6)  As  to  pardon,  see  supra,  p.  199  ;  and  as  to  effect  of  serving 
sentence,  9  Geo.  4.  c   32,  s.  3,  which  provides — 

*'  Where  any  offender  hath  been  or  shall  be  convicted  of 
any  felony  not  punishable  with  death,  and  hath  endured  or 
shall  endure  the  punishment  to  which  such  offender  hath  been 
or  shall  be  adjudged  for  the  same,  the  punishment  so  endured 
hath  and  shall  have  the  like  effects  and  consequences  as  a 
pardon  under  the  great  seal,  as  to  the  felony  whereof  the 
offender  was  so  convicted.  Provided  always  that  nothing 
herein  contained,  nor  the  enduring  of  such  punishment,  shall 
prevent  or  mitigate  any  punishment  to  which  the  offender 
might  otherwise  be  lawfully  sentenced  on  a  subsequent  con- 
viction for  any  other  felony." 

"A  convict" — that  is,  a  person  convicted  of  treason  or  felony 
and  sentenced  to  death  or  penal  servitude — is  incapable  of 
suing  for  or  alienating  property,  and  his  property  will  be 
vested  in  an  administrator  or  an  interim  curator.  See  33  & 
34  Yict.  c.  23,  ss.  7—30;  Carr  v.  Anderson,  (1903)  1  Ch.  90; 
In  re   GaskelJ  and    Walter's  Contract,  (1906)  2  Ch.  1. 
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CHAPTER  XIII. 


COSTS. 


Sderpiy-  ^^^^  348.— The  power  of  a  Court  of  tHal  to 
ment of  costs  Order  the  payment  of  the  costs  of  a  trial  on 
public  funds,  indictment  out  of  public  money  is  statutory,  the 
rule  at  common  law  being  that  the  Crown  neither 
paid  nor  received  costs,  and  that  an  accused 
person  must  bear  the  cost  of  conducting  his 
defence. 

The  first  statutes  which  sanctioned  payment  out  of  the 
county  rates  of  the  costs  of  the  prosecution  (in  a  case  of 
felony  where  there  had  been  a  conviction)  were  25  Geo.  2, 
c.  36,  27  Geo.  2,  c.  3,  and  18  Geo.  3,  c.  19,  and  were  followed 
by  a  number  of  statutes — including?  Geo.  4,  c.  64 — providing 
for  costs  in  criminal  cases. 

It  is  unnecessary  to  set  them  out,  as  almost  all  have  been 
repealed  by  the  Costs  in  Criminal  Cases  Act,  1908  (8  Edw.  7, 
c.  15) ;  those  that  have  been  unaffected  by  this  statute  are 
dealt  with  specificall}'  in  special  rules. 


What  Courts 
may  order 
costs  of 
prosecution 
or  defence, 
&e. 


Rule  349.— The  following  Courts,  namely, — 

(a)  a  Court  of  assize  (1)  or  a  Court  of  quarter 

sessions  before  which  any  indictable 
offence  (2),  other  than  non -repair  or 
obstruction  of  a  highway  (3),  is  pro- 
secuted (4)  or  tried,  and 

(b)  a    Court   of    summary    jurisdiction    by 

which  an  indictable  offence  is  dealt 
with  summarily  under  the  Summary 
Jurisdiction  Acts,  and 
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(c)  any  justice  or   justices  before   whom  a 
charge   not   deah   with   summarily  is 
made  against  any  person  for  an  in- 
dictable offence  (in  this  Act  referred 
to  as  the  examining  justices), 
njay  (5)  on  any  such  proceedings  by  order  direct 
the  payment  of  the  costs  of  the  prosecution  or 
defence  or  both  in  accordance  with  the  provisions 
of  this   Act  out  of  the   funds  of  the  county  or 
county  borougli   out  of  which  they  are  payable 
under  this  Act  (in  this  Act  referred  to  as  local 
funds). 

This  rule  is  based  on  8  Edw.  7,  c.  15,  the  Costs  in  Criminal 
Cases  Act,  1908,  ss.  1  (1),  9  (3). 

(1)  Court  of  Assize. — "The  expression  'court  of  assize' 
shall,  as  respects  England,  Wales,  and  Ireland,  mean  a  court 
of  assize,  a  court  of  oyer  and  terminer,  and  a  court  of  gaol 
delivery,  or  any  of  them,  and  shall,  as  respects  England  and 
Walen,  include  the  Central  Criminal  Court"  (52  &  53  Vict, 
c.  63,  8.  13  (4)  ). 

(2)  Indictable  Offence  (see  supra,  p.  5):  sect.  9  (1)  of 
8  Edw.  7,  c.  15. — "In  this  Act  the  expression  'indictable 
offence  '  includes  any  offence  punishable  on  summary  con- 
viction when  that  offence  is,  under  the  Summary  Jurisdiction 
Acts,  deemed  to  be  as  respects  the  person  charged  an  indict- 
able offence.     .     .     ." 

Id.,  sect.  9,  sub-s.  (4). — "  This  Act  shall  apply  in  a  case  of  a 
person  committed  as  an  incorrigible  rogue  under  the  Vagrancy 
Act,  1824,  as  if  that  person  were  committed  for  trial  for  an 
indictable  offence,  and  in  the  case  of  any  appeal  under  that  Act 
as  if  the  hearing  of  the  appeal  by  the  court  of  quarter  sessions 
were  the  trial  of  an  indictable  offence." 

(3)  8  Edw.  7,  c.  15,  s.  9,  sub-s.  3.— "This  Act  shall  not  apply  in 
the  case  of  an  offence  in  relation  to  the  non-repair  or  obstruc- 
tion of  any  highway,  public  bridge,  or  navigable  river,  and 
costs  in  any  such  case  may  be  allowed  as  in  civil  proceedings 
as  if  the  prosecutor  or  defendant  were  plaintiff  or  defendant 
in  any  such  proceedings." 

Note. — The  Costs   in    Criminal   Cases    Act,    1908,    appKes 
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to  proceedings  in  the  King's  Bench  Division,  and  also  applies 
to  trial  on  coroner's  inquisition,  which  amounts  to  an  indict- 
ment.    {Ji.  V.  Inyham,  5  B.  &  8,  257.) 

(^4)  Prosecuted. — This  provides  tor  the  case  (1)  where 
a  person  is  committed  for  trial,  and  witnesses  are  bound 
over  to  attend,  and  is  not  ultimately  tried,  because  either 
no  indictment  is  preferred,  or  it  is  ignored  by  the  grand 
jury;  or  (Jl)  where  a  person  is  bound  over  under  the  Vexa- 
tious Indictments  Act  to  prosecute  and  does  not  do  so,  or 
has  done  so,  and  the  bill  is  ignored. 

8  Edw.  7,  c.  15,  s.  7;  '"  Where  a  person  has  been  com- 
mitted for  trial  for  an  indictable  olfence,  and  is  not  ulti- 
mately tried,  the  Court  to  which  he  is  committed  shall  have 
power  to  direct  or  order  payment  of  costs  under  this  Act 
in  the  same  manner  as  if  the  defendant  had  been  tried  and 
acquittedL," 

Sect.  9  (2):  'Any  reference  to  a  person  committed  for 
trial  shall  include  a  reference  to  a  person  whom  a  pro- 
secutor is  bound  over  to  prosecute  under  the  Vexatious  In- 
dictments Act,  1859,  and  any  reference  to  the  Court  to  which 
a  person  is  committed  shall  in  such  a  case  be  construed  as 
a  reference  to  the  Court  at  which  the  prosecutor  is  so  bound 
over  to  prosecute." 

(5)  Perjury,  <&c. — In  one  case  not  provided  for  by  the 
Act,  viz.,  perjury,  there  is  only  a  limited  discretion  in  the 
Court  to  refuse  to  allow  costs  of  the  prosecution,  where 
such  prosecution  has  been  ordered  by  a  Court  of  justice 
which  has  bound  over  a  person  to  prosecute,  and  has  given 
to  the  person  bound  a  certificate  of  such  direction. 

On  production  of  that  certificate,  "  the  costs  of  such  pro- 
secution shall  and  are  hereby  required  to  be  allowed  by 
the  Court  before  whom  any  person  shall  be  prosecuted  or 
tried  in  pursuance  of  such  direction  as  aforesaid.  Unless 
such  last  mentioned  Court  shall  specially  otherwise  direct  " 
(14  il^  15  Vict.  c.  100,8.  19). 

Costs  allow-         Rule  'J5U. — Costs  that  may  be  ordered  to  be 
focai^funds.     paid  out  of  local  funds  ( 1 )  (a)  to  a  prosecutor  (2 j  are 
subject  to  taxation. 
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(a)  Expenses  incurred  in  preferring  the  indict- 

ment. 

(b)  Such  sums  of  money  as  appear  to  the  Court 

to  be  reasonably  sufficient  to  compensate 
him  for  carrying  on  the  prosecution 
before  the  justices  and  after  committal  (3). 

(c)  Compensation  to  witnesses  other  than  those 

as  to  character  (4). 
(b)  To  the  defence,  are — 

(d)  Compensation  to  witnesses  properly  attend- 

ing the  Court,  or  called  at  the  instance 
of  the  Court,  other  than  those  as  to 
character  (4),  and 

(e)  If  the    defence    is  undertaken   under    the 

Poor  Prisoners'  Defence  Act,  1903  (3 
Edw.  7,  c.  38)  (5),  in  addition  to  such 
compensation  to  witnesses,  fees  of  counsel 
and  solicitor,  cost  of  a  copy  of  the  depo- 
sitions, and  any  other  expenses  properly 
incurred  in  carrying  on  the  defence. 
And  if  the  trial  has  been  in  the  Central  Criminal 
Court  on  an  indictment  removed  therein 
— the  expenses  of  such  removal  may  be 
ordered  to  be  paid  by  the  Treasury  (6). 

(1)  8  Edw.  7,  c.  15,  s.  4;   see  App.  E. 

(2)  Id.,  s.  9  (1):  "  111  this  Act  .  .  .  the  expression  '  pro- 
secutor '  includes  any  person  who  appears  to  the  Court  to 
be  a  person  at  whose  instance  the  prosecution  has  been 
instituted  or  under  whose  conduct  the  prosecution  is  at  any 
time  carried  on." 

The  question  is  sometimes   raised  where  there  are  two  Private 
prosecutors,  the  police  and  the  party  interested,  which  party  Prosecutor, 
is  to  be  considered  the  prosecutor  for  the  purpose  of  re- 
ceiving costs. 

The  leading  case  on  the  point  is  R.  v.  Bushell  (16  Cox, 
367).  That  was  a  case  where  the  accused  was  indicted  for 
an  aggravated  assault  on  his  wife.  The  complainant  was 
present  at  the  magisterial  inquiry,  but  she  did  not  apply 
to  be  bound  over  to  prosecute.    Subsequently  she  instructed 
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Public 
prosecution. 


Gusts 
allowable. 


a  solicitor  to  retain  counsel  to  conduct  the  case  at  the 
assizes.  Before  this  the  magistrates  had  bound  over  a  con- 
stable to  prosecute,  and  he  had  employed  a  solicitor  (the 
magistrates'  clerk),  who  had  instructed  counsel. 

At  the  assizes  the  Court  apparently  gave  the  conduct  of 
the  prosecution  to  the  wife;  at  least,  they  allowed  her  the 
costs  of  the  prosecution. 

Lord  Coleridge,  C.  J.,  distinguished  the  case  from  that 
of  R.  V.  Yates  (7  Cox,  361),  where  the  conduct  of  a  man- 
slaughter prosecution  was  given  to  the  police,  and  said, 
"  Where  there  is  a  private  prosecutor,  and  that  prosecutor 
conducts  the  case  before  the  magistrates,  I  do  not  think 
the  magistrates'  clerk  ought  to  step  in  and  take  the  case 
out  of  the  private  prosecutor's  hands." 

The  iJirector  of  Public  Prosecutions  is  in  the  same  position 
as  a  private  prosecutor,  as  to  the  receipt  of  costs  (H  Edw.  7, 
c.  3,  8.  3). 

(3)  8  Edw.  7,  c.  15,  s.  1  (2).—'*  The  costs  which  may 
be  so  directed  to  be  paid  are  such  sums  as,  subject  to  the 
regulations  of  the  Secretary  of  State  under  this  Act,  appear 
to  the  Court  reasonably  sufficient  to  compensate  the  prosecu- 
tor for  the  expenses  properly  incurred  by  him  in  carrying  on 
the  prosecution,  and  to  compensate  any  person  properly 
attending  to  give  evidence  for  the  prosecution  or  defence,  or 
called  to  give  evidence  at  the  instance  of  the  Court,  for  the 
expense,  trouble,  or  loss  of  time  properly  incurred  in  or 
incidental  to  the  attendance  and  giving  of  evidence,  and  the 
amount  of  any  costs  so  directed  to  be  paid  shall  be  ascertained 
as  soon  as  practicable  by  the  proper  officer  of  the  Court." 

This  apparently  will  not  include  the  expenses  of  a  witness 
attending  at  a  coroner's  inquest.  The  following  note  in  the 
first  edition  of  this  work  still  holds  good  : — 

"  The  Court  cannot  allow  the  expenses  of  witnesses  incuiTed 
by  attendance  at  a  coroner's  inquest,  previously  to  the  magis- 
terial inquiry,  and  cannot  order  payment  of  a  surgeon's  fee 
for  making  a  post  mortem  examination  by  order  of  the 
coroner." 

R.  V.  lai/lor,  5  C.  &  P.  301  ;  E.  v.  Rees,  5  C.  &  P.  302. 

It  is  doubtful  whether  the  expenses  and  fee  above  refeiTed 
to  could  be  allowed,  if  they  were  incurred  after  the  opening 
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of  the  magisterial  inquiry,  and  in  consequence  of  facts  therein 
coming  to  light. 

Both  the  cases  cited  are  silent  on  this  point.  However, 
probably  the  expenses  in  such  a  case  would  be  considered 
to  be  part  of  the  expenses  of  the  prosecution. 

See  also  R.  v.  Barrett^  6  Cox,  78  ;  R.  v.  Waters,  8  Cox,  350, 
as  to  expenses  of  obtaining  extradition,  and  of  bringing  a 
prisoner  from  gaol  to  the  Court  not  being  allowable. 

(4)  8  Edw.  7,  c.  15,  s.  1  (4).— "No  expenses  to  witnesses, 
whether  for  the  prosecution  or  defence,  shall  be  allowed  at  a 
Court  of  assize  or  quarter  sessions  before  which  any  indictable 
offence  is  prosecuted  or  tried,  if  such  witnesses  are  witnesses 
to  character  onl} ,  unless  the  Court  shall  otherwise  order." 

Before  the  Costs  in  Criminal  Cases  Act,  1908,  costs 
payable  out  of  local  funds  of  the  defence  could  only  include 
the  expenses  of  witness^es  for  the  defence  who  had  been  bound 
over  to  attend  ;  unless  the  defence  had  been  undertaken  under 
the  Poor  Prisoners'  Defence  Act,  1903,  when  fees  of  counsel 
and  solicitor,  &c.  must  have  been  ordered. 

(5)  ''  Where  it  has  been  certified  that  a  prisoner  ought  to 
have  legal  aid  under  the  Poor  Prisoners'  Defence  Act,  1903, 
the  costs  which  may  be  directed  to  be  paid  under  this  section 
shall,  subject  to  the  regulations  of  the  Secretary  of  State 
under  this  Act,  include  the  fees  of  solicitor  and  counsel,  the 
costs  of  a  copy  of  the  depositions,  and  any  other  expenses 
properly  incurred  in  carrying  on  the  defence  "  (8  Edw.  7, 
c.  15,  s.  1  (3)). 

It  should  be  noted  that,  whereas  under  the  Poor  Prisoners' 
Defence  Act,  1903,  it  was  obligatory  on  the  Court  to  allow 
costs  ("shall  be  allowed  and  paid"),  the  Costs  in  Criminal 
Cases  Act,  1908,  gives  the  Court  a  discretion  as  to  ordering 
payment. 

(6)  "In  case  any  person  who  shall  be  tried  at  the  said  Central  Power  to 
Criminal  Court  under  the    provisions  of  this   Act,  upon    an  C'o^''t  ^^ 

OrO.GrGX'DGllSGS 

application   on  behalf  of  her  Majesty  or  of  any  prosecutor,  of  any  person 
shall  be  there  acquitted,  it  shall  be  lawful  for  the  justices  and  acquitted  to 
judges  of  the  said  Central  Criminal  Court  before  whom  any 
such  acquittal  shall  have  taken  place,  or  for  any  two  or  more 
of  them,  to  order  reimburpement  to  the  person  so  acquitted  of 
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such  sum.  as  shall  appear  to  them  to  have  been  properly 
expended  for  such  removal  of  the  trial  of  such  person,  and 
the  Commissioners  of  her  Majesty's  Treasury  shall  upon  receipt 
of  such  order  pay  such  sum  or  sums  out  of  any  moneys  pro- 
vided b}'  Parliament  for  law  charges  in  England." 
This  is  19  «&  20  Vict.  c.  16,  s.  26. 


Time  for 
makiug 
order,  <^'c. 


Allowance 

under 

19  &  20  Vict. 

c.  16 

before  trial. 


Rule  3o1  . — ^In  general  ( 1 ),  costs  are  not  allowed 
until  trial,  except  where  a  person  is  committed  for 
trial,  or  a  prosecutor  is  bound  over  under  the 
Vexatious  Indictments  Act,  1859,  and,  in  either 
case,  no  indictment  is  preferred,  or  if  preferred  is 
ignored  by  the  grand  jury  (2). 

(I)  The  expenses  of  a  prosecution  are  not,  in  the  absence 
of  special  circumstances,  allowed  until  the  trial  has  actually 
taken  place. 

In  H.  V.  Hunter  (3  G.  &  P.  591),  Park,  J.,  laid  down  that, 
"  When  a  trial  for  felony  is  postponed,  the  practice  is  not  to 
allow  the  prosecutor  his  expenses  till  the  subsequent  assizes 
at  which  the  trial  comes  on." 

But  in  R.  V.  Wilson  (12  Cox,  622),  where,  on  the  postpone- 
ment of  a  trial  for  the  recovery  of  a  witness,  who  was  ill,  the 
prosecutor  mad(3  an  affidavit,  and  stated  that  he  had  already 
paid  12/  towards  the  costs  of  the  prosecution,  and  was  poor 
and  quite  unable  to  defray  any  further  expenses.  Lush,  J., 
allowed  the  costs  of  the  prosecution  incurred  up  to  the  date  of 
the  postponement.  There  are  also  other  instances  in  the 
books  where  the  rule  laid  down  by  Park,  J.,  has  in  special 
circumstances  been  departed  from. 

And  by  sect.  25  of  19  &  20  Vict.  c.  16,  it  is  enacted  — 
"  Whenever  any  application  shall  be  made  on  behalf  of  her 
Majesty  or  of  any  jjrosecutor  to  the  said  Court  of  Queen's 
Bench,  or  to  any  judge  thereof,  for  an  order  that  any  person 
charged  with  any  offeuce  shall  be  tried  at  the  said  Central 
Criminal  Court  under  the  provisions  of  this  Act,  it  shall  be 
lawful  for  the  said  Court  of  Queen's  Bench  in  term  time,  or 
fur  the  said  judge  in  vacation,  to  issue  a  certificate,  upon  the 
production  of  which  the  Commissioners  of  her  Majesty's 
Treasury  may  order  to  be  paid  out  of  any  moneys  provided  by 
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Parliament  for  law  charges  in  England  to  the  person  so 
charged  a  sum  not  exceeding  twenty  pounds,  to  enable  such 
person  to  defray  the  charges  and  expenses  of  the  attendance 
of  his  witnesses  ;  provided  that  the  sum  so  advanced  shall  be 
allowed  for  in  the  sum  which  in  the  event  of  the  acquittal 
of  such  person  may  become  payable  under  the  order  herein- 
after mentioned." 

(2)  8  Edw.  7,  c.  15,  ss.  7,  9  (2),  supra,  p.  326. 

Rule  852. — When  costs  have  been  allowed,  the  Ascertaiu- 
amount  of  such  costs  to  be  paid  out  of  the  local  costs.' 
funds  having  been  ascertained  by  the  taxing 
master  in  accordance  with  the  regulations,  an 
order  shall  be  given  by  such  taxing  master  to  the 
person  concerned  upon  the  treasurer  of  the  county 
or  borough,  and  such  order  shall  be  paid  on  sight. 

This  rule  is  founded  upon  the  practice  of  criminal  Courts 
and  sect.  2  of  8  Edw.  7,  c.  15. 

"  As  soon  as  the  amount  due  to  any  person  in  respect   Payment  of 
of  costs  directed  by  a  Court  of  assize  or  a  Court  of  quarter   tobepaM*^"^ 
sessions  to  be  paid  out  of  local  funds  has  been  ascertained,   by  Court, 
the  proper  officer  shall  make  out  and  deliver  to  that  person, 
or  to  any  person  who  appears  to  the  proper  officer  to  be 
acting  on  behalf  of  that  person,  an  order  upon  the  treasurer 
of  the  county  or  borough  out  of  the  funds  of  which  the 
costs  are  payable  under  this  Act  for  the  payment  of  that 
amount." 

Sect.  6,  sub-sect.  4,  ibid.:  — 

''  An  order  under  this  section  for  the  payment  of  costs  When  order 

by  the  person  convicted  or  by  the  prosecutor  may  be  made  ™^^^  against 
•  ,  T   ■  ,         ,.  .  „  „   party  tor 

in  addition  to  an  order  directing  payment  of  costs  out  of  costs  such 

local  funds,  and,  where  an  order  is  made  directing  payment  costs  pn- 

out  of  local  funds,  the  costs  shall  primarily  be  payable  out  payable  out 

of  local  funds  in  accordance  with  this  Act,  but  notice  of  °*  ^^^^^  funds. 

any  order  under  this  section  for  the  payment  of  costs  by 

the  person  convicted  or  by  the  prosecutor  shall  be  sent  to 

the  council  of  the  county  or  borough  out  of  the  funds  of 

which  they  are  so  payable." 

For  sects.  3,  4,  5,  10  of  the  Act,  see  Appendix  E. 
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Power  in 
K.  B.  D. 

to  order 
payment 
of  costs  out 
of  public 
funds. 


Costs  of  Proceedings  in  the  King's  Bench 
Division. 

KuLE  Soi^, — The  King's  Bench  Division  of  the 
High  Court  of  Justice  has  power  to  order  that 
the  costs  of  a  prosecution  or  defence  shall  be  paid 
out  of  the  public  funds. 

This  rule  applies  {ij  where  proceedings  are  commenced 
in  the  King's  Bench  Division  (a);  (2)  when  an  indictment 
is  removed  by  certiorari  or  order  into  the  Division  (b). 

(a)  The  power  to  order  costs  in  criminal  cases  originated 
in  25  Geo.  2,  c.  36,  wliich  in  sect.  11  enacted  "  that  it  shall 
and  may  be  in  the  power  of  the  Court  before  whom  any 
person  has  been  tried  and  convicted  of  .  .  .  any  felony  .  .  . 
to  pay  unto  such  prosecutor  such  sum  of  money  "  for  ex- 
penses incurred  in  'carrying  on  such  prosecution";  and 
the  power  so  given  was  extended  by  27  Geo.  2,  c.  3;  18 
Geo.  3,  c.  119,  so  that  there  was  in  any  Court,  including 
the  King's  Bench  Division,  power  to  order  payment  of  such 
costs  out  of  public  funds.  All  these  Acts  were  repealed 
by  7  Geo.  4,  c.  64,  which  continued  such  power.  In  1908, 
that  statute  was  itself  repealed  by  8  Edw.  7,  c.  15,  which 
did  not  revive  the  former  Acts,  and  they  consequently  were 
not  revived  (see  52  &  53  Vict.  c.  63,  s.  11  (1)  ),  but  the 
King's  Bench  Division  being  a  Court  of  assize  (supra,  pp.  70 
— 72),  has  the  powers  of  such  (see  Rule  349,  supra).  There- 
fore, as  the  law  stands,  the  King's  Bench  Division  has  power 
to  order  payment  of  costs  in  cases  of  non-repair  of  high- 
ways (sect.  9  (3)  )  and  all  criminal  cases  (as  described  supra, 
Rules  349 — 352),  and  under  the  next  rule. 

(b)  See  for  former  practice,  R.  v.  Johnson,  1  Mood.  174; 
E.  V.  Treasurer  of  Exeter,  5  M.  &  Ry.  167;  Sh.  &  M.  Pr. 
C.  O.  2nd  ed.  134—137.    {Supra,  p.  324.) 

It  is  submitted  that  the  provisions  of  the  8  Edw.  7,  c.  15, 
are  wide  enough  to  cover  costs  in  such  a  case. 

Note. — The  power  of  the  K.  B.  D.  to  allow  costs  of  a 
prosecutor  or  defendant  who  has  entered  into  recognizances 
under  C.  O,  Rules  14,  15,  is  not  affected  by  the  Costs  in 
Criminal  Cases  Act,  1908. 


COSTS.  333 

Payment  of  Costs  by  Person  Convicted. 

Rule  854. — The  Court  by  or  before  which  any  Costs. 
person  is  convicted  of  an  indictable  offence  may,  Person  con- 
if  it  thinks  fit,  in  addition  to  any  other  lawful 
punishment,  order  the  person  convicted  (not  being 
a  "  child  "),  or,  in  the  case  of  a  person  under  the 
age  of  sixteen  years,  his  or  her  parent  or 
guardian  (1),  to  pay  the  whole  or  any  part  of  the 
costs  incurred  in  or  about  the  prosecution,  and 
conviction,  including  any  proceedings  before  the 
examining  justices,  as  taxed  by  the  proper  officer. 

This  is  sect.  6  (1)  of  the  Costs  in  Criminal  Cases  Act,  1908 
(8  Edw.  7,  c.  15).  It  generalises  a  rule  which,  before,  only 
applied  to  certain  offenders ;  and  itself  applies  to  the  King's 
Bench  Division  and  other  Courts  as  stated  in  the  section. 

(1)  8  Edw.  7,c.  67,  s.  99  (1). 

Payment  of  Costs  by  Prosecutor. 

Rule  f'355. — Where  a  person  is  acquitted  on  Costs. 
any  indictment  or  information  by  a  private  pro-  Prosecutor, 
secutor  for  the  publication  of  a  defamatory  libel, 
or  for  any  offence  against  the  Corrupt  Practices 
Prevention  Act,  1854,  or  for  the  offence  of  any 
corrupt  practice  within  the  meaning  of  the  Corrupt 
and  Illegal  Practices  Prevention  Act,  1888,  or  on 
an  indictment  for  an  offence  under  the  Merchan- 
dise Marks  Acts,  1887  to  1894,  or  on  an  in- 
dictment presented  to  a  grand  jury  under  the 
Vexatious  Indictments  Act,  1851),  in  a  case  where 
the  person  acquitted  has  not  been  committed  to 
or  detained  in  custody  or  bound  by  recognizance 
to  answer  the  indictment,  the  Court  before  which 
the  person  acquitted  is  tried  may  order  the  prose- 
cutor to  pay  the  whole  or  any  part  of  the  costs 
incurred  in  or  about  the  defence,  including  any 
proceedings  before  the  examining  justices,  as 
taxed  by  the  proper  officer  of  the  Court. 
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This  is  sect  6  (2)  of  the  Costs  in  Criminal  Cases  Act,  1908 
(8  Edw.  7,  c.  15).  By  sub-sect.  (5),  "Any  order  under  this 
section  may  be  enforced,  as  to  any  costs  primarily  paid  out  of 
local  funds,  by  the  council  of  the  county  or  borough  out  of 
the  funds  of  which  they  have  been  so  paid,  and,  as  to  any 
other  costs,  by  the  person  to  whom  the  costs  are  ordered  to  be 
paid  in  the  same  manner  as  an  order  for  the  payment  of  costs 
made  by  the  High  Court  in  civil  proceedings,  or  as  a  civil 
debt  in  manner  provided  by  the  Summary  Jurisdiction  Acts, 
and  in  the  case  of  costs  which  a  person  convicted  is  ordered 
to  pay,  out  of  any  money  taken  on  his  apprehension  from  the 
person  convicted,  so  far  as  the  Court  so  directs." 

Note. —  The  King's  Bench  Division,  in  addition  to  its  power 
under  these  rules,  has  other  powers  to  order  costs  given  to  it  by 
C.  0.  R.  38,  39  (App.  I). 

It  seems  that  the  Director  of  Public  Prosecutions  can 
never  be  ordered  to  pay  costs  other  than  those  for  whicli  a 
private  prosecutor  has  given  security  under  the  Vexatious 
Indictment  Acts  (see  Stubbs  v.  Director  of  Public  Prose- 
cutions, 24  Q.  B.  D.  577;   and  see  the  sect.  6  (2),  supra). 

Saving.  Rule  Hb6. — Nothing  in  this  Act  (1)  shall  affect 

the  operation  of  any  enactment  for  the  time  being 
in  force  which  provides  for  the  payment  of  the 
costs  of  the  prosecution  or  defence  of  an  indictable 
offence  out  of  any  assets,  money,  or  fund  other 
than  local  funds,  or  by  any  person  other  than  the 
prosecutor  or  defendant. 

This  is  8  Edw.  7,  c.  15,  a.  8. 

The  cases  subject  to  this  saving  clause  are — 

(a)  8  Edw.  7,  c.  69,  s.  217  (company  prosecution). 

(1)  "If  it  appears  to  the  Court  in  the  course  of  a  winding 
up  by  or  subject  to  the  supervision  of  the  Court  that  any 
past  or  present  director,  manager,  officer,  or  member  of  the 
company  has  been  guilty  of  any  offence  in  relation  to  the 
company  for  which  he  is  criminally  responsible,  the  Court 
may  on  the  application  of  any  person  interested  in  the 
winding  up,  or  of  its  own  motion,  direct  the  liquidator  to 
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prosecute   for   the   offence,    and    may   order    the   costs   and 
expenses  to  be  paid  out  of  the  assets  of  the  company." 

(2)  ''If  it  appears  to  the  liquidator  in  the  course  of  a 
voluntary  winding  up  that  any  past  or  present  director, 
manager,  officer,  or  member  of  the  company  has  been  guilty 
of  any  offence  in  relation  to  the  company  for  which  he  is 
criminally  responsible,  the  liquidator,  with  the  previous  sanc- 
tion of  the  Court,  may  prosecute  the  offender,  and  all  expenses 
properly  incurred  by  him  in  the  prosecution  shall  be  payable 
out  of  the  assets  of  the  company  in  priority  to  all  other 
liabilities." 

(1)  8  Edw.  7,  c.  67  (Part  2),  s.  34. 

"  A     board    of    guardians    may  institute    any    proceed-  Institution 
ings  under  this  part  of  this  Act  for  any  offence  in  relation  hiJ^^by  board 
to  a  child  or  young  person,  and  may,  out  of  their  common  of  guardians. 
fund,  pay  the  reasonable  costs  and  expenses  of  any  pro- 
ceeding so  instituted  by  them." 

Part  2  of  the  Act  deals  with  cruelty:  allowing  children, 
&c.  to  be  in  brothels,  causing,  &c.  seduction  or  prostitu- 
tion of  a  girl  under  sixteen. 

Also,  guardians  of  a  poor  law  union  may,  out  of  their  Ouardiana. 
common  fund,  pay  the  costs  of  a  prosecution  under  the 
Poor  Law  Act,  1844  (7  &  8  Vict.  c.  100,  s.  59);  the  Union 
Chargeability  Act,  1865  (28  &  29  Vict.  c.  79,  s.  9);  the 
Offences  Against  the  Person  Act,  1861  (24  &  25  Vict.  e.  100, 
s.  73). 

Rule  357. — If  a  county  or  borough  or  other  Disregard  of 
treasurer  upon  whom  an  order  is  made  for  the  f^^a^u^rer 
payment  of  costs  does  not  pay  such  sum  upon 
sight  of  such  order  he  is  guilty  of  an  indictable 
offence. 

n.  V.  Jeyes,  3  A.  &  E.  416;  B.  v.  Bristow,  6  T.  R.  168; 
JR.  V.  Johnson,  4  M.  &  S.  515. 

As  to  proceedings  against  such  treasurer  not  being  by 
mandamus,  see  the  above  cited  cases,  and  R.  v.  Treasurer 
of  Oswestry,  12  Q.  B.  239  (which  is  the  sole  authority 
for  such  proceedings  by  mandamus). 
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No  power  in 
Court  of 
Appeal  to 
allow  costs 
of  appeal. 


Costs  of 
appeal. 


Costs  of  Appeal. 

Rule  858. — The  Court  of  Criminal  Appeal  has 
no  power  to  allow  costs  on  either  side  ( 1 ),  or  any 
expenses  other  than  those  sanctioned  by  sect.  13,2) 
of  the  Criminal  Appeal  Act,  1907  (2),  and  this 
rule  applies  whether  such  Court  sits  to  hear 
appeals  under  its  constituting  Act  or  under  the 
Crown  Cases  Act,  1848  (3). 

(1)7  Edw.  7,  c.  23,  s.  13  (1).—"  On  the  hearing  and  deter- 
mination of  an  appeal  or  any  proceedings  preliminary  or 
incidental  thereto  under  this  Act,  no  costs  shall  be  allowed  on 
either  side." 

(2)  Id.  (2). — "  The  expenses  of  any  solicitor  or  counsel 
assigned  to  an  appellant  under  this  Act,  and  the  expenses  of 
any  witnesses  attending  on  the  order  of  the  Court,  or  examined 
in  any  proceedings  incidental  to  the  appeal,  and  of  the  appear- 
ance of  an  appellant  on  the  hearing  of  his  appeal,  or  on  any 
proceedings  preliminary  or  incidental  to  the  appeal,  and  all 
expenses  of  and  incidental  to  any  examination  of  witnesses 
conducted  by  any  person  appointed  by  the  Court  for  the  pur- 
pose, or  any  reference  of  a  reference  to  a  special  commissioner 
appointed  by  the  Court,  or  of  any  person  appointed  as  assessor 
to  the  Court,  shall  be  defrayed,  up  to  an  amount  allowed  by 
the  Court,  but  subject  to  any  regulations  as  to  rates  and  scales 
of  payment  made  by  the  Secretary  of  State,  in  the  same 
manner  as  the  expenses  of  a  prosecution  in  cases  of  felony." 

(3)  8  Edw.  7,  c.  15,  s.  9.—"  (5)  For  the  purpose  of  sect.  13  of 
the  Criminal  Appeal  Act,  1907  (which  relates  to  the  costs  of 
appeal),  the  hearing  of  a  case  stated  under  the  Crown  Cases 
Act,  1848,  shall  be  deemed  to  be  an  appeal,  and  the  person  in 
relation  to  whose  conviction  the  case  is  stated  shall  be  deemed 
to  be  an  appellant,  and  the  provisions  of  this  Act  giving  power 
to  direct  the  payment  of  the  costs  of  the  prosecution  and 
defence  shall  not  apply  to  the  hearing  of  any  case  so  stated." 
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CHAPTER  XIY. 

RESTITUTION  TO  ACCUSED  AND  PROSECUTORS  — 
REWARDS  AND  COMPENSATION. 

Restitution. 

Rule  -359. — On  the  application  of  an  accused  the  Restitution  to 
Court  will  order  property  taken  from  him  by  a  ^^^"^®^- 
constable  to  be  delivered  to  him,  unless  it  is 
connected  with  the  offence  with  which  he  is 
charged  (a),  or  is  required  as  evidence  on  the 
trial  (b),  or  is  either  the  property  charged  to 
have  been  fraudulently  obtained  or  the  proceeds 
of  such  property  (c). 

(a)  B.  V.  Kinsey  (7  C.  &  P.  447),  where  a  watch  taken 
by  a  constable  from  a  person  apprehended  on  a  charge  of 
rape  was  ordered  to  be  delivered  up  to  such  person. 

(b)  E.  V.  Lushington,  Ex  parte  Otto,  (1894)  1  Q.  B. 
420,  where  Wright,  J.,  said  that  it  was  "the  duty  of  con- 
stables to  retain  for  use  in  Court  things  which  may  be 
evidences^of  crime,  and  which  have  come  into  the  posses- 
sion of  constables  without  wrong  on  their  part,"  and  that 
"  when  articles  have  once  been  produced  in  Court  by  wit- 
nesses, it  is  right  and  necessary  for  the  Court  or  the  con- 
stable in  whose  charge  they  are  placed  to  preserve  and 
retain  them,  so  that  they  may  be  always  available  for  the 
purposes  of  justice  until  the  trial  is  concluded." 

(c)  R.  V.  Burgiss  (7  C.  &  P.  488),  in  which  case  accused 
was  indicted  for  uttering  two  forged  promissory  notes,  one 
for  29Z.,  and  another  for  2QI.  When  called  upon  to  plead, 
accused  applied  to  the  judge  to  order  twenty-eight 
sovereigns  found  on  him  when  apprehended  to  be  restored 
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to  him.  There  was  ground  for  sujiposing  that  26 Z.  of  the 
sum  so  found  were  the  proceeds  of  the  alleged  forged  note 
for  that  amount,  and  the  judge  therefore  ordered  that  21. 
only  should  be  given  back  to  the  accused. 

See  also  JR.  v.  Barnett,  3  C.  &  P.  600;    R.  v.  Roonet/, 
7  C.  &  P.  515. 

Restitution  of  RuLE  360. — A  Court  before  which  a  conviction 
^'  takes  place  (1)  for  an  offence  mentioned  in  the 
Larceny  Act,  1861  (2),  whicli  amounts  in  law  to 
larceny  (3),  on  an  indictment  preferred  by  the 
owner  of  the  stolen  property,  or  his  executor  or 
administrator,  or  by  the  Director  of  Public  Prose- 
cutions, with  the  assistance  of  the  owner,  or  his 
executor  or  administrator  (4),  may,  in  its  discre- 
tion (5),  summarily  order  any  person  in  possession 
of  the  stolen  property  at  the  date  of  the  convic- 
tion (6),  whether  the  thief  himself  or  a  third 
party  (7),  to  make  restitution  of  any  property 
which  has  been  identified  at  the  trial  as  being  the 
subject-matter  of  the  offence  (8),  or  the  proceeds 
of  such  property,  if  in  the  hands  of  the  thief  or 
his  agent  (9).  Provided  that  no  such  order  may 
be  made — 

(a)  Against  a   person  or  corporation  liable  to 

discharge  any  valuable  security,  and 
who  has  in  fact  bond  fide  done  sa  ( 10). 

(b)  Against  a  holder  in  due  course  of  a  nego- 

tiable instrument  (11). 

(c)  In   the   case   of    any   prosecution    of    any 

trustee,  banker,  merchant,  attorney, 
factor,  broker,  or  other  agent  entrusted 
with  the  possession  of  goods  or  docu- 
ments of  title  to  goods  convicted  of  any 
misdemeanour  under  the  Larceny  Act, 
1861,  or  the  Larceny  Act,  1901  (12). 

(d)  Against  a  person  who  has  innocently  and 
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for  value  received  from  a  thief  current 
coin  as  such  (13). 

This  rule  is  founded  on  sect.  100  of  the  Larceny  Act,  1861 
(24  &  25  Vict.  c.  96);  the  section  is  set  out  infra,  and  the 
modifications  made  in  it  are  discussed  in  the  notes  following. 

"  If  any  person  guilty  of  any  such  felony  or  misdemeanour 
as  is  mentioned  in  this  Act,  in  stealing,  taking,  obtaining, 
extorting,  embezzling,  converting,  or  disposing  of,  or  in 
knowingly  receiving,  any  chattel,  money,  valuable  security, 
or  other  property  whatsoever,  shall  be  indicted  for  such 
offence,  by  or  on  the  behalf  of  the  owner  of  the  property, 
or  his  executor  or  administrator,  and  convicted  thereof,  in 
such  case  the  property  shall  be  restored  to  the  owner  or 
his  representative;  and  in  every  case  in  this  section  afore- 
said, the  Court  before  whom  any  person  shall  be  tried,  for 
any  such  felony  or  misdemeanour,  shall  have  power  to  award 
from  time  to  time  writs  of  restitution  for  the  said  property, 
or  to  order  the  restitution  thereof  in  a  summary  manner: 
provided,  that  if  it  shall  appear  before  any  award  or  order 
made  that  any  valuable  security  shall  have  been  hond  fide 
paid  or  discharged  by  some  person  or  body  corporate  liable 
to  the  payment  thereof,  or  being  a  negotiable  instrument 
shall  have  been  hond  fide  taken  or  received  by  transfer 
or  delivery,  by  some  person  or  body  corporate,  for  a  just 
and  valuable  consideration,  without  any  notice  or  without 
any  reasonable  cause  to  suspect  the  same  had  by  any  felony 
or  misdemeanour  been,  stolen,  taken,  obtained,  extorted, 
embezzled,  converted,  or  disposed  of,  in  such  case  the  Court 
shall  not  award  or  order  the  restitution  of  such  security: 
provided  also,  that  nothing  in  this  section  contained  shall 
apply  to  the  case  of  any  prosecution  of  any  trustee,  banker, 
merchant,  attorney,  factor,  broker,  or  other  agent  entrusted 
with  the  possession  of  goods  or  documents  of  title  to  goods 
for  any  misdemeanour  against  this  Act." 

(1)  ^.  V.  Mayor,  ^c.  of  London  (4  Q.  B.  371),  where  it  was 
held  that  the  Court  before  which  the  conviction  takes  place 
is  the  only  Court  that  can  order  restitution  under  the  section. 

(2)  R.  V.  Jones  (14  Cox,  528),  where  it  was  held  that  the 
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Sale  of  Goods 
Act,  1893. 


Offence 
amounting  in 
law  to 
larceny. 


section  did  not  apply  to  offences  under  Acts  other  than  the 
Larceny  Act,  1861  {e.y.,  the  Post  Office  Acts).  R.  v.  Brock- 
ivell  (69  J.  P.  376),  where  it  was  held  that  the  section  did  not 
apply  to  1  Edw.  7,  c.  10  (the  Larceny  Act,  1901),  as  that 
statute  took  the  place  of  sects.  75  and  76  in  the  Larceny  Act, 
1861,  which  were  expressly  excluded  from  the  operation  of 
the  section  (see  infra). 

(3)  This  does  not  include  property  "  obtained  by  false  pre- 
tences "  (56  &  57  Vict.  c.  71,  s.  24  (2)).  Before  the  passing 
of  this  Act  the  Court  ordered  restitution  in  any  case  where 
there  had  been  a  conviction  for  fraudulently  obtaining  pro- 
perty, e.g.,  by  larceny,  false  pretences,  &c.,  under  the  Larceny 
Act,  1861,  subject  to  the  exceptions  therein  (see  Bentley  v. 
Vilmont,  12  App.  Cas.  471). 

But  by  this  Act  (the  Sale  of  Goods  Act,  1893,  s.  24  (2) ),  it 
was  enacted  that,  "  notwithstanding  any  enactment  to  the 
contrary,  where  goods  have  been  obtained  by  fraud  or  other 
wrongful  means  not  amounting  in  law  to  larceny,  the  pro- 
perty in  such  goods  shall  not  revest  in  the  person  who  was 
the  owner  of  the  goods  or  his  personal  representative  by 
reason  only  of  the  conviction  of  the  offender." 

It  is  often  a  nice  question  as  to  what  constitutes  an  offence 
which  in  law  amounts  to  larceny. 

A  person  commits  larceny  who  takes  into  his  possession  the 
goods  (chattels,  money,  valuable  securities)  of  another 
without  authority  and  without  claim  of  right,  intending  to 
make  them  his  own  property.  A  person  commits  the  offence 
of  obtaining  goods  by  false  pretences  when,  by  false  pre- 
tences, he  induces  the  owner  of,  e.g.,  chattels  to  transfer  the 
property  in  such  chattels  to  him.  , 

Now,  on  these  definitions,  the  two  offences  would  seem  to 
be  distinct  and  beyond  the  possibility  of  confusicm,  and  in  the 
generality  of  ca*»es  this  is  so  ;  but  in  a  considerable  number  of 
cases  there  is  difficulty  in  deciding  whether  goods  the  subject 
of  criminal  dealing  have  been  stolen  or  "  obtained  by  false 
pretences." 

This  is  owing  to  the  doctrine  of  "constructive  taking," 
which  provides  that  (to  take  one  instance  of  its  application) 
the  law  will,  in  certain  cases  where  goods  were  obtained  by 
false  pretences,  and  with  the  expressed  consent  of  the  owner, 
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imply  that  such  goods  were  not  in  law  obtained  with  the 
consent  of  the  owner,  and  were  in  law  stolen  by  means  of  a 
trick. 

A  reference  to  the  following  cases  will — to  some  extent — 
elucidate  the  position  : — 

R.  V.  Buckmaster,  20  Q.  B.  D.  182.  The  accused  was  a  book- 
maker, who  made  a  bet  with  the  prosecutor  against  a  certain 
horse.     The  horse  won,  but  the  accused  did  not  pay. 

Although  the  prosecutor  stated  that  he  would  have  been 
satisfied  if  he  had  been  paid  in  other  coins  than  those  he 
deposited  with  the  accused,  the  Court  for  the  Consideration 
of  Crown  Cases  Eeserved  held  that  the  accused  had  stolen  the 
coins  deposited,  on  the  ground  that  the  prosecutor  never  in- 
tended to  part  with  his  money  except  for  a  bond  Jide  bet,  and 
that  there  was  other  evidence  that  the  money  was  obtained 
by  a  preconcerted  trick. 

R.  V.  Solomons,  17  Cox,  93.  In  that  case  the  prisoner 
showed  the  prosecutor  three  shillings,  pretending  to  place 
them  in  a  purse.  Instead  of  doing  so,  he  placed  three  other 
coins  therein.  Then  he  sold  the  purse  for  a  shilling  to  the 
prosecutor,  who  believed  that  it  contained  three  shillings. 
By  a  similar  trick,  he  induced  the  prosecutor  to  give  him 
half-a-crown  for  a  purse  in  which  he  pretended  he  had  placed 
two  half-crowns,  It  was  held  that  he  could  not  be  convicted 
of  larceny,  but  that  his  offence,  if  any,  was  obtaining  the 
money  in  question  by  false  pretences. 

In  giving  judgment,  Hawkins,  J.,  said:  "It  is  perfectly 
clear  that  the  prosecutor  intended  to  part  with  his  property 
in  the  coins,  and  that  being  so,  the  case  is  clearly  not  one  of 
larceny." 

R.  V.  Russett,  (1H92)  2  Q.  B.  312,  where  the  accused  sold 
a  horse  to  the  prosecutor  for  20/.,  8/.  to  be  paid  down  and  12/. 
on  delivery,  and  having  received  the  8/.,  removed  the  horse 
in  circumstances  from  which  the  jury  concluded  that  he  had 
never  intended  to  deliver  it,  and  the  accused  was  held  rightly 
convicted  of  stealing  the  8/.  by  means  of  a  trick. 

See  also  Oliver^ s  Case,  4  Taunt.  274  (felonious  design) ; 
R.  V.  Mtddleton,  L.  E.  2  C.  C.  E.  38  (larceny  by  bailee)  ; 
R,  V.  Ashivell,  16  Q.  B.  D.  190  (fraudulent  appropriation  of 
money  innocently  received)  ;  and  generally,    R.  v.  Murphy, 
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13  Cox,   298;   R.  v.  Wynn,   16  Cox,   231  ;    Handcock,  Sfc.  v. 
Attenhorough,  Times  Newsp.,  6  March,  1909. 

(4)  42  &  43  Vict.  c.  22,  s.  7. 

(5)  Bentley  v.   Vilmont,  18  Q.  B.  D.  337. 

(6)  R.  V.  Goldsmith,  12  Cox,  594  ;  R.  v.  Smith,  ib.,  597; 
R.  V.  Vautin,  (1899)  2  Q.  B.  549. 

(7)  R.  V.  Justices  of  Central  Criminal  Court,  18  Q.  B.  D.  314, 
where  it  was  held  that  agents  (of  a  thief)  to  whom  stolen  pro- 
perty had  been  delivered  for  sale  on  commission,  and  who 
had  in  fact  sold  such,  having  before  the  sale  made  advances 
thereon  to  the  thief,  must  lestore  the  whole  of  the  proceeds 
of  such  sale  to  the  owner  of  the  stolen  property,  deducting 
only  the  expenses  of  sale. 

(8)  R.  V.  Pierce,  8  Cox,  344. 

(9)  See  supra  (7)  :  R.  v.  Powell,  7  C.  &  P.  640,  where 
restitution  was  ordered  of  a  horse  bought  with  the  proceeds 
of  a  stolen  bill  of  exchange.  (This  was  in  1837,  under  the 
old  practice).  R.  v.  Rolfe,  52  J.  P.  823,  where  it  was  held 
that  a  Court  has  no  power  to  order  delivery  to  the  prosecutor 
of  pawntickets  supposed  to  represent  the  stolen  property. 
R.  V.  London  Justices,  Ex  parte  Ditlmer,  72  J.  P.  513,  where  it 
was  held  that  it  was  not  proper  to  make  an  order  of  restitution 
of  both  the  property  and  i'-.s  proceeds,  but  that  it  should  be 
directed  to  either  the  property  or  its  proceeds. 

(10)  See  sect.  100,  supra. 

(11)  See  sect.  100,  supra.  Miller  v.  Race,  1  Sm.  L.  C, 
11th  ed.  463  ;    Chichester  v.  Hill,  15  Cox,  258. 

(12)  See  sect.  100,  supra,  as  amended  by  1  Edw.  7,  c.  10, 
and  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71). 
s.  25  (1),  (2),  which  still  further  protects  property  improperly 
transferred  by  a  person  in  the  position  of  a  trustee  or,  under 
a  contract  of  sale,  his  mercantile  agent. 

(13)  Moss  V.  Hancock,  (1899)  2  Q.  B.  HI. 

Order  of  An  order  under  sect.  100  of  the  Larceny  Act,  1861,  may  be 

restitution.       either  of  restitution,  or  for  the  issue  of  a  writ  of  restitution. 

In  practice  a  summary  order  would  be  made  for  the  restitu- 
tion of  the  goods  identified  as  those  stolen,  but  semhle,  if  there 
was  any  serious  doubt  as  to  the  identity  of  the  goods,  or  any 
other  material  fact  (e.y.,  whether  a  prisoner  who  pleaded  guilty 
was  the  mercantile  agent  of  the  prosecutor  or  not),  the  issue 
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of  a  writ  of  restitution  would  be  ordered  (unless  the  parties 
were  left  to  their  rights  at  law). 

In  R.  V.  MacJclin  (5  Cox,  216),  Alderson,  B.,  said :  "  I  have 
looked  into  the  law  on  the  subject  of  a  writ  of  restitution, 
of  which  in  my  experience  I  never  knew  an  instance.  In  fact, 
the  only  case  I  can  find  is  Burgess  v.  Coney  ( 1  Tremaine's  Pleas 
of  the  Crown,  315),  which,  although  a  civil  case,  was  tried  here 
at  the  Old  Bailey.  No  doubt  the  Court  may  award  such  a  writ. 
Tremaine's  Pleas  of  the  Crown  was  printed  in  1723,  and  the 
precedent  in  question  is  in  law  Latin." 

Rule  86L — Where  a  person  has  been  convicted  Order  of 
of   obtaining    property   by  fraud,   whether   such  ^her^pro- 
ofi'ence   amounts  in   law  to  larceny  or  not,  and  perty obtained 
such  property  has  been  found  in  the  possession  of    ^ 
such   person,  the  Court  of   trial   may  summarily 
order  that  it  be  restored  to  the  person  from  whom 
it  was  fraudulently  obtained. 

This  power  is  independent  of  the  statutory  power  given 
by  the  Larceny  Act,  1861. 

If  the  property  has  been  obtained  by  false  pretences  from 
the  owner,  he  may  disaffirm  the  transaction,  and  demand 
his  property. 

If  the  property  has  been  stolen,  the  thief  never  had  any 
right  to  it,  and  in  that  case,  a  similar  order  may  be  made. 

See  the  judgment  of  Sir  Albert  Bosanquet,  K.  C.  (C.  S.), 
in  B,.  V.  George,  65  J.  P.  729,  which  was  followed  in  R.  v. 
Cohen,  71  J.  P.  190. 

Note. — Qucere,  if  property  was  obtained  by  a  contract, 
and  transferred,  not  in  market  overt,  but  privately,  to  a 
third  person  for  value,  and  subsequently  the  contract  was 
set  aside  against  the  transferor  on  the  ground  that  it  was 
induced  by  fraud,  and  that  such  fraud  prevented  the  parties 
to  the  contract  being  ad  idem. 

Whether  the  Court  could  order  the  third  party  to  re- 
deliver the  property  to  the  former  owner  on  the  conviction 
of  the  transferor. 

It  is  submitted  it  could,  as  the  Sale  of  Goods  Act,  1893, 
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would  not  apply,  the    owner    having    never  been,  in  law, 
divested  of  his  property. 

See  Cundy  v.  Lindsay,  47  L.  J.  Q.  B.  481. 


Money  found        RuLE  362. — Where  stolen   property  has  been 

on  pnsoner.       .  ,.  in-ip  i-  jir^ 

Compensa-       oought  in  gooQ  laitli  irom  the  prisoner,  the  Court 
tion.  niay,  on  the  application  of  the  purchaser,  order 

that,  on  the  restitution  of  the  property,  any 
money  taken  from  the  prisoner  on  his  apprehen- 
sion shall  be  paid  to  the  purchaser,  to  the  amount 
of  the  purchase-money. 

30  &  31  Vict.  c.  35,  s.  9. 

"  Where  any  prisoner  shall  be  convicted,  either  sumraatily 
or  otherwise,  of  larceny  or  other  olience,  which  includes  the 
stealing  of  any  property,  and  it  shall  appear  to  the  Court 
by  the  evidence  that  the  prisoner  has  sold  the  stolen  pro- 
perty to  any  person,  and  that  such  person  has  had  no  know- 
ledge that  the  same  was  stolen,  and  that  any  moneys  have 
been  taken  from  the  prisoner  on  his  apprehension,  it  shall 
be  lawful  for  the  Court,  on  the  application  of  such  purchaser, 
and  on  the  restitution  of  the  stolen  property  to  the  pro- 
secutor, to  order  that  out  of  such  moneys  a  sum  not  ex- 
ceeding the  amount  of  the  proceeds  of  the  said  sale  be 
delivered  to  the  said  purchaser." 

Order  of  RuLE  363. — Where  stolen  or  fraudulently  ob- 

restitution  on  taincd  property  has  been  pledged  with  a  pawn- 
pawn  ro  er.  j^^^j^^^^  ^^^  Court  bcforc  which  a  conviction  for 
such  larceny  or  fraudulently  obtaining  has  taken 
place  may  order  the  pawnbroker  to  deliver  such 
property  to  the  owner  with  or  without  payment, 
in  whole  or  in  part. 

35  &  36  Vict,  c,  93,  s.  30:  "  If  any  person  is  convicted  in 
any  Court  of  feloniously  taking  or  fraudulently  obtaining 
any  goods  or  chattels,  and  it  appears  to  the  Court  that  the 
same  have  been  pawned  with  a  pawnbroker  ...  the  Court, 
on  proof  of  the  ownership  of  the  goods  and  chattels,  may,  if 
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it  thinks  fit,  order  the  delivery  thereof  to  the  owner,  either 
on  payment  to  the  pawnbroker  of  the  amount  of  the  loan 
or  any  part  thereof,  or  without  payment  thereof  or  of  any 
part  thereof,  as  to  the  Court,  according  to  the  conduct  of 
the  owner  and  the  other  circumstances  of  the  case  seems 
just  and  fitting." 

This  section  applies  only    to  pledges    of   10^   or  under 
(see  sect.  10). 


Restitution  on  Forcible  Entry. 

Rule  364. — On  an  orie^inal  indictment  tried  in  Restitution— 
the  King's  Bench  Division,  and  on  any  indict-  on^iandst&c^ 
ment  tried  in  a  Court  of  assize,  for  forcible  entry 
upon  lands  or  tenements,  the  Court  mat/ (\),  and 
on  such  an  indictment  tried  at  quarter  sessions 
the  Court  must  (2),  award  a  writ  of  restitution  to 
one  put  out  of  the  actual  possession  of  such  lands 
or  tenements,  if  the  forcible  entry  was  made  by  a 
wrongdoer  who  at  the  time  of  the  finding  of  the 
indictment  continued  in  possession  of  such  lands 
or  tenements. 

This  seems  to  have  been  first  allowed  by  8  Hen.  6,  c.  9,  s.  3  ; 
see  also  31  Eliz.  c.  11  ;  21  Jac.  1,  c.  15. 

(1)  These  Courts  may,  in  their  discretion,  issue  a  writ  of 
restitution  at  any  time  after  the  finding  of  the  indictment 
{H.  V.  Dillon,  2  Chit.  (K.  B.)  314  ;  E.  v.  Hake,  4  M.  &  Ey. 
483  n.). 

(2)  A  Court  of  quarter  sessions  must  award  the  writ  on  con- 
viction {E.  V.  Ha7'land,  8  A.  &  E.  826),  and  so  must  the  King's  Kino-'a Bench 
Bench  Division  on    a  conviction    on  an  indictment  brought  I^ivision. 
before  it  by  certiorari  {R.  v.    Williams,  4  M.  &  Ry.  471). 


Proceedings  for  Restitution. 

Rule  '^Q^. — On  an  application  for  an  order  (or  Restitution- 
writ)   of  restitution,   counsel    may  be    heard    on  enforcement. 
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Courts  may 
order  com- 
pensation to 
those  who 
have  been 
active  in  the 
apprehension 
of  certain 
offenders. 


either  side  ( 1 ),  and  such  an  order  is  enforceable 
by  attachment  (2). 

(1)  B.  V.  Macklin,  5  Cox,  216. 

(2)  R.  V.    IVollez,  8  Cox,  337. 

Note. — Mandamus  will  not  lie,  to  the  superior  criminal 
Courts,  for  an  order  or  writ  of  restitution. 

See^.  V.  Justices  of  Central  Criminal  Court,  1 1  Q.  B.  D.  479. 

See  as  to  annulment,  &c.  of  order  as  to  restitution  by  the 
Court  of  Criminal  Appeal,  7  Edw.  7,  c.  23,  s.  6  (2),  and 
infra,  p.  383. 

Rewards  and  Compensation. 

Rule  366. — Where  any  person  shall  appear  to 
any  Court  of  oyer  and  terminer,  gaol  delivery, 
superior  criminal  Court  of  a  county  palatine,  or 
Court  of  great  sessions  ( I ),  to  have  been  active 
in  or  towards  the  apprehension  of  any  person 
charged  with  murder,  or  witli  feloniously  and 
maliciously  shooting  at,  or  attempting  to  dis- 
charge any  kind  of  loaded  firearms  at  any  other 
person,  or  with  stabbing,  cutting,  or  poisoning, 
or  with  administering  anything  to  procure  the 
miscarriage  of  any  woman,  or  with  rape,  or  with 
burglary  or  felonious  liousebreaking,  or  with 
robbery  on  the  person  (2),  or  with  arson,  or 
with  horse-stealing,  bullock-stealing  (*^),  or  sheep- 
stealing,  or  with  being  accessory  before  the  fact 
to  any  of  the  offences  aforesaid,  or  with  receiving 
any  stolen  property  knowing  the  same  to  have 
been  stolen,  every  such  Court  is  hereby  authorized 
and  empowered  in  any  of  the  cases  aforesaid,  to 
order  the  sheriff  of  the  county  in  which  the  offence 
shall  have  been  committed  to  pay  to  the  person  or 
persons  who  shall  appear  to  the  Court  to  have 
been  active  in  or  towards  the  apprehension  of 
any  person  charged  with  any  of  the  said  offences, 
such  sum  or  sums  of  money  as  to  the  Court  shall 
seem  reasonable  and  sufficient  to  compensate  such 
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person  or  persons  for  his,  her,  or  their  expenses, 
exertions,  and  loss  of  time  in  or  towards  such 
apprehension  (4),  and  where  any  person  shall 
appear  to  any  Court  of  sessions,  of  the  peace  to 
have  been  active  in  or  towards  the  apprehension 
of  any  party  charged  with  receiving  stolen  pro- 
perty knowing  the  same  to  have  been  stolen,  such 
Court  shall  have  power  to  order  compensation  to 
such  person  in  the  same  manner  as  the  other 
Courts  hereinbefore  mentioned  :  provided  always, 
that  nothing  herein  contained  shall  prevent  any 
of  the  said  Courts  from  also  allowing  to  any  such 
persons,  if  prosecutors  or  witnesses,  such  costs, 
expenses,  and  compensation  as  Courts  are  by  this 
Act  empowered  to  allow  to  prosecutors  and  wit- 
nesses respectively. 

This  is  7  Geo.  4,  c.  64,  s.  28,  with  the  introductory  matter 
excised. 

(1)  Extended  to  Courts  of  quarter  sessions  bj  14  &  15 
Vict.  ic.  55,  s.  8. 

(2)  This  does  not  include  "  stealing  from  the  person  "  (B. 
V.  Thompson,  1  Cox,  43;    R.  v.  Dunning,  5  Cox,  142). 

(3)  This  includes  all  cases  of  cattle -stealing  (E.  v.  Gill- 
brass,  7  C.  &  P.  444). 

(4)  The  power  to  order  compensation  is  not  confined  to 
cases  where  there  has  actually  been  loss  of  time  or  expense 
(R.  V.  Barnes,  7  C.  &  P.  166;    R.  v.  Piatt,  69  J.  P.  424). 

On  an  application  for  compensation,  if  the  facts  on  which 
it  is  based  have  not  been  before  the  Court  in  evidence,  there 
must  be  an  affidavit  of  these  facts  (R.  v.  Jones,  7  C.  &  P. 
167). 

7  Geo.  4,  c.  64,  s.  29.  "  Every  order  for  payment  to  any  Fee. 
person  in  respect  of  such  apprehension  as  aforesaid,  shall  be  Payment, 
forthwith  made  out  and  delivered  by  the  proper  officer  of  the 
Court  unto  such  person,  upon  being  paid  for  the  same  the 
sum  of  five  shillings  and  no  more;  and  the  sherifl:  of  the 
county  for  the  time  being  is  hereby  authorized  and  required, 
upon  sight  of  such  order,  forthwith  to  pay  to  such  person. 
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or  to  anyone  duly  authorized  on  his  or  her  behalf,  the  money 
in  such  order  mentioned;  and  every  such  sherijQE  may  imme- 
diately apply  for  repayment  of  the  same  to  the  Commis- 
sioners of  his  Majesty's  Treasury,  who,  upon  inspecting 
such  order,  together  with  the  acquittance  of  the  person  en- 
titled to  receive  the  money  thereon,  shall  forthwith  order 
repayment  to  the  sheriff  of  the  money  so  by  him  paid,  with- 
out any  fee  or  reward   whatsoever." 

Except  in  "  receiving  "  the  clerk  of  a  Court  of  quarter 
sessions  is  entitled  to  no  fee  (Steph.  Dig.  Cr.  Proc.  271). 


(2.)  Compensation. 

tionforiL         ^^^^^    -367.— Any    Court   by   which   judgment 
through  shall  be  pronounced  or  recorded  upon  a  conviction 

felony.  £qj.  fgjt^jjy  may ^  upou  tlic  application  of  the  person 

aggrieved,  award  a  sum  not  exceeding  100/.,  by 
way  of  satisfaction  or  compensation  for  any  loss 
of  property  sufiPered  by  the  applicant  through  or 
by  means  of  the  said  felony.  The  amount 
awarded  is  deemed  to  be  a  judgment  debt  due  to 
the  applicant  from  the  convict.  The  order  for 
payment  may  be  enforced  in  the  same  way  as  in 
the  case  of  costs  ordered  by  the  Court  to  be  paid 
under  this  Act. 

33  &  34  Vict.  c.  23. 

Sect.  4.  "It  shall  be  lawful  for  any  such  Court  as  afore- 
said, if  it  shall  think  fit,  upon  the  application  of  any  person 
aggrieved,  and  immediately  after  the  conviction  of  any 
person  for  felony,  to  award  any  sum  of  money,  not  exceeding- 
one  hundred  pounds,  by  way  of  satisfaction  or  compensa- 
tion for  any  loss  of  property  suffered  by  the  applicant 
through  or  by  means  of  the  said  felony,  and  the  amount 
awarded  for  such  satisfaction  or  compensation  shall  be 
deemed  a  judgment  debt  due  to  the  person  entitled  to  re- 
ceive the  same  from  the  person  so  convicted,  and  the  order 
for  payment  of  such  amount  may  be  enforced  in  such  and 
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the  same  manner  as  lu  the  case  of  any  costs  ordered  by 
the  Court  to  be  paid  under  the  last  preceding  section  of 
this  Act." 

Rule  368. — In  releasing-  an  offender  under  the  7Edw.  7, 
Probation  Act,  1907,  the  Court  may,  in  addition  ^"  '  ^-  ^  ^  ^• 
to  any  such  order,  order  the  offender,  or  in  the 
case  of  a  person  under  the  age  of  sixteen  years, 
his  or  her  parent  or  guardian  (1),  to  pay  such 
damages  for  injury  or  compensation  for  loss  (not 
exceeding  in  the  case  of  a  Court  of  summary 
jurisdiction  10/.,  or  if  a  higher  limit  is  fixed  by 
any  enactment  relating  to  the  offence,  that  higher 
limit),  and  to  pay  such  costs  of  the  proceedings  as 
the  Court  thinks  reasonable. 

This  is  based  on  sect.  1  (3)  of  the  Probation  of  Offender.^ 
Act,  1907,  as  amended  by  the  Children  Act,  1908  (8  Edw.  7, 
c.  67),  Sched. 

(1)  8  Edw.  7,  c.  67,  s.  99  (1). 

Rule  369. — If  a  man  is  killed  when  trying  to  Compensa- 
apprehend  a  person  who  is  charged  with  any  of  ^i^ow  &c 
the  offences  mentioned  in  Rule  'U]6,  the  Court 
before  which  such  person  is  tried  may  order  the 
sheriff  of  the  county  to  pay  to  the  widow  of  the 
man  killed,  if  he  was  married  :  or  to  his  child  or 
children,  if  his  wife  is  dead  :  or  to  his  father  or 
mother,  if  he  left  neither  wife  nor  child  :  such 
sum  of  money  as  in  its  discretion  to  the  Court 
may  seem  fit. 

7  Geo.  4,  c.  64,  s.  30.  The  sheriff,  as  in  the  case  of  re- 
wards, is  entitled  to  be  repaid  by  the  Treasury  the  amount 
he  is  ordered  to  pay. 

Rule  370. — Anyone  who  discovers  and  prose-  Discovery  of 
cutes    to   conviction    a    person    at   large   without  [^^^g^^^^ 
licence  during  a  term  of  penal  servitude  is  entitled 
to  201.  [I),  payable  by  order  of  the  Court  before 
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which   the   conviction   is   obtained,    out   of    the 
county  funds  (2). 

(1)  5  Geo.  4,  c.  84,  s.  22.  "...  Whosoever  shall  discover 
and  prosecute  to  conviction  any  such  offender  "  who  has 
been  (banished,  or)  sent  to  penal  servitude,  "  shall  be  en- 
titled as  a  reward  to  twenty  pounds  for  every  such  offender 
so  convicted." 

(2)  R.  V.  Emmons,  9  M.  &  R.  979;  R.  v.  Ambiin/,  -6 
Cox,  79. 
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CHAPTER  XV. 

CRIMINAL    INFORMATION. 

Rule  371. — A  criminal  information  is  a  written  Criminal 
suggestion  of  a  misdemeanour,  filed  in  the  King's  d^fi^on^^ 
Bench    Division,    and    is    either  (I)  ex  officio   or 
(2)  filed  by  the  Master  of  the  Crown  Office. 

In  Blackstone's  Commentaries,  Vol.  IV.,  308,  informations 
are  divided  into  two  sorts — 

(1)  Those  which  are  partly  at  the  suit  of  the  King  and 
partlj'  at  that  of  a  subject,  and  which  are  usually  brought 
upon  penal  statutes. 

These  are  limited  as  to  time  by  31  Eliz.  c.  5,  and  are 
scarcely  ever  heard  of. 

(2)  Those  which  are  only  in  the  name  of  the  King,  and 
which  are  of. two  kinds  :  — 

(1)  Those  which  are  truly  and  properly  his  own  suit,  and  Hx  officio. 

filed    ex  officio   by  his  own  immediate   officer,    the 
A-ttorney -General. 

(2)  Those  in  which,  though  the  King  is  the  nominal  pro-  Filed  by 

secutor,   yet  it   is  at   the    relation  of  some  private  ^^^*®^'J?L 

.  ^  Crown  Office, 

person  or  common  informer,  and  they  are  filed  by 

the    King's   coroner  and  attorney    in  the  Court  of 

King's    Bench,    usually  called   the    Master   of   the 

Crown  Office. 

Information  as  described  above  must  be  distinguished  from 
information  laid  under  the  Summary  Jurisdiction  Acts,  where 
the  term  is  used  as  synonymous  with  complaint. 

"The  object  of  the  King's  own  prosecutions  filed  ex  officio 
are  properly  such  enormous  misdemeanours  as  peculiarly  tend 
to  disturb  or  endanger  his  government,  or  to  molest  or  affront 
him  in  the  regular  discharge  of  his  royal  function.     ... 
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"  The  objects  of  the  species  of  informations  filed  by  the 
Master  of  the  Crown  Office  upon  the  complaint  or  relation  of 
a  private  subject  are  any  gross  and  notorious  misdemeanours, 
riots,  batteries,  libels,  and  other  irregularities  of  an  atrocious 
kind,  not  peculiarly  tending  to  disturb  the  Government,  but 
which  deserve  the  most  public  animadversion."  (R.  v. 
Labouchere,  12  Q.  B,  D.  320,  where  it  was  held  that  a 
criminal  information  for  libel  can  only  be  granted  at  the 
suit  of  persons  who  are  in  some  public  office  or  position,  and 
not  at  the  suit  of  private  persons.)  See  also  R.  v.  The  World, 
13  Cox,  305. 

"  Information  differs  from  an  indictment  in  little  more 
than  this:  that  the  one  is  found  by  the  oath  of  twelve 
men,  and  the  other  is  not  so  found,  but  is  only  an  allega- 
tion of  the  officer  who  exhibits  it  "  (Short  on  Informations, 
p.  3),  though  the  term  "  indictment "  in  a  sta,tute  will  not 
include  "information"  {R.  v.  SMor,  8  Q.  B.  D.  267). 

In  practice,  a  criminal  information  will  only  lie  in  the 
King's  Bench  Division  of  the  High  Court,  and  not  in  Courts 
of  assize  or  quarter  sessions,  but  it  may  be  sent  by  a  Divi- 
sional Court  (K.  B.  D.)  for  trial  in  a  Court  of  assize  {R. 
v.  Russell,  93  L.  T.  407).  The  proceedings  are  similar 
to  those  on  indictment,  except  that  the  junior  counsel  for 
the  prosecution  "  opens  "  the  pleadings  as  in  a  civil  case 
(see  R.  V.  Russell,  ibid.).  And  there  may  be  an  appeal 
to  the  Court  of  Criminal  Appeal  therefrom. 

It  is  not  proposed  to  go  into  details  of  the  occasions  when 
a  criminal  information  on  relation  will  be  granted.  It 
will  be  sufficient  to  state  that,  according  to  present  prac- 
tice, it  will  be  granted  in  any  case  of  serious  misdemeanour, 
e.g.,  libels  against  magistrates,  offences  against  public 
justice  or  the  public  peace.  Again,  though  theoretically 
a  criminal  information  will  lie  in  respect  of  any  offence 
other  than  treason  felony,  in  practice  it  is  only  granted 
in  cases  of  misdemeanour. 

Informations  on  penal  statutes  are,  as  already  stated, 
practically  obsolete,  and  those  in  customs  and  revenue  cases, 
and  in  quo  warranto,  are  now  really  civil  proceedings  (28 
&  29  Vict.  c.  104,  s.  34;  39  &  40  Vict.  c.  36,  s.  259;  and  47  & 
48  Vict.  0.  61,  8.  15). 
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Information  ex  officio. 

Rule  372. — The  Attorney-General,  or,  during  who  may 
a  vacancy  in   the    office,    the    Solicitor-General,  ^^®' 
may  file  an  information  for  any  misdemeanour, 
but  not  for  treason  or  felony. 

Com.  Dig.  Information,  A.  1. 

The  practice  is  for  the  Attorney-General  to  instruct 
counsel  to  draw  the  information,  which  is  then  engrossed 
on  parchment,  and,  when  signed  by  the  Attorney-General, 
filed  in  the  Crown  Office. 

Rule  878. — A  Court  will  not  quash  an  ex  officio  Motion  to 
information    at  the   instance    of  the   prosecutor,  q"^^^- 
as    the    Attorney-General  (1)  may   enter   a  nolle 
prosequi,  and  if  the  defendant   moves  to  quash, 
the  Court  will  almost   invariably  leave  him   to 
demur  or  plead  (2). 

(1)  R.  V.  Stratton,  Doug.  240. 

(2)  R.  V.  Gregory  (1  Salk.  372),  where  "a  motion  was 
made  to  quash  an  information  filed  by  the  Attorney-General, 
and  the  Court  would  not  upon  motion." 

Rule  374. — The  Attorney-General  is  entitled  Amendment. 
to  amend  an  ex  officio  information  at  any  time(l) 
even  after  judgment  on  demurrer  against  him  (2), 
subject  to  the  payment  of  costs  (1). 

(1)  Attorney -General  v.  Ray,  11  M.  &  W.  464;  apart 
from  this,  no  costs  on  either  side  are  allowed  (Hullock,  557). 

(2)  B.  V.  Holland,  4  T.  R.  457.  In  this  case  Lord 
Kenyon,  C.  J.,  further  said:  "...  The  defendant  has  also 
an  extraordinary  indulgence  granted  to  him,  for  he  is  not 
concluded  by  a  bad  demurrer,  but  may  afterwards  be  tried 
on  the  merits." 

As  to  other  privileges  of  the  Crown  on  an  ex  officio  in- 
formation, see  Sh.  &  M.  Pr.  C.  0.  2nd  ed.  171. 

B.R.  A  A 
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"The  Attorney-General  (and,  it  would  appear,  the  Soli- 
citor-General also  (R.  V.  Fookley,  10  Cox,  40G) )  has 
certain  privileges  on  behalf  of  the  Crown  .  .  . ;  declining 
to  grant  to  the  defendant  a  warrant  of  tales  .  .  .;  moving 
to  have  the  cause  appointed  out  of  its  turn  .  .  .  and  so 
forth." 


By  whom  to 
be  filed. 


Information  by  the  Master  of  the  Crown  Ofl&ce. 

Rule  875. — An  information  may  be  ordered 
by  the  King's  Bench  Division  to  be  filed  by  the 
Master  of  the  Crown  Office  in  the  King's  Bench 
Division  in  respect  of  a  misdemeanour,  on  the 
application  of  a  private  individual. 

Leave  must  be  granted  (4  W.  &  M.  c.  18,  ss.  1,  5),  and 
will  only  be  granted  on  the  principles  laid  down  by  Black- 
stone  {supra,  p.  3.51).  See  also  R.  v.  Labouchere  (fiupra); 
R.  V.  Sparrow  (2  T.  R.  198);  C.  O.  R.  35;  Sh.  &  M.  Pr. 
C.  O.  2nd  ed.  152. 

Note. — It  is  not  necessary  to  obtain  leave,  under  the 
Law  of  Libel  Amendment  Act,  1888,  s.  8,  to  file  an  infor- 
mation (R.  V.  Yates,  11  Q.  B.  D.  750). 

Rule  876. — An  application  for  leave  to  file  a 
criminal  information  must  be  made  upon  affidavit, 
within  a  reasonable  time  of  the  offence,  by  counsel 
to  a  Divisional  Court  (K.  B.  D.)  for  a  rule  msi. 

R.  V.  Lancaster  Justices,  1  Chit.  Rep.  K.  B.  602;  R.  v. 
Eve,  5  A.  &  E.  780. 

No  notice  to  the  other  side  of  intention  to  apply  is  neces- 
sary, unless  it  is  sought  to  charge  a  justice  of  the  peace 
with  misconduct  in  his  official  capacity,  when  six  days'  notice 
is  necessary  (C.  O.  R.  36). 

See  C.  0.  R.  37,  as  to  afl&davit  in  such  a  case.  And  gene- 
rally as  to  the  practice,  COR.  35—39,  79,  83.  84  (App.  I.). 


Motion  to  Rule  877. — The  Court  will  stay  proceedings 

stay  or  quash.  ^^  information  where  it  deems  it  desirable  to  do 


Leave  to 
file,  &c. 
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SO  (1),  and  in  an  exceptional  case  will  quash  an 
information  (2). 

(1)  It.  V.  0^  Gorman  Mahon,  4  A.  &  E.  575,  where  the  Court 
refused  to  pass  judgment  on  a  defendant,  convicted  of  assault, 
on  the  ground  that  the  prosecutor  had  begun  a  civil  action 
against  him  in  respect  of  such  assault,  and  so  elected  a  civil 
remedy.     But  see  /.'.  v.  Gwilt,  11  A.  &  E.  587. 

(2)  E.  V.  Boper,  2  Str.  1072;  R.  v.  Williams,  1  Burr.  385; 
and  see  H.  v.  Nixon,  1  Str.  185. 

Rule  378. — On  verdict,  the  Court  may  not  pass  Sentence. 
sentence  upon  informations  filed  by  leave  of  the 
Court  or  ex  officio,  where  the  Attorney-General 
shall  pray  that  judgment  may  be  postponed, 
either  upon  the  defendant  who  shall  have  suffered 
judgment  by  default  or  confession,  or  upon  those 
who  have  been  tried  and  convicted,  whether  such 
persons  be  present  in  Court  or  not. 

C.   0.  E.  162,  163 — 172.    With  the  exception  of  the  points  Costs. 
specified  above  and  in  the  chapter  on  "  Costs,"  proceedings  on 
information  and  indictment  are  substantially  the  same. 

E.g.,  14  &  15  Vict.  c.  100,  applies  to  "Information."  {Ibid. 
s.  30.) 
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CHAPTER  XVI. 


coroner's   INQUISITION. 


Inquisition 
equivalent  to 
indictment. 


Rule  379. — A  person  against  whom  a  verdict 
of  murder  or  manslaufj^htcr  has  been  returned  by 
a  coroner's  jury,  may  be  tried*  thereon,  the  in- 
quisition being  equivalent  to  an  indictment. 

An  inquisition  is  the  record  of  the  sworn  finding  of  a 
coroner's  jury,  which  may  consist  of  at  least  twelve  and  not 
more  than  twenty-three  persons  (50  &  51  Vict.  c.  71,  s.  3, 
sub-8.  3).  It  is  equivalent  to  an  indictment  ( R.  v.  Ingham,  5 
B.  &  S.  257),  and  in  almost  all  respects  is  treated  as  such. 
In  practice,  if  there  is  an  inquisition  against  a  person,  an 
indictment  is  also  preferred.  If  such  indictment  is  not  pre- 
sented (i.e.,  ignored  by  the  grand  jury),  a  formal  verdict  of 
not  guilty  on  the  inquisition  is  invariably  taken.  If  it  is 
presented,  the  accused  is  arraigned  on  both  the  indictment 
and  the  inquisition,  and  given  in  charge  to  the  jury  and  tried 
upon  one  only.  If  he  is  found  not  guilty  on  the  merits  on 
such  a  trial,  a  formal  verdict  of  not  guilty  is  taken  on  the  other 
indictment  or  inquisition.  If,  however,  the  proceedings  on  the 
first  trial  have  proved  abortive  owing  to  a  defect  in  the  in- 
dictment or  inquisition,  he  will  be  tried  on  the  other  indict- 
ment or  inquisition.  See  supra,  p.  150.  And  as  to  venue  of 
an  inquisition  on  Admiralty  inquest,  4  &  15  Vict.  c.  100, 
ss.  24,  30  ;  50  &  51  Vict.  c.  71,  s.  7  (1),  s.  40  (1). 


Application 
to  quash  an 
inquisition — 
grounds  for 
quashing — 
amendment. 


Rule  380. — An  inquisition  may  be  removed 
hy  certiorari  into  the  King's  Bench  Division  (1) 
in  ordor  that  its  validity  may  be  questioned,  on 
the  application  of  either  the  Crown  (2)  or  the 
person  charged  thereby,  by  motion  to  quash  or 
demurrer,  and  it  may  be  either  quashed  (3)  or 
amended  (4)  therein. 
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(1)  C.  0.  E.  12—19,  22,  72,  112,  119,  224,  233. 

(2)  In  re  Culley,  5  B.  &  A.  230. 

(3)  See  note,  infra. 

(4)  '*  If  in  the  opinion  of  the  Court  having  cognizance  of  Amendment 
the  case  an  inquisition  finds  sufficiently  the  matters  required  "^^^re  defect 
to  be  found  thereby,  and  where   it  charges    a  person   with  stantial. 
murder  or  manslaughter  sufficiently  designates  that  person 

and  the  offence  charged,  the  inquisition  shall  not  be  quashed 
for  any  defects,  and  the  Court  may  order  the  proper  officer  of 
the  Court  to  amend  any  defect  in  the  inquisition,  and  any 
variance  occurring  between  the  inquisition  and  the  evidence 
offered  in  proof  thereof,  if  the  Court  are  of  opinion  that  such 
defect  or  variance  is  not  material  to  the  merits  of  the  case, 
and  that  the  defendant  or  person  traversing  the  inquisition 
cannot  be  prejudiced  by  the  amendment  in  his  defence  or 
traverse  on  the  merits,  and  the  Court  may  order  the  amend- 
ment on  such  terms  as  to  postponing  the  trial  to  be  had  before 
the  same  or  another  jury  as  to  the  Court  may  seem  reasonable, 
and  after  the  amendment  the  trial  shall  proceed  in  like 
manner,  and  the  inquisition,  verdict,  and  judgment  shall  be 
of  the  same  effect,  and  the  record  shall  be  drawn  up  in  the 
same  form,  in  all  respects  as  if  the  inquisition  had  originally 
been  in  the  form  in  which  it  stands  when  so  amended. 

"  (2)  For  the  purpose  of  any  such  amendment,  the  Court 
may  respite  any  of  the  recognizances  taken  before  the  coroner, 
and  the  persons  bound  by  such  recognizances  shall  be  bound 
without  entering  into  any  fresh  recognizances  to  appear  and 
prosecute,  give  evidence,  or  be  tried  at  the  time  and  place 
to  which  the  trial  is  postponed,  as  if  they  were  originally 
bound  by  their  recognizances  to  appear  and  prosecute,  give 
evidence,  or  be  tried  at  that  time  and  place."  (50  &  51  Vict, 
c.  71,  s.  20.) 

Note. — Grounds  for  Quashing  are:  — 

(a)  Any  substantial  defect  in  the  inquisition  (1)  appear- 
ing on  the  face  of  it  (2)  or  shown  by  affidavit  to  exist  (3). 

(1)  The  form  of  an  inquisition,  which  consists  of  three 
parts — the  caption  or  incipitur,  the  verdict  of  the  jury,  and 
the  attestation — is  given  in  the  Second  Schedule  of  the 
Coroners  Act,  1887  (50  &  51  Vict.  c.  71).    The  inquisition 
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must  be  written  or  printed  on  parohnaent  (50  &  51  Vict, 
c.  71,  s.  18,  sub-s.  1),  and  must  show  that  the  coroner  had 
jurisdiction  to  take  the  inquest  (2  Lord  Rayni.  loOo),  that  it 
was  taken  super  visum  corporis,  and  that  it  was  found  by 
twelve  jurors  at  the  least  (50  &  51  Vict.  c.  71,  s.  18, 
sub-s.  1),  who  must  inscribe  their  names  with  their  seals, 
as  must  also  the  coroner  {ibid.). 

(2)  14  &  15  Vict.  c.  100,  as.  24,  25,  30.  In  re  Culley  (5 
B.  &  A.  230),  where  an  inquisition  finding  justifiable  homi- 
cide by  a  person  unknown,  and  containing  a  rider  giving 
reasons  for  the  finding,  was  (quashed  as  a  nullity,  there  being 
no  real  finding  as  to  the  death  of  the  deceased. 

See  also  R.  v.  Harding  (25  T.  L.  R.  139),  where  a  rider 
of  *'  insanity  "  to  a  finding  of  murder  was  treated  as  surplus- 
age: and  R.  Y.  Bond,  12  Mod.  22;  R.  y.  Directors  of  the 
Great  Western  Railway,  20  Q.  B.  D.  410;  R.  v.  Clerk  of 
Assize  of  the  Oxford  Circuit,  (1897)  1  Q.  B.  370. 

(3)  Sh.  &  M.  Pr.  C.  O.  2nd  ed.  31. 

(b)  Misconduct  of  the  coroner  or  the  jury  (shown  by 
affidavit):  R.  v.  Hethersal,  3  Mod.  80;  R.  v.  Stukely,  12 
Mod.  493;  R.  v.  Wakefield,  1  Str.  69;  R.  v.  White,  29 
L.  J.  Q.  B.  257;    R.  v.  Carter,  45  L.  J.  Q.  B.  711. 

In  re  Daws,  8  A.  &  E.  936,  where  the  proceedings  were 
held  to  be  a  nullity,  because  an  unauthorized  person  had 
held  the  inquest. 

See  R.  V.  Ingham,  5  B.  &  S.  257,  where  the  Court  re- 
fused to  quash  an  inquisition  on  the  grounds  of  alleged 
defects  in  swearing  the  jury,  and  in  "  view  of  body,"  and 
want  of  proper  direction  by  the  coroner. 

(c)  Fraud,  improper  rejection  of  evidence,  irregularity, 
insufficiency  of  inquiry  (shown  by  affidavit)  :  R.  v. 
Mcintosh,  32  L.  T.  146. 

And  see  the  Coroners  Act,  1887  (50  &  51  Vict.  c.  71),  s.  6; 
and  as  to  motion  to  quash  in  the  Court  of  trial,  see  "  Motion 
to  Quash  Indictment,"  pp.  155 — 174. 

Depositions.  RuLE  881. — A  persoii  charged  by  an  inquisition 
with  murder  or  manslaughter  shall  be  entitled  to 
have  from  the  person  having  for  the  time  being 
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the  custody  of  the  inquisition  or  of  the  depositions 
of  the  witnesses  at  the  inquest,  copies  thereof  on 
payment  of  a  reasonable  sum  for  the  same,  not 
exceeding  the  rate  of  three-halfpence  for  every 
folio  of  ninety  words. 

This  is  sub-sect.  5  of  sect.  18  of  50  &  51  Vict.  c.  71.  As 
to  witnesses  being-  bound  by  recognizances,  delivery  of  de- 
positions, &c.,  see  id.  s.  5,  sub-ss.  1,  3,  and  Sched.  2.  And 
as  to  adjourning-  an  inquest  to  the  next  assizes,  where  the 
jury  fail  to  agree,  see  50  &  51  Vict.  c.  71,  s.  4,  sub-s.  5.  The 
coroner  has  power  to  grant  bail  on  committal  for  man- 
slaughter (see  supra,  p.  105). 

Note.— The  Criminal  Procedure  Act,  1851  (14  &  15  Vict, 
c.  100),  applies  to  coroner's  inquisition  (ibid.  s.  30);  and 
the  foregoing  rules  as  to  indictment  apply  mutatis  mutandis, 
except  where  otherwise  stated. 
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Methods  of 
reviewing 
decisions  of 
criminal 
Courts. 


CHAPTEE  XYII. 

appeal:  MOTION  IN  ARREST  OF  JUDGMENT — MOTION 
TO  ENTER  JUDGMENT  NON  OBSTANTE  VEREDICTO 
— VENIRE  DE  NOVO — COURT  FOR  THE  CONSIDER- 
ATION OF  CROWN  CASES  RESERVED — APPEAL  TO 
THE  COURT  OF  CRIMINAL  APPEAL 

Rule  382. — The  decision  of  a  criminal  Court 
upon  the  trial  of  an  indictment,  inquisition  or 
information  may  be  reviewed  at  the  instance  of 
a  person  convicted  therein  by  (a)  the  Court  of 
trial ;  (b)  the  King's  Bench  Division  of  the  High 
Court  of  Justice ;  (c)  the  Court  of  Criminal 
Appeal. 

(a)  The   Court  of  trial    may   only  review  its  decision  on 
application  for  a  writ  of  venire  de  novo,  see  infra,  p.  367. 


King's  Bench       RuLE  388.  — The  King's  Bench   Division  may 
Division.        review  its  decision  in  a  criminal  case  on  an  appli- 
cation made,  after  conviction,  for  a  writ  of  venire 
de  novo. 

New  trial. — By  sect.  20  (1)  of  the  Criminal  Appeal  Act, 
1907  (7  Edw.  7,  c.  23),  the  power  of  the  King's  Bench 
Division  to  grant  a  new  trial  in  a  criminal  case  was  abolished. 

Motion  to  enter  judgment  no7i  obstante  veredicto. — Prior  to 
the  passing  of  the  Criminal  Appeal  Act,  1907,  a  motion  to 
enter  judgment  nan  obstante  veredicto  might  have  been  made 
as  an  alternative  to  a  motion  for  a  new  trial  [R.  v.  Platts,  28 
W.  R.  915,  per  Lush,  J.),  although  in  E.  v.  Slator  (8 
Q,.  B.  D.  272),  Denman,  J.,  denied  the  power  of  the  King's 
Bench  Division  to  enter  j  udgment  non  obstante  veredicto  in  a 
criminal  case.  The  case  of  R.  v.  Platts  (supra)  was  one  of 
obstruction  of  a  highway  (now  treated  as  a  civil  action),  and 
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Lush,  J.,  admitted  that  there  was  no  precedent  for  his 
dictum. 

However,  assuming  that  Lush,  J.'s,  statement  of  law  was 
correct,  the  express  abolition  of  new  trial  by  sect.  20  (1)  of 
the  C.  A.  Act  necessarily  entails  the  implied  abolition  of  a 
remedy  which  was,  at  most,  but  ancillary'  to  the  remedy 
expressly  abolished. 

The  point,  however,  in  view  of  the  powers  of  the  Court  of 
Criminal  Appeal,  is  of  only  technical  interest. 

Appeal  hy  means  of  writ  of  certiorari. — A  writ  of  certiorari 
will  not  be  granted  in  order  to  question  the  decision  of  a 
Court  of  assize  or  a  Court  of  quarter  sessions  {R.  v.  Oxford, 
13  East,  41 1  ;  R.  v.  Boater,  17  Cox,  569),  neither  will  an 
order  be  granted  for  such  a  purpose  (see  supra,  p.  80).  A 
Court  of  quarter  sessions  is  in  this  respect  in  the  same  position 
as  a  Court  of  assize,  as  it  has  no  power  to  state  a  case  except 
under  the  Crown  Cases  Act,  1848,  and  the  Criminal  Appeal 
Act,  1907  {R.Y.  Salop,  13  East,  95). 


Motion  to  Arrest  Judgment. 

Rule  384. — A  motion  to  arrest  judgment  on  Motion  in 
an    information,    or  an   indictment  tried    in   the  ^^^  ^'  *" 
King's  Bench  Division  or  in  a  Court  of  assize  on  judgment. 
a  King's  Bench  record,  or  which  has  been  removed 
into   the    King's    Bencli    Division   by    Order   or 
certiorari  for   the    purposes   of    such    a    motion, 
may   be   made    by    application    to   a    Divisional 
Court  for  a  rule  nisi. 

This  method  of  questioning  the  propriety  of  a  conviction 
is  only  to  a  slight  extent  an  "appeal,"  and  cannot  be  classed 
as  a  method  of  questioning  the  decision  of  a  Court.  It  is  un- 
affected by  the  Criminal  Appeal  Act,  1907,  but  will  seldom  be 
resorted  to,  as  in  almost  every  case  an  informal  motion  to 
arrest  judgment  is  made,  after  a  Verdict  of  conviction,  in  the 
Court  of  trial. 

However,  in  the  case  of  a  special  verdict,  it  is  just  possible 
that  the  proceedings  might  be  removed  into  the  King's  Bench 
Division,    in   the   case   of    a   Court   of   assize,    by   order   or 
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certiorari;  in  the  caso  of  a  Court  of  quarter  sessions,  by 
certiorari,  in  order  to  allow  such  a  motion  to  be  made.  But, 
even  in  such  a  case,  the  opinion  of  the  Court  of  Criminal 
Appeal  would  almost  certainly  be  taken  in  preference  to  the 
adoption  of  such  a  course.  See  as  to  order,  R.  v.  Dudley,  14 
Q.  B.  D.  273,  and  supra,  p.  80 ;  and  as  to  procedure  on  such 
a  motion,  C.  O.  E.  156-158  (App.  I.). 


Wheu  case 
may  be 
stated. 


1 1  &  12  Vict. 
c.  78. 


Court  for  the  Consideration  of  Crown  Cases 
Reserved. 

I.    Vase  stated  by  Judge  motu  proprio. 

Rule  ^6>Sb. — A  case  may  be  stated  by  the  judge 
of  any  Court  of  assize  (1)  or  Court  of  quarter 
sessions,  in  the  event  of  a  conviction  before  him 
of  a  person  for  any  offence,  reserving  a  question 
of  law  which  arose  at  the  trial  (2),  other  than  on 
demurrer  (8),  for  the  consideration  of  the  Court 
of  Criminal  Appeal  (4). 

(1)  See  52  &  53  Vict.  c.  63,  s.  13. 

^ote. — "  Court  of  assize  "  in  this  relation  does  not  in- 
clude a  Court  sitting  under  a  commission  of  assize  or  nisi 
p^rius  only  (11  &  12  Vict.  c.  78,  s.  1). 

It  is  doubtful,  therefore,  whether  the  judge  of  such  a 
Court  could  reserve  a  question,  but  it  is  submitted  he  could 
not;  and  see  as  to  moving  an  indictment  by  certiorari  or 
order  into  the  King's  Bench  Division  for  argument  on  a 
special  verdict,  supra,  p.  261. 

The  power  to  state  a  case  is  derived  from  11  &  12  Vict. 
0.  78,  ss.  l,2,as  amended  by  the  Criminal  Appeal  Act,  1907 
(7  Edw.  7,  c.  23). 

"  When  any  person  shall  have  been  convicted  of  any 
treason,  felony,  or  misdemeanour  before  any  Court  of  oyer 
and  terminer  or  gaol  delivery,  or  Court  of  quarter  sessions, 
the  judge  or  commissioner;  or  justices  of  the  peace  before 
whom  the  case  shaU  have  been  tried  may,  in  his  or  their  dis- 
cretion, reserve  any  question  of  law  which  shall  have  arisen 
on  the  trial  for  the  consideration  of  the  Court  of  Criminal 
Appeal;   and  thereupon  shall  have  authority  to  respite  exe- 
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cution  of  the  judgment  on  such  conviction,  or  postpone  the 
judgment  until  such  question  shall  have  been  considered  and 
decided,  as  he  or  they  may  think  fit;  and  in  either  case 
the  Court  in  its  discretion  shall  commit  the  person  convicted 
to  prison,  or  shall  take  a  recognizance  of  bail,  with  one 
or  two  sufficient  sureties,  and  in  such  sum  as  the  Court  shall 
think  fit,  conditioned  to  appear  at  such  time  or  times  as 
the  Court  shall  direct,  and  receive  judgment,  or  to  render 
himself  in  execution,  as  the  case  may  be. 

Sect.  2.  "  The  judge  or  commissioner  or  Court  of  quarter  Questions 
sessions  shall  thereupon  state,  in  a  case  signed  in  the  manner  gg^^^fjj  J^ 
now  usual,  the  question  or  questions  of  law  which  shall  have  the  judges. 
been  so  reserved,  with  the  special  circumstances  upon  which 
the  same  shall  have  arisen;  and  such  case  shall  be  trans- 
mitted to  the  said  "  Court  of  Criminal  Appeal ;  and  the  said 
Court  of  Criminal  Appeal  "  shall  thereupon  have  full  power 
and  authority  to  hear  and  finally  determine  the  said  question 
or  questions,  and  thereupon  to  reverse,  affirm,  or  amend  any 
judgment  which  shall  have  been  given  on  the  indictment 
or  inquisition  on  the  trial  whereof  such  question  or  questions 
have  arisen,  or  to  avoid  such  judgment,  and  to  order  an 
entry  to  be  made  on  the  record,  that  in  the  judgment  of 
the  said  Court  of  Criminal  Appeal  the  party  convicted  ought 
not  to  have  been  convicted,  or  to  arrest  the  judgment,  or 
order  judgment  to  be  given  thereon  at  some  other  session 
of  oyer  and  terminer  or  gaol  delivery,  or  other  sessions  of 
the  peace,  if  no  judgment  shall  have  been  before  that  time 
given,  as  they  shall  be  advised,  or  to  make  such  other  order 
as  justice  may  require " 

The  rest  of  the  section  deals  with  formal  matters. 

Sect.  3  provides  for  the  delivery  of  judgment  in  open  Court, 
and  for  argument  by  the  person  convicted  himself.  This 
latter  provision  is  impliedly  repealed  by  C.  A.  Act,  1907, 
s,  11  (1),  which  makes  the  presence  of  such  person  at  the 
hearing  of  an  appeal  on  a  question  of  law  a  matter  of  special 
leave. 

Sect.  4  provides  for  amendment  of  the  case  stated  {R.  v. 
Holloway,  1  Den.  370 ;  R.  v.  Brummitt,  L.  &  C.  9). 

As  to  time  for  stating  a  case,  see  R.  v.  Mean  (69  J.  P.  27), 
where  a  case  was  stated,  on  a  point  taken  at  a  trial  at  quarter 
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sessions  which  the  Recorder  had  promised  to  reserve,  after 
application  made  during  the  next  quarter  sessions. 

(2)  Questions  of  law  that  may  be  reserved  include  those  as 
to  the  sufficiency  of  the  indictment  {R.  v.  Webb,  1  Den.  338  ; 
M.  V.  Craddock,  2  Den.  31;  R.  v.  Garland,  11  Cox,  224), 
legality  of  a  sentence  {R.  v.  Horn,  15  Cox,  205),  and  those 
arising  upon  a  motion  in  arrest  of  judgment  {R.  v.  Martin, 
1  Den.  398) ;  and  whether  such  questions  arise  on  a  plea  of 
guilty  or  not  {R.  v.  Brown,  24  Q.  B.  D.  357  ;  R.  v.  Phimmer, 
(1902)  2K.  B.  339). 

In  R.  v.  Mellor  (7  Cox,  451)  the  Court  held  that  ihe  fact 
that  a  juror  not  called  had  served  on  the  jury  was  not  such  a 
question. 

(3)  R.  V.  Fadermann,  1  Den.  565. 

(4)  C.  A.  Act,  1907  (7Edw.  7,  c.  23),  s.  20(4).— "  All  juris- 
diction and  authority  under  the  Crown  Cases  Act,  1848,  in 
relation  to  questions  of  law  arising  in  criminal  trials  which  is 
transferred  to  the  judges  of  the  High  Court  by  section  forty- 
seven  of  the  Supreme  Court  of  Judicature  Act,  1873,  shall  be 
vested  in  the  Court  of  Criminal  Appeal  under  this  Act,  and  iu 
any  case  where  a  person  convicted  appeals  under  this  Act 
against  his  conviction  on  any  ground  of  appeal  which  involves 
a  question  of  law  alone,  the  Court  of  Criminal  Appeal  may,  if 
they  think  fit,  decide  that  the  procedure  under  the  Crown 
Cases  Act,  1848,  as  to  the  statement  of  a  case  should  be 
followed,  and  require  a  case  to  be  stated  accordingly  under 
that  Act  in  the  same  manner  as  if  a  question  of  law  had  been 
reserved."     (See  next  note.) 

II.    Case  stated  by  the  Judge  by  direction  of 
Court  of  Criminal  Appeal, 

See  supra  (4). 

The  Court  may  so  direct  at  the  instance  of  either  the  person 
convicted  or  the  prosecution,  or  motu  proprio. 

C.  A.  Rules,  1908,  26  (App.  J.). 

Note. — Other  points  to  be  noted  on  this  subject  are  :  the 
case  should  briefly  present  substantial,  and  not  hypothetical, 
questions   on    matters   other    than   practice    {R.    v.    Stubbs, 
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Dears.  555)  in  such  a  way  as  to  enable  the  Court  to  give 
their  decision  in  the  first  instance,  and  the  Court  will  send 
back  for  amendment  a  case  materially  faulty.  If  counsel  is 
dissatisfied  with  the  form  of  the  case  stated,  he  may  commu- 
nicate with  the  judge  reserving  it  and  suggest  an  amendment 
{E  V.  Smith,  4  Cox,  42). 

If  the  judge  who  presided  at  the  original  trial  dies  without 
signing  the  case,  as  prescribed  by  11  &  12  Vict.  c.  78,  s.  2,  it 
is  a  question  whether  the  Court  can  consider  it. 

In  Feathers  toners  Case  (Dears.  369)  it  was  held  that  though 
the  judge  who  reserved  the  caso  had  died  without  signing  it, 
another  judge  named  in  the  commission,  being  "virtually 
present  at  the  trial,"  could  sign  it. 

Queer e :  If  only  one  judge  was  named  in  a  commission, 
could  any  one  of  the  official  commissioners  do  so '?  Probably 
it  would  be  held  that  he  could. 

The  Rules  of  the  Court  for  the  Consideration  of  Crown  Rules  of 
Cases  Reserved  were  promulgated  on  1st  June,   1850,  and  ^'^""• 
are— 

(1)  That  when  any  cases  shall  be  transmitted  by  a  Court 
of  oyer  and  terminer  or  gaol  delivery,  or  Court  of  quarter 
sessions,  for  the  consideration  of  this  Court,  the  original 
case,  signed  by  the  judge  or  commissioner,  or  chairman 
of  sessions,  reserving  the  question  of  law,  and  seventeen 
copies  of  each  case,  one  for  each  judge  and  one  for  each 
party,  shall  be  delivered  to  the  clerk  of  this  Court,  at  the 
Exchequer  Chamber,  Westminster,  at  least  four  days  before 
the  day  appointed  for  the  meeting  of  the  said  Court. 

(2)  That  every  case  transmitted  for  the  consideration 
of  this  Court  shall  briefly  state  the  question  or  questions  of 
law  reserved,  and  such  parts  only  as  raise  the  question  or 
questions  submitted.  If  the  question  turns  upon  the  in- 
dictment, or  upon  any  count  thereof,  then  the  case  must 
set  forth  the  indictment  or  the  particular  count. 

(3)  That  no  case  be  heard  upon  any  demurrer  to  the 
pleadings. 

(4)  That  every  case  state  whether  judgment  on  the  con- 
viction was  passed  or  postponed,  or  the  execution  of  the 
judgment  respited,  and  whether  the  person  convicted  be 
in  prison,  or  has  been  discharged  on  recognizance  of  bail 
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to  appear  and  receive  judgmeni,  or  to  render  himself  in 
execution. 

(5)  That  when  any  case  is  intended  to  be  argued  by 
counsel  or  by  the  parties,  notice  thereof  be  given  to  the 
clerk  of  this  Court  at  least  two  days  previously  to  the  sitting 
of  the  said  Court. 

(6)  That  with  every  case  delivered  to  the  judges  of  this 
Court  (except  such  cases  as  shall  be  reserved  by  such 
judges),  the  fee  payable  to  the  clerks  of  the  said  judges 
shall  not  exceed  the  fee  payable  on  demurrer  and  other 
paper  books,  as  contained  in  the  table  allowed  and  sanc- 
tioned by  the  judges  pursuant  to  the  statute  7  Will.  4  &  1 
Vict.  c.  30. 

Note. — This  statute  has  been  repealed.  For  fees,  see 
Table  of  Court  Fees  (Sh.  &  M.  Pr.  C.  O.  2nd  ed.  583). 

reniredenovo.       RuLK  ^^86. — The  Court  foF  the  Consideration  of 
Crown  Cases  Reserved,  the  jurisdiction  of  which 
is  now  vested  in  the  Court  of  Criminal  Appeal, 
•  has  power  to  award  a  writ  of  venire  de  novo. 

R.  V.  Martin  (L.  R.  1  C.  C.  R.  214),  where  the  question  sub- 
mitted was  whether  there  was  a  mistrial  owing  to  the  jurors, 
who  had  been  taken  to  view  the  locus  in  quo,  having  ques- 
tioned some  of  the  witnesses.  The  Court  (Bovill,  C.  J., 
Bramwell,  B.,  Byles,  Blackburn,  and  Mellor,  JJ.)  held  that 
there  was  no  mistrial,  saying  also  :  "  If  .  .  .  many  serious 
considerations  would  have  arisen,  as,  for  instance,  whether  a 
venire  de  new  would  have  been  the  proper  remedy";  but 
apparently  not  questioning  the  power  of  the  Court  to  order  a 
venire  de  novo. 

R.  V.  Mellor  (7  Cox,  454),  where  the  question  was  whether 
the  fact  that  a  juror  not  called  served  on  the  jury  amounted 
to  a  mistrial,  and  the  Court  held  that  it  did  not.  The  majority 
of  eight  judges  alpo  held  that  the  Court  had  no  power  to  issue 
a  venire  de  novo,  but  the  minority  of  six  judges  thought  that 
it  had. 

Subsequently  in  R.  v.  Yeadon  (L.  «&  C.  81),  the  Court  did 
on  a  mistrial  order  a  venire  de  novo  to  issue,  and  three  mem- 
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bers  of  the   Court   were   among  the  majority  in  the  case  of 
J{.  V.  Mellor. 

Authority  is,  tlierefore,  in  favour  of  the  rule,  but  apart 
from  such,  the  words  in  the  section,  "  make  such  other  order," 
&c.,  are  ample  to  justify  the  grant  of  a  vetiire  tie  novo. 
(Cf.  the  decision  on  these  words  in  R.  v.  Saunders,  (1899)  1 
Q.  B.  490.) 


Appeal  by  application  for  a  writ  of  venire 

de  novo. 

Rule  887. — A  venire  de  novo  may  be  awarded —  Appeal- 
writ  of  vetiire 

(a)  By  a  Court  in  which  the  trial  has  taken  fie  novo. 

place  (1). 

(b)  The   King's   Bench  Division  on   motion 

made  therein  (2). 

(c)  The  Court  of  Criminal  Ap])eal  (3) 

whenever  it  appears  that  there  has  been  a  mistrial 
on  an  indictment,  inquisition  or  information  for 
any  offence  (4). 

(1)  It  is  doubtful  whether  a  Court  of  trial  has  power  to 
grant  a  venire  de  novo  on  a  mistrial. 

In  B,.  V.  Vaughan  (5  Burr.  2661),  it  was  apparently  held 
that  it  has,  on  a  special  verdict;  but  that  case  was,  in  the 
King's  Bench  Division,  on  an  information,  and,  as  wdll  be 
seen  from  the  report,  of  a  somewhat  exceptional  character. 
In  practice,  the  question  is  hardly  likely  to  arise,  as  a  Court 
of  trial  would  on  a  mistrial  either  treat  the  trial  as  a  nullity, 
and  refer  the  parties  to  the  King's  Bench  Division,  or  state  a 
case  for  the  Court  of  Criminal  Appeal. 

If,  however,  the   question  should  come  up  for  decision, 
probably  it  would  be  held  that  the  Court  of  trial  may  grant     " 
a  venire  de  novo,  and  this  view  has  been  adopted  in  the 
rule. 

See  also  R.  v.  Fowler,  4  B.  &  Aid.  273. 

(2)  R.  V.  Murphy,  L.  R.  2  P.  C.  535;  and  authorities 
cited  in  note  infra. 
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(3)  A  question  that  has  not  yet  been  judicially  discussed 
is,  whether  the  jurisdiction  and  authority  transferred  to  the 
Court  of  Criminal  Appeal  by  sect.  20  (4)  of  the  C.  A.  Act, 
^ives  jurisdiction,  in  any  case,  to  the  Court  of  Criminal 
Appeal  to  award  a  venire  de  novo. 

On  the  one  hand,  it  may  be  ur^ed  that  the  jurisdiction 
thus  transferred  only  referred  to  cases  specially  dealt  with 
under  the  Crown  Cases  Act,  1848,  and  not  to  ordinary 
appeals. 

On  the  other  hand,  it  may  be  said  that  the  old  Court 
(C.  C.  R.)  had  jurisdiction  to  deal  with  all  questions  of  law 
arising  at  a  trial,  provided  such  were  properly  brought 
before  it.  and  that  such  universal  jurisdiction  has  been 
transferred  to  the  new  Court,  with  the  machinery  varied. 
It  is  submitted  that  the  latter  view  is  correct,  and  that  the 
authority  of  the  C.  C.  C.  R.  to  award  a  venire  de  novo  on 
a  mistrial  (that  being  a  "  question  of  law  "),  belongs  now 
to  the  Court  of  Criminal  Appeal. 

(4)  See  infra,  not«. 
Venire  de  novo  was,  in  a  more  remote  period,  the  only 

refttre  de  tiovo.  ^rieans  of  setting  aside  a  verdict  in  a  criminal  case. 

Subsequently,  the  Court  of  King's  Bench  applied  to  mis- 
demeanours "  found "  or  removed  into  itself  the  civil 
rules  as  to  new  trial,  leaving  treason  and  felony  subject  to 
the  old  rule  that  unless  the  trial  therefor  was  a  nullity, 
the  verdict  must  stand. 

In  R.  V.  Murphy  (L.  R.  2  P.  C.  p.  543),  Sir  Roundell 
Palmer,  arguendo,  said:  "  Though  there  is  a  distinction 
between  the  ancient  form  of  a  veftire  de  novo,  and  the 
modern  practice  of  granting  a  new  trial,  yet,  in  effect,  they 
are  the  same,  the  granting  of  a  new  trial  being  the  simpler 
and  more  ordinary  form,  and  therefore,  adopted  in  modern 
times  in  all  civil  suits  ...  a  venire  de  novo  can  only 
issue  upon  matter  appearing  on  the  record." 

In  the  same  case,  Sir  John  Coleridge,  for  the  other  side, 
arguendo,  said  (p.  543):  "According  to  all  the  authori- 
ties a  venire  facias  de  novo  issues  where  there  ai^pears 
upon  the  face  of  the  record  reason  to  avoid  the  proceedings," 
and  Sir  William  Erie,  in  giving  judgment,  said:  "  The  cases 
in  which  a  verdict  upon  a  charge  of  felony  has  been  held 
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to  be  a  nullity,  and  a  venire  de  novo  awarded,  have  not 
been  classified  in  the  digests;  there  are  cases  of  defect  of 
jurisdiction  in  respect  of  time,  place  or  person,  cases  of 
verdicts  so  insufficiently  expressed,  or  so  ambiguous,  that 
a  judgment  could  not  be  founded  thereon,"  in  short,  that 
a  venire  de  novo  was  only  awarded  when  there  had  been 
in  law  no  trial,  and  that  such  fact  must  appear  on  the  face 
of  the  record. 

In  Witham  v.  Lewis  (a  civil  action),  1  Wils.  56,  Willes, 
L.  C.  J.,  said:  "A  venire  de  novo,  which  can  only  be 
granted  in  one  of  these  two  oases:  as  1st,  if  it  appears 
upon  the  face  of  the  verdict  that  it  is  so  imperfect  that 
no  judgment  can  be  given  upon  it;  2ndly,  where  it  appears 
that  the  jury  ought  to  have  found  other  facts  differently,  and 
it  cannot  be  granted  in  any  other  case." 

In  1  Chit.  Cr.  L.  p.  654.  the  paragraphs  are  ambiguous, 
and  limit  the  grant  of  a  "  venire  "  to  cases  where  the  re- 
cord shows  mistrial,  i.e.,  where  a  special  verdict  was  de- 
fective, or  a  general  verdict  ambiguous  or  improper. 

The  cases  in  which  it  has  been  held  or  judicially  stated  that 
a  venire  de  novo  might  be  awarded,  and  which  still  hold  good, 
are — 

(1)  Where  there  was  a  want  of  jurisdiction  in  the  Court 

{R.  V.  3furphy,  uhi  supra). 

(2)  "Where   a   challenge    due    to    accused  was    disallowed 

(R.  V.  Edmonds,  4  B.  &  Aid.  471). 

(3)  Where   a   member  of    the  jury  had  seriously  miscon- 

ducted himself  {R.  v.  Foioler,  4  B.  &  Aid.  273  ; 
but  see  R.  v.  Martin,  L.  E.  1  C.  C.  E.  378 ;  R.  v. 
Murphy,  L.  E.  2  P.  C.  535). 

(4)  Where  a  verdict  was  so  insufficiently  expressed,  or  is  so 

ambiguous  that  no  judgment  can  be  given  on  it 
{R.  V,  Wood/all,  5  Burr.  2561  ;  Winsor  v.  R.,  per 
Blackburn,  J.,  35  L.  J.  M.  C.  121,  133). 

(5)  Where    after    conviction   for  felony  an  accused  is  not 

called  upon  to  move  in  arrest  of  judgment  {R.  v. 
Geary,  2  Salt.  630). 

(6)  Where  a   judge,   through  mistake  in  law,  refused  to 

receive  the  verdict  of  the  jury,  and  directed  them 
B.R.  B  B 
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to   return    another  verdict,  which  thev  accordingly 
returned  ( R.  v.  Yeadon,  L.  &  C.  81). 

As  to  the  Tt  seems  that  the  old  law  as  to  the  necessity  that  the  defect 

that  ^defect        should  appear    on  the    face  of    the  record,    is  no    longer  in 

should  appear  force.      The  following    cases,   it  is  submitted,  bear  out  this 

on  the  face  •        . 

of  the  record.    View  .—         ^ 

In  R.  V.  Fouler  and  Sex  Urn,  4  B.  &  Aid.  273,  whereon  atrial 
for  felony,  after  verdict  of  guilty  and  before  sentence,  the 
quarter  sessions  justices  learned  that  after  retiring  one  juror 
had  separated  from  his  fellows  and  conversed  with  a  stranger 
about  the  case.  The  justices,  therefore,  quashed  the  verdict 
and  directed  a  ventre  de  7iovu.  On  the  second  trial  the  pri- 
soner was  convicted,  and  a  writ  of  error  was  brought  on  a 
ground  (among  others)  that  the  justices  had  no  power  to 
order  a  second  trial,  but  it  was  held  that  the  judgment 
was  right.  Now  as  to  this.  Sir  W.  Erie,  in  R.  v.  Murphy 
(supra),  at  p.  544,  says:  "  In  R.  v.  Fowler,  the  Court  seems 
to  have  considered  that  the  venire  de  novo  was  erroneous, 
because  it  ,  .   ." 

If  this  is  so,  then  it  is  not  an  instance  of  a  venire  de  iiovo 
being  properly  ordered  in  respect  of  a  matter  not  on  the  face 
of  the  record. 

In  R.  V.  Mellor  (Dears.  «&  B.  468),  Lord  Campbell,  C.  J., 
said :  "  .  .  .  and  to  the  objection  that  it  did  not  appear  on 
the  record,  he  said  that  in  such  cases  where  the  objection 
could  not  appear  on  the  record,  the  fact  might  be  ascertained 
by  extraneous  evidence." 

In  this  case  the  objection  was  on  the  ground  that  a  juror 
who  had  not  been  called  had  served  on  the  jury  of  trial,  which 
fact  was  not  discovered  until  after  verdict  and  sentence;  and 
the  Court  refused  to  award  a  venire  de  novo. 

In  R.  V.  Yeadon  (L.  &  C.  81)  the  accused  was  indicted  for 
an  aggravatf^d  assault :  the  jury  convicted  him  of  a  common 
assault,  but  the  chairman  of  the  quarter  sessions,  being  of 
opinion  that  the  verdict  for  the  lesser  offence  was  not  warranted 
by  law,  told  the  jury  to  reconsider  their  verdict;  and  if  they 
thought  there  had  been  an  assault  of  any  kind,  it  was  their 
duty  to  convict  of  the  aggravated  assault  charged. 

The  jury  then  so  convicted  ;  and  the  conviction  was  set  aside 
by  the  Court  for  the  Consideration  of  Crown  Cases  Reserved, 
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and  a  venire  de  novo  awarded.  A  stronger  case  than  this  it 
would  be  impossible  to  find.  It  has  been  suggested  to  the 
writer  by  Sir  Harry  Poland,  K.C.,  that  Lord  Campbell's 
dictum  {supra)  should  be  qualified  by  adding  the  words 
''  assuming  that  the  objection  was  essentially  a  matter  of 
record  "  ;  but  this  suggestion  the  writer  respectfully  declines 
to  adopt,  preferring  the  more  general  interpretation  by 
Blackburn,  J.,  in  Winsor  v.  R.  (35  L.  J.  M.  C.  121):— "The 
true  principle  is  this,  that  where,  after  jury  process  has  been 
issued,  there  has  not  been  a  verdict  decisive  either  of  guilt  or 
innocence,  in  any  case,  whether  it  be  from  error  in  the  judge 
or  the  fault  of  the  jury,  or  the  judge  improperly  discharging 
the  jury,  in  all  cases,  indifPerently,  the  indictment  has  not 
been  disposed  of,  and  there  ought  to  be  a  venire  de  novoJ^ 

In  a  case  that  came  before  the  Court  of  Criminal  Appeal 
{R.  V.  Dyson,  (1908)  2  K.  B.  454)  the  question  arose  (in  the 
course  of  correspondence  in  the  "Times"  newspaper  between 
Sir  Harry  Poland  and  the  writer)  as  to  whether  the  Court  of 
Criminal  Appeal  had  power  to  award  a  venire  de  novo.  The 
facts  were  shortly:  The  accused  was  convicted  of  manslaughter. 
The  evidence  showed  that  the  injuries  which  caused  the  death 
of  the  deceased  were  inflicted  by  the  accused  in  November, 
1906,  and  December,  1907.  The  death  occurred  in  March, 
1908,  more  than  a  year  and  a  day  after  the  infliction  of  the 
injuries  in  November,  1906.  The  judge  at  the  trial  directed 
the  jury  that  if  they  were  of  opinion  that  the  injuries  of 
November,  1906,  were  resj^onsible  for  the  death,  they  might 
convict  the  accused. 

The  jury  convicted  the  accused,  but  he  was  subsequently 
liberated  by  the  Court  of  Criminal  Appeal,  which  decided  that 
the  j  udge  was  wrong  in  law,  and  that  they  had  no  power  to 
do  anything  but  set  aside  the  conviction.  Su-  Harry  Poland 
contended  that  this  view  was  right,  but  the  writer  contended 
that  a  venire  de  novo  should  have  been  awarded  (and  this  is 
still  his  opinion),  on  the  ground  that  the  accused  had  never 
been  tried  for  the  offence  of  which  in  law  he  might  have  been 
convicted. 
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CHAPTER  XVIII. 


Appeal 


APPEAL  TO  THE  COURT  OF  CRIMINAL  APPEAL 

Constitution     j^yL^.  388.— The  Court  of  Criminal   Appeal  is  a 

of  Court  of         ^^  .  ipiii'i  piT^*^ 

Criminal  Coui't  Constituted  oi  all  thi;  judges  ot  the  King  s 
Bench  Division,  or  any  uneven  number  of  those 
judges,  not  being  less  than  three  judges. 

The  Court  of  Criminal  Appeal  was  established  by  the 
Criminal  Appeal  Act,  1907  (7  Edw.  7,  c.  23),  and  was  amended 
as  to  sects,  1  and  2  by  the  Criminal  Appeal  (Amendment)  Act, 
1908  (8  Edw.  7,  c.  46). 

"  1. — (1)  There  shall  be  a  Court  of  Criminal  Appeal,  and 
the  Lord  Chief  Justice  of  England  and  all  the  judges  of  the 
King's  Bench  Division  of  the  High  Court  shall  be  jtidyes  of 
that  Court. 

Note. — This  is  sect.  1  (1),  as  amended  by  sect.  1  of  8  Edw.  7, 
c.  46. 

(2)  For  the  purpose  of  hearing  and  deteruiiuiug  appeals 
under  this  Act,  and  for  the  purpose  of  any  other  proceedings 
under  this  Act,  the  Court  of  Criminal  Appeal  shall  be  sum- 
moned in  accordance  with  directions  given  by  the  Lord  Chief 
Justice  of  England  with  the  consent  of  the  Lord  Chancellor, 
and  the  Court  shall  be  duly  constituted  if  it  consists  of  not 
less  than  three  judges  and  of  an  uneven  number  of  judges. 

If  the  Lord  Chief  Justice  so  directs,  the  Court  may  sit  in 
two  or  more  divisions. 

The  Court  shall  sit  in  London  except  in  cases  where  the 
Jjord  Chief  Justice  gi\es  special  directions  that  it  shall  sit  at 
some  other  place. 

(3)  The  Lord  Chief  Justice,  if  present,  and  in  his  absence 
the  senior  member  of  the  Court,  shall  be  president  of  the 
Court. 


Sittings  of 
Court. 
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(4)  The  determination  of  any  question  before  the  Court  of 
Criminal  Appeal  shall  be  according  to  the  opinion  of  the 
majority  of  the  members  of  the  Court  hearing  the  case. 

(5)  Unless  the  Court  direct  to  the  contrary  in  cases  where,  Delivery  of 

in  the  opinion  of  the  Court,  the  question  is  a  question  of  law  judgment  of 
,.,.  Ill  -1  -1  majority  of 

on  which  it    would    be  convenient  that  separate  judgments  Court. 

should  be  pronounced  by  the  members  of  the  Court,  the  judg- 
ment of  the  Court  shall  be  pronounced  by  the  president  of  the 
Court  or  such  other  member  of  the  Court  hearing  the  case  as 
the  president  of  the  Court  directs,  and  no  judgment  with 
respect  to  the  determination  of  any  question  shall  be  separately 
pronounced  by  any  other  member  of  the  Court. 

(6)  If  in  any  case  the  director  of  public  prosecutions  or  the  Appeal  by 
prosecutor  or  defendant  obtains  the  certilicate  of  the  Attorney-  ]^^^  t^ 
General  that  the  decision  of  the  Court  of  Criminal  Appeal  in-  Lords, 
volves  a  point   of  law  of  exceptional  public  importance,  and 

that  it  is  desirable  in  the  public  interest  that  a  further  appeal 
should  be  brought,  he  may  appeal  from  that  decision  to  the 
House  of  Lords,  but  subject  thereto  the  determination  by  the 
Court  of  Criminal  Appeal  of  any  appeal  or  other  matter 
which  it  has  power  to  determine  shall  be  final,  and  no  appeal 
shall  lie  from  that  Court  to  any  other  Court. 

(7)  The  Court    of    Criminal   Appeal  shall    be    a  superior  status: 

Court  of  record,  and  shall,  for  the  purposes  of  and  subject  to  5'"^®®*^! 

'       ,  .       ,    '  PI,  1  .        .      Court,  &c. 

the  provisions  of  this  Act,    have  lull   power  to  determine,  m 

accordance  with  this  Act,  any  questions  necessary  to  be  deter- 
mined for  the  purpose  of  doing  justice  in  the  case  before  the 
Court. 

(8)  Rules  of  Court  shall  provide  for  securing  sittings  of  the 
Court  of  Criminal  Appeal,  if  necessary,  during  vacation. 

(9)  Any  direction  which  may  be  given  by  the  Lord  Chief 
Justice  under  this  section  may,  in  the  event  of  any  vacancy  in 
that  office,  or  in  the  event  of  the  incapacity  of  the  Lord  Chief 
Justice  to  act  from  any  reason,  be  given  by  the  senior  judge 
of  the  Court  of  Criminal  Appeal. 

2.  There    shall   be    a  registrar  of    the   Court  of   Criminal  Registrar  of 
Appeal  (in  this  Act  referred  to  as  the  registrar)  who  shall  be  ^J^^  Court  of 
the  Master  of  the  Crown  Office  and  shall  be  entitled  to  such  Appeal, 
additional  salary  (if  any),  and  be  provided  with  such  addi- 
tional staff  (if  any),   in  respect  of   the  office  of  registrar  as 
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the  Lord  Chancellor,  with  the  concurrence  of  the  Treasury, 
may  determine." 

Note. — This  is  s.  2  of  the  Criminal  Appeal  Act  as  amended 
by  8.  2  (1)  of  the  Criminal  Appeal  (Amendment)  Act.  See 
also  ibid.  s.  2  (2)  as  to  the  appointment  of  an  assistant 
registrar. 

Right  of  Rule  '^89. — A   person  (1)  convicted  (2)  on  in- 

cnminar        dictmcnt  (8)  may   appeal   under  this  Act  to  the 
cases.  Court  of  Criminal  Appeal — 

(a)  Against  his  conviction   on   any  ground  of 

appeal  which  involves  a  question  of  law 
alone  (4) ;  and 

(b)  With  the  leave  of  the  Court  of  Criminal 

Appeal  or  upon  the  certificate  (o)  of  the 
judge  who  tried  him  that  it  is  a  fit  case 
for  appeal  against  his  conviction  on 
any  ground  of  appeal  which  involves  a 
question  of  fact  alone  (6),  or  a  question 
of  mixed  law  and  fact  (7),  or  any  other 
ground  whicli  appears  to  the  Court  to 
be  a  sufficient  ground  of  appeal  (8) ; 
and 

(c)  With  the  leave  of  the  Court  of  Criminal 

Appeal  against  the  sentence  passed  on 
his  conviction,  unless  the  sentence  is  one 
fixed  by  law  (9). 

This  is  sect.  3  of  the  (C.  A.)  Act. 

(1)  See  52  &  53  Vict.  c.  63,  s.  2,  supra,  p.  8. 

(2)  A  person  is  *'  convicted  "  when  he  pleads  guilty  or  is 
found  guilty  by  the  jury  of  the  offence  charged  in  the  in- 
dictment. (/?.  V.  Blaby,  (1894)  2  Q.  B.  170;  K  v.  Ettridgr, 
73  J.  P.  254 ;  R.  v.  Verney,  73  J.  P.  288.)  At  common  law 
it  may  be  that  a  person  is  not  deemed  "convicted  "  until  he 
has  been  sentenced.  {Burgess  v.  Boetejleur,  7  M,  &  G.  481. 
But  see  Jephson  v.  Barker^  3  T.  L.  E,.  408.)  And  for  the  pur- 
poses of  the  Criminal  Appeal  Pule  13,  "  conviction  "  is  defined 
as  "  the  verdict  or  plea  of  guilty,  and  any  final  judgment 
passed  thereon."     This,  however,  refers  to  the  formal  matter 
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of  issuing  a  certificate  of  conviction,  and,  with  this  exception, 
there  is  no  doubt  but  that  the  meaning  of  "convicted"  is 
as  stated.  Sect.  3  (c)  refers  to  the  "  sentence  passed  on  his 
conviction."  Rule  17  refers  to  "conviction  or  sentence"; 
and  "conviction"  is  differentiated  from  "sentence"  in 
Rule  18  ;  and  in  Rule  19,  which  deals  with  the  time  for 
appealing  by  a  person  "convicted  and  sentenced."  See  also 
R.  V.  Ireland,  4  Or.  App.  Gas.  87. 

Note. — No  appeal  lies  from  a  conviction  on  an  ex  officio 
information  on  the  Revenue  side  of  the  K.  B.  D.  {B,.  v. 
Hausmann,  73  J.  P.  516). 

(3)  See  sect.  20  (2),  which  applies  the  (C  A.)  Act  to  con- 
victions on  criminal  informations  and  coroners'  inquisitions, 
&c.,  with  a  saving  in  the  case  of  convictions  in  the  House  of 
Lords. 

(4)  "A  question  of  law  alone." 

The  following  are  questions  of  law  : — 

(a)  Sufficiency  of  the  indictment  {R.  v.  Hunting,  73  J.  P. 

12  ;  R.\.  Stride,  (1908)  1  K.  B.  617  ;  R.  v.  Stoddart, 
73  J.  P.  348). 

(b)  Wrongful  admission  or  rejection  of  evidence — (a)  In 

chief  {R.  V.  Westacott,  25  T.  L.  R.  192)  ;  (b)  In 
cross-examination  {R.  v.  Preston,  (1909)  1  K.  B.  568). 

(c)  Failure  to  inform  an  accused  of  his  right  to  give  evi- 

dence on  oath  {R.  v.   Warren,  73  J.  P.  359). 

(d)  Failure  of  judge  to  withdraw  case  from  the  jury  on  the 

ground  that  there  was  no  evidence  to  go  to  them 
{R.  V.  Dunleavy  (No.  2),  73  J.  P.  56  ;  see  also  R.  v. 
George,  73  J.  P.  11). 

(e)  Misdirection  of  the  jury  by  the  judge  {R.  v.  Meyer,  99 

L.  T.  202  ;  R.  v.  Joyce,  72  J.  P.  483  ;  R.  v.  Deana, 
73  J.  P.  255  ;  R.  V.  Dyson,  (1908)  2  K.  B.  454  ;  R. 
V.  Stoddart,  73  J.  P.  348). 

(f)  Omission  by  the  judge  to  observe  the  ordinary  prac- 

tice of  judges  in  directing  the-  jury  in  the  parti- 
cular class  of  case. 

This  is  the  ground  of  the  decision  in  R.  v.  Tate,  (1908) 
2  K.  B.  680,  where  a  conviction  was  quashed  on  the  ground 
that  the  judge  had  omitted  to  warn  the  jury  that  they 
ought  not  to  convict  the  accused  on  the  uncorroborated 
evidence  of  an  accomplice. 
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See  also  R.  v.  Beauchamp,  73  J.  P.  223;  R.  v.  Warner, 
73  J.  P.  53;  R.  v.  Everest,  73  J.  P.  269;  and  jR.  v.  Kelly, 
Times  Newspaper,  18  December,  1909,  where  a  conviction 
as  a  habitual  criminal  was  quashed,  on  the  ground  that  the 
judge  did  not  direct  the  jury  that  there  was  a  considerable 
interval  after  the  last  conviction  which  had  not  been  ac- 
counted for  by  the  prosecution. 

(g)   Erroneous    entry   of    judgment    on   verdict   of   jury 

(R.  V.  Knight,  73  J.  P.  15). 
(h)  Any  objection  that  would  be  suflficient  to  justify  a 

Court  in  awarding  a  venire  de  novo. 

On  examination,  it  will  be  found,  that  in  all  cases  where 
venire  de  novo  haa  been  awarded,  the  ground  is  that  there 
was  no  such  hearing  and  determining  as  required  by  law 
(see  p.  368  et  seq.). 

Note. — The  exercise  of  his  discretion  by  a  judge  in  dis- 
charging a  jury  is  not  a  question  of  law  within  the  C.  A. 
Act,  1907  (R.  V.  Lewis,  78  L.  J.  K.  B.  722). 

See  as  to  apparent  limitation  of  right  to  appeal  on  this 
ground,  infra,  s.  15  (2),  and  note  thereon. 

See  also  R.  v.  Williamson  (24  T.  L.  R.  619),  where  the 
Court  refused  leave  to  appeal  where  there  was  evidence  upon 
which  the  jury  might  properly  have  convicted. 

(5)  See  C.  A.  Rule  6  as  to  certificate. 

(6)  Question  of/act  alone. — Exempli  gratia :  where  a  person 
is  charged  with  an  offence,  and  the  defence  put  forward  is  an 
alibi,  and  the  question  for  the  jury  is  simplj'  whether  the 
person  who  did  a  certain  deed  was  the  accused,  and  there  is  a 
conviction  on  conflicting  evidence,  and  appeal  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence. 

Note. — There  is  no  appeal  against  the  finding  of  a  jury  on 
a  preliminary  enquiry  as  to  the  fitness  of  the  accused  to  plead 
{R.  V.  Jefferson,  72  J.  P.  467). 

(7)  "-4  question  of  m^ixed  law  and  fact. ^^ — An  illustration 
may  be  found  on  the  trial  of  an  accused  for  larceny,  where 
the  defence  is  "  Z»ond y?c?e  claim  of  right."  In  this  case  the 
jury  have  not  only  to  find  the  facts,  but  also  to  apply  the  law 
to  those  facts,  the  duty  of  the  judge  being  to  state  to  the 
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jury  the  principles  of   law   generally   apjjlicable  to  such  a 
case. 

See  also  Bonlton  on  Criminal  Appeals,  p.  10. 

(8)  A  mistake  of  fact  by  the  judge  or  an  omission  to  refer 
to  some  point  in  favour  of  the  accused  comes  within  the  words 
"  any  other  ground,"  assuming  it  does  not  amount  to  an  error 
in  law. 

See  supra,  p.  375,  and  R.  v.  Lee,  72  J.  P.  'Ib'd;  R.  v. 
Rutter,  73  J.  P.  12;  R.  v.  Hendry,  25  T.  L.  E.  635,  in  which 
(last)  case  it  was  held  that  a  conviction  should  be  quashed  on 
the  ground  that  there  was  a  strong  probability  that  if  the 
evidence  of  certain  witnesses  for  the  prisoner  who,  when  the 
case  was  heard,  were  absent  through  a  misunderstanding,  had 
been  before  the  jury,  the  prisoner  would  have  been  acquitted. 

(9)  An  instance  of  a  sentence  fixed  by  law  is  the  case  of 
murder.     See  also  supra,  p.  259. 

Rule  890. — A  person  sentenced  to  preventive  Prevention 
detention  may,  notwithstanding  anything  in  the  ^cf^iTos 
Criminal  Appeal   Act,    1907,   appeal  against  the  (s  Edw.  7, 
sentence    without    the    leave    of    the    Court    of  ^'  ^^^' 
Criminal  Appeal. 

This  is  sect.  11  of  8  Edw.  7,  c.  59. 

As  to  preventive  detention,  see  supra,  p.  305. 

Rule  891. — The  Court  of  Criminal  Appeal  on  Determina- 
any  such   appeal   against   conviction   shall   allow  peris^iifordi- 
the    appeal    if    they    think    that  the    verdict    of  nary  cases. 
the    jury    should   be    set    aside    on    the    ground 
that  it  is  unreasonable    or    cannot  be    supported 
having    regard    to    the    evidence    (1),    or    that 
the   judgment    of    the    Court   before    whom    the 
appellant  was  convicted  should  be  set  aside  on 
the  ground  of  a  wrong  decision  of  any  question 
of  law  (2)  or  that  on  any  ground   there  was   a 
miscarriage  of  justice  (3),  and  in  any  other  case 
shall  dismiss  the  appeal : 
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Provided  that  the  Court  may,  notwithstanding 
that  they  are  of  opinion  that  the  point  raised  in 
the  appeal  might  be  decided  in  favour  of  the 
appellant,  dismiss  the  appeal  if  they  consider 
that  no  substantial  miscarriage  of  justice  has 
actually  occurred  (4). 

This  is  sect.  4  (1)  of  the  (C.  A.)  Act. 

(1)  See  R.  V.  Pearson  {No.  1),  72  J.  R  449;  Jl.  v.  Urn's,  73 
J.  P.  15. 

(2)  See  supra,  p.  375. 

(3)  If  it  is  shown  that  a  verdict  is  bad  ovvinjjf  to  a  wrong 
decision  of  a  question  of  law,  a  venire  de  novo  may  be 
ordered  in  a  fitting  case,  supra,  p.  367,  or  the  appeal  must 
be  allowed,  unless  the  case  can  be  brought  within  the  pro- 
viso. 

In  JR.  V.  Dyson,  (1908)  2  K.  B.  454;  72  J.  P.  303,  it  was 
held  that  in  order  to  bring  a  case  within  the  proviso  it  must 
be  shown  that  the  jury,  if  properly  directed,  must  have 
found  the  accused  guilty  (see  also  R.  v.  Coleman,  24 
L.  T.  R.  798,  to  the  same  effect). 

But  in  R.  V.  Stoddart  (73  J.  P.  348),  Lord  Alverstone, 
C.  J.,  in  delivering  the  judgment  of  the  Court,  said: 
"  There  was,  in  the  opinion  of  the  Court,  strong  evidence 
against  him  to  support  the  view  taken  by  the  jury;  but 
we  cannot  say  that  the  facts  established  are  inconsistent 
with  his  innocence.  Attention  was  called  upon  this  point 
to  the  judgment  of  this  Court  in  Rex  v.  Dyson  (24  Times 
L.  R.  653;  72  J.  P.  303),  in  which  in  delivering  the  judg- 
ment of  the  Court  dealing  with  this  proviso,  I  said  that 
we  tiould  not  in  that  case  say  that  if  they  had  been  pro- 
perly directed  the  jury  must  have  come  to  the  conclusion 
which  would  have  supported  the  conviction.  We  think  it 
is  open  to  consideration  whetlier  the  word  '  must '  is  not 
too  strong,  and  whether  the  proper  question  is  not,  whether 
if  properly  directed  the  jury  would  have  returned  the  same 
verdict." 

If  this  latter  view  is  the  proper  one,  it  means  that  the 
c(uestion  the  Court  of  Criminal  Appeal  will  put  to  it  itself 
is  not,  "  were  the  facts  such  as  to  compel  the  jury,  as  men 
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sworn  to  return  a  true  verdict,  to  find  a  verdict  of  guilty?" 
but  "  in  the  opinion  of  this  Court  on  the  facts,  would  the 
jury  have  taken  the  same  view  as  we  take?"  if  this  case  had 
been  properly  placed  before  them.  In  the  first  case,  the 
Court  acts  as  a  judge;  in  the  second  case  it  performs  the 
function  of  a  second  jury. 

In  R.  V.  Stratton  (Times  Newspaper,  18  December,  1909), 
accused  was  improperly  cross-examined  in  the  witness  box 
as  to  previous  conviction.  The  judge,  however,  told  the 
jury  to  ignore  the  question  and  the  answer — in  the  affirma- 
tive— to  it.  When  the  jury  had  returned  a  verdict  of  guilty, 
the  judge  said  to  them:  "  Gentlemen  of  the  jury,  I  should 
like  to  ask  you  whether  you  did  act  on  my  suggestion  that 
you  took  no  notice  whatever  of  the  fact  whether  Stratton 
had  been  previously  convicted  or  not,"  and  the  foreman 
answered:  "  Quite  so,  my  lord."  The  evidence  against  the 
accused  being  overwhelming,  the  Court  dismissed  the  appeal, 
under  the  proviso,  "  notwithstanding  that  the  Court  was  of 
opinion  that  the  point  raised  by  the  appeal  might  be  de- 
cided in  favour  of  the  appellant." 

See  also  R.  v.   Westacott,  25  T.  L.  R.   192. 

(4)  Miscarriage  of  justice.  —  '*  Substantial  miscarriage  of 
justice"  (3). 

These  terms  seem  to  express  the  same  meaning.  Every 
miscarriage  of  justice  must  be  substantial.  A  "  formal  "  mis- 
carriage of  justice  would  be  a  contradiction  in  terms. 

The  writer  has  tried  to  distinguish  the  terms  by  applying 
them  to  a  judgment  on  demurrer,  but  without  success. 

Rule  392. — Subject  to  the  special  provisions  (1)  Judgment. 
of  this   Act,  the  Court  of  Criminal  Appeal  shall, 
if  they  allow  an  appeal  against  conviction,  quash 
the  conviction  and  direct  a  judgment  and  verdict 
of  acquittal  to  be  entered  (2). 

This  is  sect.  4  (2)  of  the  (C.  A.)  Act. 

(1)  See  ibid.  sect.  5,  and  infra,  next  rule. 

(2)  As  to  entry  of  judgment,  see  (C.  A.)  Rule  35. 

Rule  398. — The    Court    of    Criminal    Appeal  Power  to 

1  ,1  1  1  •  \    '    ^     award  venire 

may  in  any  case  where  tliere  lias  been  a  mistrial,  de  novo  on 

mistrial. 
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which  renders  the  verdict  in  law  a  nullity,  quash 
the  conviction  and  award  a  venire  de  novo. 

See  sect.  20  (4)  of  the  (C.  A.)  Act,  supra,  p.  366,  and  venire 
de  novo,  supra,  p.  367.  The  qualification  in  the  preceding 
rule  as  to  "special  provisions  of  this  Act,"  takes  venire  de 
novo  out  of  the  general  rule. 

Substitution  RuLE  .'^94. — On  an  appeal  against  sentence  the 
of  .sentence.  Q^^^^^  ^^  Criminal  Appeal  shall,  if  they  think  that 
a  different  sentence  should  have  been  passed, 
quash  the  sentence  passed  at  the  trial,  and  pass 
such  other  sentence  warranted  in  law  by  the 
verdict  (whether  more  or  less  severe)  in  substitu- 
tion therefor  as  they  think  ought  to  have  been 
passed,  and  in  any  other  case  shall  dismiss  the 
appeal. 

This  is  sub-sect.  3  of  sect.  4  of  the  (C.  A  )  Act.  It  only 
applies  to  appeals  against  sentence,  and  on  no  other  appeal, 
except  one  within  sect.  5  {ibid.),  can  the  Court  interfere  with 
the  sentence. 

In  li.  V.  Ettridye,  (1909)  2  K.  B.  24  (following  R.  v. 
Nuttall,  73  J.  P.  30,  and  overruling  R.  v.  Davidson,  100 
L.  T.  623),  it  was  held  that  on  an  appeal  against  a  sentence 
passed  on  a  plea  of  guilty,  the  Court  of  Criminal  Appeal  has 
power,  if  they  quash  such  sentence,  to  pass  such  other  sen- 
tence as  it  deems  fit. 

The  principle  on  which  the  (C.  A.)  Court  acts  in  considering 
appeals  against  sentence  may  be  gathered  from  the  following 
cases  :  — 

R.  V.  Sidlow,  72  J.  P.  391,  where  it  was  held  that  the 
Court  will  only  interfere  with  a  sentence  if  the  Court  below 
in  passing  it  proceeded  on  a  wrong  principle  and  gave  undue 
weight  to  some  of  the  facts  found ;  but  that  it  will  not  do  so, 
merely  because  some  member  of  the  (C.  A.)  Court  might  have 
'  imposed  a  different  sentence.     R.  v.  Hyres,  73  J.  P.  13;  R.  v. 

Nuttall,  73  J.  P.  30,  where  it  was  held  that  the  Court  will  be 
guided  by  their  own  estimate  of  the  gravity  of  the  ofi'ence, 
where  sentence  is  passed  on  a  plea  of  guilty.  R.  v.  Whiteman, 
73  J.  P.  102  ;  R.  v.  O"  Connell,  73  J.  P.  118,  where  the  (C.  A.; 
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Court  reduced  the  seutence,  on  the  ground  tliat  the  Court 
below  had  applied  a  wrong  "standard  or  principle."  R.  v. 
Wodman,  1'6  J.  P.  286  ;  R.  v.  Dickenson,  73  J.  P.  286  ;  R.  v. 
Prince,  25  T.  L.  E.  197  ;  and  R.y.  Wells,  73  J.  P.  415,  where 
the  sentence  was  reduced  in  a  case  of  bigamy  on  the  ground 
that  the  Court  below  had  taken  into  consideration  the  appel- 
lant's conduct  in  connection  with  another  charge  of  bigamy 
which  had  been  preferred  against  him  but  had  been  with- 
drawn. 

Increase  of  sentence. — In  R.  v.  Mortimer,  72  J.  P.  349,  the 
(C.  A.)  Court  increased  the  sentence,  by  altering  one  of  im- 
prisonment in  the  second  division  to  one  of  imprisonment 
with  hard  labour.  See  proviso  to  sect.  9  of  the  (C.  A.)  Act, 
which  is,  "  Provided  that  in  no  case  shall  any  sentence  be 
increased  by  reason  of  or  in  consideration  of  any  evidence 
that  was  not  given  at  the  trial"  {infra,  p.  388). 

See  sect.  21  of  the  (C.  A.)  Act  giving  power  to  the  (C.  A.) 
Court  to  recommend  expulsion  of  an  alien  {infra,  p.  399). 

Powers  of  the  Court  in  Special  Cases. 

Rule  '-iyr). — If    it    appears    to    the    Court    of  improper 
Criminal   Appeal  that  an   appellant,   though  not  one^of  twow 
properly  convicted  on  some  count  or  part  of  the  ^"^^^re  counts, 
indictment,  has  been  properly  convicted   on  some 
other  count  or   part    of  the  indictment  (1),   the 
Court   may  either  affirm  the   sentence  passed  on 
the  appellant  at  the  trial,  or  pass  such  sentence  in 
substitutioD  therefor  as  they  think  proper  (2),  and 
as  may  be  warranted  in  law  by  the  verdict  on  the 
count  or   part   of  the  indictment   on    which  the 
Court  consider  that   the  appellant  has  been  pro- 
perly convicted. 

This  is  sect.  5  (1)  of  the  (C.  A.)  Act.  It  applies  where  in 
an  indictment  containing  more  than  one  count,  or  containing 
in  one  count  two  otfences,  e.g.,  an  indictment  for  burglary 
where  an  accused  is  charged  in  one  count  with  (1)  breaking 
and  entering,  &c.  with  intent  to  commit  a  felony;  (2)  com- 
mitting the  felony  alleged ;  there  is  a  conviction  in  respect  of 
more  than  one  count,  or  more  than  one  offence  in  one  count 
("  part  of  the  indictment  "). 
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for  other 
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In  R.  V.  Cooper,  24  T.  L.  R.  867,  the  (C.  A.)  Court  apparently 
thought  that  the  section  applied  in  the  case  of  a  conviction  on 
one  count  and  an  acquittal  on  another  count. 

It  ic3  submitted  that  the  report  is  wrong  and  (hat  the 
judgment  of  the  Court  was  founded  upon  sect.  4  (1),  and 
sect.  5  (2),  not,  as  reported,  (1)  of  the  (C.  A.)  Act. 

Sentence. — The  section  is  silent  as  to  increase  of  sen- 
tence, but  power  is  given  to  the  Court  to  pass  such  sentence 
as  they  "  tliink  proper,"  and  that  confers  power  either  to 
increase  or  decrease  sentence.  In  general,  however,  the 
Court  would  scarcely  increase  a  sentence,  unless  it  con- 
sidered that  the  Court  below  in  passing  sentence  in  respect 
of  all  the  offences  had  taken  so  lenient  a  view,  that  even 
the  one  offence  merited  a  heavier  sentence. 

See  as  to  powers  under  Aliens  Act  (s.  3),  1905,  infra,  p.  399. 

Rule  396. — Where  an  appellant  has  been  con- 
victed of  an  offence  and  the  jury  could  on  the 
indictment  have  found  him  guilty  of  some  other 
offence  (1 ),  and  on  the  findino^  of  the  jury  it 
appears  to  the  Court  of  Criminal  Appeal  that  the 
jury  must  have  been  sativsfied  of  facts  which 
proved  him  guilty  of  that  other  offence,  the 
Court  may,  instead  of  allowing  or  dismissing  the 
appeal,  substitute  for  the  verdict  found  by  the 
jury  a  verdict  of  guilty  of  that  other  offence,  and 
pass  such  sentence  in  substitution  for  the  sentence 
passed  at  the  trial  as  mav  be  warranted  in  law 
for  that  other  offence,  not  being  a  sentence  of 
greater  severity  (2). 

This  is  sect.  5  (2)  of  the  (C.  A.)  Act. 

(1)  This  power  will  be  exercised  where  Ta)  two  or  more 
offences  were  specifically  charged  in  the  indictment,  e.g., 
larceny  and  "receiving";  or  (b)  the  jury  were  entitled 
to  return  a  verdict  in  respect  of  an  offence  not  specifically 
charged  in  the  indictment  (see  supra,  p.  264  ;  and 
App.  A.). 

(2)  "  Not  being  a  sentence  of  greater  severity,"  of. 
sect.  4  CSV,    Rules  394,  395,  supra;   Rules  397,  405,  infra. 

See  as  to  powers  under  Aliens  Act  (s.  3),  1905,  infra,  p.  399, 
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Rule  897. — Where  on  the  conviction  of  the  Special 
appellant  the  jury  liave  found  a  special  verdict, 
and  the  Court  of  Criminal  Appeal  consider  that 
a  wron^  conclusion  has  been  arrived  at  by  the 
Court  before  which  the  appellant  has  been  con- 
victed on  the  effect  of  that  verdict,  the  Court  of 
Criminal  Appeal  may,  instead  of  alk)wing  the 
appeal,  order  such  conclusion  to  be  recorded  as 
appears  to  the  Court  to  be  in  law  required  by  the 
verdict,  and  pass  such  sentence  in  substitution  for 
the  sentence  passed  at  the  trial  as  may  be  war- 
ranted in  law. 

This  is  sect.  5  (3)  of  the  (C.  A.)  Act.  As  to  "special 
verdict,"  see  supra,  p.  259. 

Rule  898. — If  on  any  appeal  it  appears  to  insanity. 
the  Court  of  Criminal  Appeal  that,  although  the 
appellant  was  guilty  of  the  act  or  omission  charged 
against  him,  he  was  insane  at  the  time  tlie  act 
was  done  or  omission  made  so  as  not  to  be  respon- 
sible according  to  law  for  his  actions,  the  Court 
may  quash  the  sentence  passed  at  the,  trial  and 
order  the  appellant  to  be  kept  in  custody  as  a 
criminal  lunatic  under  the  Trial  of  Lunatics  Act, 
1883,  in  the  same  manner  as  if  a  special  verdict 
had  been  found  by  the  jury  under  that  Act. 

This  is  sect.  5  (4)  of  the  (C.  A.)  Act. 

R.  V.  Jefferson  (72  J.  P.  467),  "where  the  Court  being- 
of  opinion  that  the  prisoner  was  insane  at  the  time  he  com- 
mitted the  act,  quashed  the  sentence  and  made  an  order  for 
his  detention  as  a  criminal  lunatic." 

A  finding  of  insanity  under  the  Trial  of  Lunatics  Act, 
188a  (46  &  47  Vict.  c.  38),  s.  2,  is  a  conviction.  See  R.  v. 
Ireland,  4  Cr.  App.  Cas.  87. 

Rule  399. — The  operation  of  any  order  for  the  Re- vesting- 
restitution  of  any  property  to  any  person  made  tk>no?pro- 
on  a  conviction  on  indictment,  and  the  operation  pprty  on  con- 
in  case  of  any  such  conviction,  of  the  provisions  of  ^^  ^°°' 
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56  &  57  Vict,  sub-sect.  (1)  of  sect.  24  of  the  Sale  of  G-oods  Act, 
189fi,  as  to  the  re- vesting  of  the  property  iu  stolen 
goods  on  conviction,  shall  (unless  the  Court  before 
whom  the  conviction  takes  place  direct  to  the 
contrary  in  any  case  in  which,  in  their  opinion, 
the  title  to  the  property  is  not  in  dispute)  be 
suspended — 

(a)  in  any  case  until  the  expiration  of  ten  days 

after  the  date  of  the  conviction  ;  and 

(b)  in  cases  where  notice  of  appeal  or  leave  to 

appeal  is  given  within  ten  days  after  the 
date  of  conviction,  until  the  determina- 
tion of  the  appeal  ; 

and  in  cases  where  the  operation  of  any  such 
order,  or  the  operation  of  the  said  provisions,  is 
suspended  until  the  determination  of  the  appeal, 
the  order  or  provisions,  as  the  case  may  be,  shall 
not  take  effect  as  to  the  property  in  question  if 
the  conviction  is  quashed  on  appeal.  Provision 
may  be  made  by  rules  of  Court  for  securing  the 
safe  custody  of  any  property,  pending  the  suspen- 
sion of  the  operation  of  any  such  order  or  of  the 
said  provisions. 

(2.)  The  Court  of  Criminal  Appeal  may  by 
order  annul  or  vary  any  order  made  on  a  trial 
for  the  restitution  of  any  property  to  any  person, 
although  the  conviction  is  not  quashed  ;  and  the 
order,  if  annulled,  shall  not  take  effect,  and,  if 
varied,  shall  take  effect  as  so  varied. 

This  is  sect.  6  of  the  (C.  A.)  Act. 
See  (C.  A.)  Rules  9,  12. 

In  n.  V.  Elliott,  (1908)  2  K.  B.  4o2,  it  was  held  tliat, 
on  an  appeal  by  a  prisoner  against  a  conviction  to  the  Court 
of  Criminal  Appeal  in  a  case  where  an  order  for  restitu- 
tion of  stolen  goods  has  been  made,  the  person  against  whom 
it  was  made  has  no  right  either  under  sect.  6  (2)  of  the 
Criminal  Appeal  Act,  1907,  or  under  Rule  9  of  the  Criminal 
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Appeal  Kules,  to  apply  to  that  Court  to  annul  or  vary 
such  ;order,  but  can  only  be  heard  if  the  Court  proposes 
to  annul  or  vary  it. 

Rule  400. — TJie  Court  of  Criminal  Appeal  will  Number  of 
not  hear  more  than  one  counsel  on  any  appeal  ^^"'^^®^- 
against  sentence;    but  where  the  ground  of  the 
appeal  is  error  in  law,  it  is  not  settled  whether  it 
will  hear  two  counsel. 

See  R.  V.  Weaver,  Times  Newspaper,  23  May,  1908. 

Rule   401. — On   an    application   for   leave   to  Evidence- 
appeal  and  to  call  evidence  which  was  not  called  ^*^<^^^*- 
before  the  Court  of  trial,  such  evidence  should  be 
put  before  the  Court  upon  affidavit. 

R.  V.  Atkins,  24  L.  T.  E.  807. 

Rule   402. — An    appellant   may    not,    without  Argument  by 
leave  of  the  Court  of  Criminal  Appeal  ( 1 ),  person-  ^pp®^^*°*" 
ally  apply  for  leave  to  appeal,  or  (2)  personally 
argue  his  appeal,  where  it  is  made  on  any  ground 
other  than  one  of  fact,  or  mixed  law  and  fact. 

See  sect.  11  (1),  C.  A.  Act. 


Procedure. 

Rule  403. — Where  a  person  convicted  desires  Time  for 
to  appeal  under  this  Act  to  the  Court  of  Criminal  ^^^^^  ^"^' 
Appeal,  or  to  obtain  the  leave  of  that  Court  to 
appeal,  he  shall  give  notice  of  appeal  or  notice  of 
his  application  for  leave  (1)  to  appeal  in  such 
manner  as  may  be  directed  by  rules  of  Court 
within  ten  days  of  the  date  of  conviction  (2). 
Such  rules  shall  enable  any  convicted  person  to 
present  his  case  and  his  argument  in  writing  in- 
stead of  by  oral  argument  if  he  so  desires.     Any 

B.R.  0  c 
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case  or  argument  so  presented  shall  be  considered 
by  the  Court  (3). 

Except  in  the  case  of  a  conviction  involving 
sentence  of  death  (-I),  the  time  within  which  notice 
of  appeal  or  notice  of  an  aj)plication  for  leave  to 
appeal  may  be  given  may  be  extended  at  any 
time  by  the  Court  of  Criminal  Appeal. 

This  is  sect.  7  (I)  of  the  (C.  A.)  Act. 

( 1 )  Time  runs  from  the  da}'  on  which  the  verdict  was  given 
where  the  appeal  is  against  a  conviction,  (C.  A.)  Rule  18, 
and  where  tlie  appeal  is  against  sentence  from  the  day  when 
sentence  was  pronounced,  (C.  A.)  Rule  19,  App.  J. 

(2)  See  (C.  A.)  Rule  22,  which  provides  that  where  notice 
of  application  for  leave  to  appeal  has  been  given,  and  the 
application  succeeds,  no  notice  of  appeal  is  required. 

(3)  See  (C.  A.)  Rules  34—36,  43. 

(4)  See  infra,  Rules  41 3,  414,  as  to  application  for  extension, 
and  (C.  A.)  Rule  25. 

Stay  of  Rule  404. — In   tlie    case   of  a   conviction    in- 

sen^nce?^      volving   scntencc    of   death    or   corporal  punish- 
ment— 

(a)  The  sentence  shall  not  in  any  case  be 
executed  until  after  the  expiration  of  the 
time  within  which  notice  of  appeal  or  of 
an  application  for  leave  to  appeal  may 
be  given  under  this  section  ;  and 
Expediting  (b)  If  noticc  is  SO  givcu,  tlie  appeal  or  applica- 

the  hearing.  ^-^^  gl^^ll  ^^  j^^^^,^  ^^^  determined  with 

as  much  expedition  as  practicable,  and 

the  sentence  shall  not  be  executed  until 

after  the  determination  of  the  appeal, 

or,   in  cases  where  an    application    for 

leave  to  appeal  is  finally  refused,  of  the 

application. 

This  is  sect.  7  (2)  of  the  (C.  A.)  Act.    See  as  to  effect  of  tliis 

section  in  case  of  a  juvenile  offender  sentenced  to  whijjj^ing 

under  48  &  49  Vict.  c.  69,  s.  4,  supra,  p.  292. 
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By  sect.  8  of  the  (C.  A.)  Act,  it  is  provided — 

"The   judge   or   chairman   of  any   Court   before  whom  a  Judge's  notes 

persou  is  convicted  shall,  in  the  case  of  an   appeal  under  this  ^^^  report  to 
.    ,  .      ,   ,1  .   ,•  •      ,  ii  ,  .       ,       be  furnished 

Act  against  the  conviction  or  against  the  sentence,  or  m  the  on  appeal. 

case  of  an  application  for  leave  to   appeal  under  this  Act, 

furnish  to  the  registrar,  in  accordance  with  rules  of  Court,  his 

notes  of  the  trial ;  and  shall  also  furnish  to  the  registrar  in 

accordance  with  rules  of  Court  a  report  giving  his  opinion 

upon  the  case  or  upon  any  point  arising  in  the  case." 

Rule  405. — For  the  purposes  of  this  Act,  the  Supplemental 
Court  of    Criminal    Appeal  may,    if  they    think  ^^7^^°* 
it    necessary    or    expedient    in    the    interest   of 
justice, — 

(a)  Order   the    production    of    any  document, 

exhibit  (1),  or  other  thing  connected 
with  the  proceedings,  the  production  of 
which  appears  to  them  necessary  for  the 
determination  of  the  case ;  and 

(b)  If   they  think  fit  order  any  witnesses  who 

would  have  been  compellable  witnesses 
at  the  trial  to  attend  and  be  exan)ined 
before  the  Court,  whether  they  were  or 
were  not  called  at  the  trial  (2),  or  order 
the  examination  (3)  of  any  such  witnesses 
to  be  conducted  in  manner  provided  by 
rules  of  Court  before  any  judge  of  the 
Court  or  before  any  officer  of  the  Court 
or  justice  of  the  peace  or  other  person 
appointed  by  the  Court  for  the  purpose, 
and  allow  the  admission  of  any  deposi- 
tions so  taken  as  evidence  before  the 
Court;  and 

(c)  If  they  think  fit  receive  the  evidence,  if 

tendered  of  any  witness  (including  the 
appellant)  who  is  a  competent  but  not 
compellable  witness,  and,  if  the  appellant 
makes  an  application  for  the  purpose,  of 
the  husband  or  wife  of  the  appellant,  in 
cc2 
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cases  where  the  evidence  of  the  husband 
or  wife  could  not  have  been  given  at 
the  trial  except  on  such  an  application  ; 
and 

(d)  Where  any  question  arising  on  the  appeal 

involves  prolonged  examination  of  docu- 
ments or  accounts,  or  any  scientific  or 
local  investigation,  whicli  cannot  in  the 
opinion  of  the  Court  conveniently  be 
conducted  before  the  Court,  order  the 
reference  of  the  question  in  manner 
provided  by  rules  of  Court  for  inquiry 
and  report  to  a  special  commissioner 
appointed  by  the  Court,  and  act  upon 
the  report  of  any  such  commissioner  so 
far  as  they  think  fit  to  adopt  it  (4),  and 

(e)  Appoint   any   person    with    special    expert 

knowledo^e  to  act  as  assessor  to  the  Court 
in  any  case  where  it  appears  to  the 
Court  that  such  special  knowledge  is 
required  for  the  proper  determination  of 
the  case ; 

and  exercise  in  relation  to  the  proceedings  of  the 
Court  any  other  powers  which  may  for  the  time 
being  be  exercised  by  the  Court  of  Appeal  on 
appeals  in  civil  matters,  and  issue  any  warrants 
necessary  for  enforcing  the  orders  or  sentences  of 
the  Court  (5) :  Provided  that  in  no  case  shall  any 
sentence  be  increased  by  reason  of  or  in  consider- 
ation of  any  evidence  that  was  not  given  at  the 
trial. 

This  is  sect.  9  of  the  (C.  A.)  Act. 

(1)  See  sect.  15  (1),  (3)  of  the  (C.  A.)  Act,  1907. 

(2)  R.  V.  Laws  (24  L.  T.  E.  630),  where  it  was  held  that 
where  the  (C.  A.)  Court  makes  an  order  for  certain  witnesses 
to  be  examined  before  the  Court,  the  appellant  is  not  at  liberty 
to  call  witnesses  of  his  own  not  indicated  by  the  Court. 

(3)  See  (C.  A.)  Eules  40,43b. 
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(4)  See(C.  A.)Eule41. 

(5)  This  includes  the  power  to  receive  evidence  upon  affi- 
davit (see  E.  S.  C.  0.  58,  r.  4  ;  see  E.  v.  Atkins,  24  T.  L.  E.  807, 
and  (C.  A.)  Eule  47. 

Note. — The  (0.  A.)  Court  will  not  allow  further  evidence  to 
be  called  if  such  evidence  was  available  at  the  trial  and  not 
called  {R.  v.  Mortimer,  99  L.  T.  204). 

Rule  406. — The  Court  of  Criminal  Appeal  Legal  assist- 
may  at  any  time  assign  to  an  appellant  a  solicitor  ]^^l  ^^^^ ' 
and  counsel  or  counsel  only  in  any  appeal  or  pro- 
ceedings preliminary  or  incidental  to  an  appeal 
in  which,  in  the  opinion  of  the  Court,  it  appears 
desirable  in  the  interests  of  justice  that  the  appel- 
lant should  have  legal  aid,  and  that  he  has  not 
sufficient  means  to  enable  him  to  obtain  that  aid. 

This  is  sect.  10  of  the  (C.  A.)  Act,  1907.  See  also  sect. 
15  (5)  of  the  (C.  A.)  Act  as  to  application  by  registrar  to 
assign  counsel,  &c.,  infra,  p.  394. 

See  R.  v.  Crawley  (24  T.  L.  R.  620),  where  it  was  held  that 
primd  facie,  on  an  application  for  leave  to  appeal  against  the 
severity  of  a  sentence,  legal  aid  will  not  be  assigned. 

Rule  407. — (1  )  An  appellant,  notwithstanding  Right  of 
that  he  is  in  custody,  shall  be  entitled  to  be  present,  be^p^resent!^ 
if  he  desires  it,  on  the  hearing  of  his  appeal  (1), 
except  where  the  appeal  is  on  some  ground  in- 
volving a  question  of  law  alone,  but  in  that  case 
and  on  an  application  for  leave  to  appeal  and  on 
any  proceedings  preliminary  or  incidental  to  an 
appeal,  shall  not  be  entitled  to  be  present,  except 
where  rules  of  Court  provide  that  he  shall  have 
the  right  to  be  present,  or  where  the  Court  gives 
him  leave  to  be  present. 

(2.)  The  power  of  the  Court  to  pass  any  sen- 
tence under  this  Act  may  be  exercised  notwith- 
standing that  the  appellant  is  for  any  reason  not 
present. 

This  is  sect.  11  of  the  (C.  A.)  Act,  and  sub-sect.  1  is  im- 
perative, and  if  an  appellant  is  not   present  on  the  hearing 
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of  an  appeal  on  fact,  the  hearing  will  be  adjourned  {R.  v. 
Dunleavy  (No.  1),  (1909)  1  K.  B.  200. 
See  (C.  A.)  Rule  2.5b,  and  supra,  p.  385. 


Duty  of 
Director  of 
Public  Prose- 
cutions. 


Rule  40^. — It  shall  be  the  duty  of  the  Director 
of  Public  Prosecutions  to  appear  for  the  CrowM 
on  every  appeal  to  the  Court  of  Criminal  Appeal 
under  this  Act,  except  so  far  as  the  solicitor  of  a 
Government  department,  or  a  private  prosecutor 
in  the  case  of  a  private  prosecution,  undertakes 
the  defence  of  the  appeal,  and  the  Prosecution 
of  Offences  Act,  1879,  shall  apply  as  though  the 
duty  of  the  Director  of  Public  Prosecutions  under 
this  section  were  a  duty  under  sect.  2  of  that 
Act,  and  provision  shall  be  made  by  rules  of 
Court  for  the  transmission  to  the  Director  of 
Public  Prosecutions  of  all  such  documents,  ex- 
hibits, and  other  things  connected  with  the  pro- 
ceedings as  he  may  require  for  the  purpose  of  his 
duties  under  tliis  section. 


This  is  sect.  12  of  the  (C.  A.)  Act,  1907. 

See  (C.  A.)  Rules  5  (f),  27b,  and  supra,  p.  90,  as  to  42  &  43 
Vict.  c.  22,  as  amended  by  8  Edw.  7,  c.  3. 


No  costs  of 
appeal. 


Rule  409. — (1.)  On  the  hearing  and  deter- 
mination of  an  appeal  or  any  proceedings  prelimi- 
nary or  incidental  thereto  under  this  Act  no  costs 
shall  be  allowed  on  either  side  (1). 

(2.)  The  expenses  of  any  solicitor  or  counsel 
assigned  to  an  appellant  under  this  Act,  and  the 
expenses  of  any  witnesses  attending  on  the  order 
of  the  Court  or  examined  in  any  proceedings  inci- 
dental to  the  appeal,  and  of  the  appearance  of 
an  appellant  on  the  hearing  of  his  appeal  or  on 
any  proceedings  preliminary  or  incidental  to  the 
appeal,  and  all  expenses  of  and  incidental  to  any 
examination  of  witnesses  conducted  by  any  person 
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appointed  by  the  Court  for  the  purpose,  or  any 
reference  of  a  question  to  a  special  commissioner 
appointed  by  the  Court,  or  of  any  person  ap- 
pointed as  assessor  to  the  Court,  shall  be  defrayed, 
up  to  an  amount  allowed  by  the  Court,  but  subject 
to  any  regulations  as  to  rates  and  scales  of  pay- 
ment made  by  the  Secretary  of  State,  in  the  same 
manner  as  the  expenses  of  a  prosecution  in  cases 
of  felony  (2). 

This  is  sect.  13  of  the  (C.  A.)  Act,  1907. 

(1)  This  is    extended  to    proceedings  under  the  Crown 
Cases  Act,  1848,  by  8  Edw.  7,  c.  15,  s.  9  (see  supra,  p.  336). 

(2)  See  App.  D.,  E.,  F. 

RuLK  410. — (1.)   An  appellant  who  is  not  ad-  Admission  of 
mitted  to  bail  shall,  pending  the  determination  of  baS^lnd^cus- 
his  appeal,  be  treated  in   such  manner  as  may  be  tody  when 
directed  by  prison   rules  within  the  meaning  of  coi^l'"^ 
the  Prison  Act,  1898.  ei  &  62  vict. 

(2.)  The  Court  of  Criminal  Appeal  may,  if  it  ^'^  *^- 
seems    fit,    on    the    application    of  an    appellant, 
admit  the  appellant  to  bail   pending  the  determi- 
nation of  his  appeal  ( I ). 

(8.)  The    time    during    which    an    appellant,  Time  from 
pending  the  determination  of  his  appeal,  is  ad-  tenceruns 
mitted    to    bail,    and    subject   to    any    directions  after  appeal 
which  the  Court  of  Criminal  Appeal  may  give  to 
the  contrary  on  any  appeal,  the  time  during  wdiich 
the  appellant,  if  in  custody,  is  specially  treated  as 
an  appellant  under  this  section  (2),  shall  not  count 
as   part  of  any  term  of   imprisonment  or  penal 
servitude  under  his  sentence,  and,  in   the  case  of 
an   appeal   under  this  Act,   any  imprisonment  or 
penal  servitude  under  the  sentence  of  the  appellant, 
whether  it  is  the  sentence  passed   by  the  Court 
of  trial  or  the  sentence  passed   by  the  Court  of 
Criminal  Appeal,  shall,  subject  to  any  directions 
which  may  be  given  by  the  Court  as  aforesaid,  be 
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deemed  to  be  resumed  or  to  begin  to  run,  as  the 
case  requires,  if  the  appellant  is  in  custody,  as 
from  the  day  on  which  the  appeal  is  deter- 
mined, and,  if  he  is  not  in  custody,  as  from  the 
day  on  which  he  is  received  into  prison  under  the 
sentence. 

(4.)  Where  a  case  is  stated  under  the  Crown 
Cases  Act,  1848,  this  section  shall  apply  to  the 
person  in  relation  to  whose  conviction  the  case  is 
stated  as  it  applies  to  an  appellant  (3). 

(5.)  Provision  shall  be  made  by  prison  rules 
within  the  meaning  of  the  Prison  Act,  1898,  for 
the  manner  in  which  an  appellant,  when  in  custody, 
is  to  be  brought  to  any  place  at  which  he  is 
entitled  to  be  present  for  the  purposes  of  this  Act, 
or  to  any  place  to  which  the  Court  of  Criminal 
Appeal  or  any  judge  thereof  may  order  him  to  be 
taken  for  the  purpose  of  any  proceedings  of  that 
Court,  and  for  the  manner  in  which  he  is  to  be 
kept  in  custody  while  absent  from  prison  for  the 
purpose ;  and  an  appellant  whilst  in  custody  in 
accordance  with  those  rules  shall  be  deemed  to  be 
in  legal  custody. 

This  is  sect.  14  of  the  (C.  A.)  Act,  1907. 

(1)  Notice  should  be  given  to  the  prosecution  of  inten- 
tion to  apply  for  bail,  but  it  is  not  essential  (R.  v.  Ridley, 
100  L.  T.  944). 

An  application  to  the  (C.  A.)  Court  for  bail  must  be  a 
substantive  application,  and  cannot  be  heard  wliere  the 
only  matter  before  the  Court  is  an  application  for  leave  to 
appeal  (R.  v.  Meyer,  24  L.  T.  R.  620). 

(2)  See  R.  v.  Gylee  (73  J.  P.  72),  where  it  was  held  that 
a  person  sentenced  to  imprisonment  in  the  second  division 
(who  appeals)  is  "specially  treated." 

See  (C.  A.)  Rule  7b. 

(3)  See  supra,  p.  362  et  seq. 


APPEAL  TO  THE  COURT  OF  CRIMINAL  APPEAL.  393 

Rule  411. — If  it  appears  to  the  registrar  that  Power  of 
any  notice  of  an  appeal  against  a  conviction  pur-  reSrthe  cLe 
porting    to    be    on    a    ground    of    appeal    which  for  summary 
involves  a  question  of  law  alone  does  not  show  nation^' 
any  substantial  ground  of  appeal,  the  registrar 
may  refer  the  appeal  to  the  Court  for  summary 
determination,  and,  where  the  case  is  so  referred, 
the  Court  may,  if  they  consider  that  the  appeal  is 
frivolous    or   vexatious,  and   can    be  determined 
without  adjourning  the  same  for  a  full  hearing, 
dismiss  the  appeal  summarily,  without  calling  on 
any  person  to  attend  the  hearing  or  to  appear  for 
the  Crown  thereon. 

This  is  sub-sect.  (2)  of  sect.  15  of  the  (C.  A.)  Act,  1907. 

Under  sub-sect,  o,  infra,  the  Registrar  may  ask  the  Court 
to  assign  counsel  and  solicitor  for  the  purpose  of  con- 
sidering such  a  point  (or  any  point  in  any  appeal).  By 
(C.  A.)  Rule  26  (d),  this  sub -sect.  (2)  is  not  to  apply  to  a 
case  stated  under  the  Crown  Cases  Act,  1848. 

The  other  sub -sects,  of  sect.  15,  are — 

(1)  "The    registrar    shall  take    all  necessary  steps  for  Duties  of 
obtaining  a  hearing  under  this  Act  of  any  appeals  or  appli-  rgf^eSX^ 
cations,  notice   of  which  is  given  to  him  under  this  Act,  notices  of 
and  shall  obtain  and  lay  before  the  Court  in  proper  form  ^PP^^^'  ^^• 
all  documents,   exhibits,  and  other  things  relating  to  the 
proceedings  in  the  Court    before    which  the  appellant  or 
applicant  was  tried  which  appear  necessary  for  the  proper 
determination  of  the  appeal  or  application."    See  (C.  A.) 
Rules  2a,  32  a,  b,  33  and  39,  which  last  rule  provides  for 
the  obtaining  by  an  appellant  or  respondent  of  copies  of 
documents  or  exhibits. 

(3)  "  Any  documents,  exhibits,  or  other  things  connected  Sect.  15, 
with  the  proceedings  on  the  trial  of  any  person  on  indict-  ^Jx  '*^^?  J^J  '' 
ment,  who,  if  convicted,  is  entitled  or  may  be  authorized 
to  appeal  under  this  Act,  shall  be  kept  in  the  custody  of 
the  Court  of  trial  in  accordance  with  rules  of  Court  made 
for  the  purpose,  for  such  time  as  may  be  provided  by  the 
rules,  and  subject  to  such  power  as  may  be  given  by  the 
rules  for  the  conditional  release  of  any  such  documents, 
exhibits,  or  things  from  that  custody.  See  (C.  A.)  Rules 
8,36. 
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(4)  "  The  registrar  shall  furnish  the  necessary  forms 
and  instructions  in  relation  to  notices  of  appeal  or  notices 
of  application  under  this  Act  to  any  person  who  demands 
the  same,  and  to  officers  of  Courts,  governors  of  prisons, 
and  such  other  officers  or  persons  as  he  thinks  fit,  and  the 
governor  of  a  prison  shall  cause  those  forms  and  instruc- 
tions to  be  placed  at  the  disposal  of  prisoners  desiring  to 
appeal  or  to  make  any  apjjlication  under  this  Act,  and 
shall  cause  any  such  notice  given  by.  a  'prisoner  in  his  custody 
to  be  forwarded  on  behalf  of  tlie  prisoner  to  the  registrar." 
See  (C.  A.)  Rule  29,  and  Forms  4,  5,  7,  9,  14,  26. 

(5)  "  The  registrar  shall  report  to  the  Court  or  some 
judge  thereof  any  case  in  which  it  appears  to  him  that, 
although  no  application  has  been  made  for  the  purpose,  a 
solicitor  and  counsel  or  counsel  only  ought  to  be  assigned 
to  an  appellant  under  the  powers  given  to  the  Court  by 
this  Act."   See  (0.  A.)  Rule  37. 

Shortiiaud  Rule  412. — Shorthand  notes  ahall  be  taken  of 

the  proceeding's  ( 1 )  at  the  trial  of  any  person  on 
indictment  who,  if  convicted,  is  entitled  or  may 
be  authorized  to  appeal  under  this  Act,  and  on 
any  appeal  or  application  for  leave  to  appeal 
a  transcript  of  the  notes  or  any  part  thereof 
shall  be  made  if  the  registrar  so  directs,  and 
furnished  to  the  registrar  for  the  use  of  the 
Court  of  Criminal  Appeal  or  any  judge  thereof  : 
Provided  that  a  transcript  shall  be  furnished  to 
any  party  interested  upon  the  payment  of  such 
charges  as  the  Treasury  niay  tix  (2). 

This  is  sub-sect.  (1)  of  sect.  16  of  the  (C.  A.)  Act. 

(1)  Includiug  the  summing  up  (A\  v.  Bennett,  25  T.  L.  R, 
528). 

(2)  In  R.  v.  Rutter  (73  J.  P.  12),  Channell,  J.,  in  giving 
judgment,  said  :  "We  are  of  opinion  that  the  provision  for 
taking  a  shorthand  note  in  sect.  16  (1 )  of  the  Criminal  Appeal 
Act,  1907,  is  merely  directory,  and  the  failure  to  take  a  proper 
shorthand  note  is  not  in  itself  a  ground  for  quashing  a 
conviction." 


r 
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V  See  also  to  same  effect,  R.  v.  FMiott  (No  2),  25  T.  L.  R.  572. 

H       See  (C.  A.)  Eules  5,  39  (c). 

^B  Sub-sects.  (2)  and  (3)  of  sect.  16  are: — 

^B  (2)  "  The   Secretary  of  State  may  also,  i£  lie  thinks  fit  in  Sect.  16, 

any  case,   direct    a  transcript  of  the  shorthand   notes  to  be  s'l^-sects.  (2) 
made  and  furnished  to  him  for  his  use. 

(3)  The  cost  of  taking  any  such  shorthand  notes 
and  of  any  transcript  where  a  transcript  is  directed  to  be 
made  by  the  registrar  or  by  the  Secretary  of  State,  shall  be 
defrayed,  in  accordance  with  scales  of  payment  fixed  for  the 
time  being  by  the  Treasury,  out  of  moneys  provided  by  Par- 
liament, and  rules  of  Court  may  make  such  provision  as  is 
necessary  for  securing  the  accuracy  of  the  notes  to  be  taken 
and  for  the  verification  of  the  transcript." 
See  (C.  A.)  Eule  5b,  g,  h. 

Rule    418. — The     powers    of    the    Court    of  Powers  which 
Criminal  Appeal  under  this  Act  to  give  leave  to  ^erc£d  by 
appeal,  to  extend  the  time  within  which  notice  of  a  judge  of 

1  p  Ti.*i?i  J.  1   the  Court. 

appeal  or  oi  an  application  tor  leave  to  appeal 
may  be  given,  to  assign  legal  aid  to  an  appellant, 
to  allow  the  appellant  to  be  present  at  any  pro- 
ceedings in  cases  where  he  is  not  entitled  to  be 
present  without  leave,  and  to  adniit  an  appellant 
to  bail,  may  be  exercised  by  any  judge  of  the 
Court  of  Criminal  Appeal  in  the  same  manner  as 
they  may  be  exercised  by  the  Court,  and  subject 
to  the  same  provisions  ;  but,  it"  the  judge  refuses 
an  application  on  the  part  of  the  appellant  to 
exercise  any  such  power  in  his  favour,  the  appel- 
lant shall  be  entitled  to  have  the  application 
determined  by  the  Court  of  Criminal  Appeal  as 
duly  constituted  for  the  hearing  and  determining 
of  appeals  under  this  Act  (1). 

This  is  sect.  17  of  the  (C.  A.)  Act. 

(1)  In  R.  V.  \Iunns{2A  T.  L.  E.  627),  it  was  held  that  the 
judge  may  and  should  refer  any  refusal  of  his  under  this 
section  to  the  Court.  If  he  does  not  do  so,  the  applicant  may 
appeal  from  such  refusal  (within  five  days,  (C.  A.)  rule  25b), 
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Time  for 
appeal  ou 
increase  of 
sentence 
to  allow  of 
special 
treatment. 


or  if  he  does  do  so,  the  applicant  has  a  right  to  appeal 
from  such  order  (within  five  days,  but  see  the  rule  35b).  See 
(C.  A.)  rules  24,  25,  42. 

Rule  414. — If  a  sentence  is  increased  from 
what  it  would  otherwise  be  in  order  to  allow  of 
special  treatment  {e.g.,  under  the  Borstal  system), 
and  the  Prison  Commissioners  will  not  grant  the 
benefit  of  such  system,  the  person  convicted  and 
so  sentenced  will  be  granted  an  extension  of  time 
within  which  to  appeal. 

R.  V.  Kirkpatrick  (1909),  73  J.  P.  29.  It  is  submitted  that 
the  rule  founded  on  this  case  should  have  been  included  in 
the  (C.  A.)  Act,  1907. 


Rules  of  Rule  415. — Rules  of  Court,  for  the  purposes  of 

the  Criminal  Ap[)eal  Act,  1 907,  may  be  made  as 
provided  in  sect.  18  of  the  Act  (1),  and  non- 
compliance with  such  rules,  which  is  not  wilful, 
may  be  waived  by  the  Court  or  a  judge  (2). 

Sect.  18,  (1)  Sect.  18,  sub  sect.  (1). — "Rules  of  Court  for  the  purposes 

^^^■^*^-  (^)'  of  tliis  Act  shall  be  made,  subject  to  the  approval  of  the  Lord 
Chancellor,  and  so  far  as  the  rules  affect  the  governor  or  any 
other  officer  of  a  prison,  or  any  officer  having  the  custody  of 
an  api^ellant,  subject  to  the  approval  also  of  the  Secretary  of 
State,  by  the  Lord  Chief  Justice  and  the  judges  of  the  Court 
of  Criminal  Appeal,  or  any  three  of  such  judges,  with  the 
advice  and  assistance  of  the  committee  hereinafter  mentioned. 
Rules  so  made  may  make  provision  with  respect  to  any  matter 
for  which  provision  is  to  be  made  under  this  Act  by  rules  of 
Coui't,  and  may  regulate  generally  the  practice  and  procedure 
under  this  Act,  and  the  officers  of  any  Court  before  whom  an 
appellant  has  been  convicted,  and  the  governor  or  other 
officers  of  any  prison  or  other  officer  having  the  custody  of  an 
appellant  and  any  other  officers  or  persons,  shall  comply  with 
any  requirements  of  those  rules  so  far  as  they  affect  those 
officers  or  persons,  and  compliance  with  those  rules  may  be 
enforced  by  order  of  the  Court  of  Criminal  Appeal. 
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(2)  The  committee  hereinbefore  referred  to  shall  consist  of 
a  chairman  of  quarter  sessions  appointed  by  a  Secretary  of 
State,  the  Permanent  Under  Secretary  of  State  for  the  time 
being  for  the  Home  Department,  the  Director  of  Public  Pro- 
secutions for  the  time  being,  the  registrar  of  the  Court  of 
Criminal  Appeal,  and  a  clerk  of  assize,  and  a  clerk  of  the 
peace  appointed  by  the  Lord  Chief  Justice,  and  a  solicitor 
appointed  by  the  President  of  the  Law  Society  for  the  time 
being,  and  a  barrister  appointed  by  the  General  Council  of  the 
Bar.  The  term  of  ofEce  of  any  person  who  is  a  member  of 
the  committee  by  virtue  of  appointment  shall  be  such  as  may 
be  specified  in  the  appointment. 

(3)  Every  rule  under  this  Act  shall  be  laid  before  each 
House  of  Parliament  forthwith,  and,  if  an  address  is  pre- 
sented to  his  Majesty  by  either  House  of  Parliament  within 
the  next  subsequent  thirty  days  on  which  the  House  has  sat 
next  after  any  such  rule  is  laid  before  it,  praying  that  the 
rule  may  be  annulled,  his  Majesty  in  Council  may  annul  the 
rule,  and  it  shall  thenceforth  be  void,  but  without  prejudice 
to  the  validity  of  anything  previously  done  thereunder." 

(2)  (C.  A.)  rule  45. 

Rule  416. — Nothing  in  this  Act  shall  affect  the  Prerogative 
prerogative  of  mercy,  but  the  Secretary  of  State  (1)  °  ^^^^y- 
on  the  consideration  of  any  petition  for  the  exer- 
cise of  his  Majesty's  mercy,  having  reference  to 
the  conviction  of  a  person  on  indictment  or  to  the 
sentence  (other  than  sentence  of  death)  passed  on 
a  person  so  convicted,  may,  if  he  thinks  fit,  at 
any  time  either — 

(a)  refer  the  whole  case  to  the  Court  of  Criminal 

Appeal,  and  the  case  shall  then  be  heard 
and  determined  by  the  Court  of  Criminal 
Appeal  as  in  the  case  of  an  appeal  by  a 
person  convicted  (2 ) ;  or 

(b)  if  he  desires  the  assistance  of  the  Court  of 

Criminal  Appeal  on  any  point  arising  in 
the  case  with  a  view  to  the  determina- 
tion of  the  petition,  refer  that  point  to 
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the  Court  of  Criminal  A})peal  for  their 
opinion  thereon,  and  the  Court  shall  con- 
sider the  point  so  referred  and  furnish 
the  Secretary  of  State  with  their  opinion 
thereon  accordingly. 

This  is  sect.  19  of  the  (C.  A.)  Act. 

(1)  See  (C.  A.)  Rule  34b. 

(2)  See  (C.  A.)  Rule  48. 

Writa  of  error      RuLE  417. — Writs  of  error,  and  the  powers  and 
abolished.       practice  now  existing  in  the  High  Court  in  respect 
of  motions  for  new  trials  or  the  granting  thereof 
in  criniinal  cases,  are  hereby  abolished. 

This  is  sect.  20  (1)  of  the  (C.  A.)  Act. 

A  writ  of  error  was  an  origfinal  writ  issuing  from  the 
Crown  Office,  directed  to  an  inferior  Court  of  record,  and 
orderinpf  such  Court  to  return  the  record  and  proceedings 
on  which  final  judp^ment  had  been  g-iven  to  the  King's  Bench 
Division  of  the  Hi^h  Court  of  Justice;  and  authorizing  that 
Division  to  examine  the  record  and  do  justice  thereon. 

It  lay  in  respect  of  any  substantial  defect  appearing  on 
the  face  of  the  record  which  wa«?  not  cured  by  verdict. 

The  first  edition  of  thi^  book  deal"?  with  this  subject 
thorouQfhlv.  and  it  is  unnecessarv  here  to  further  discuss 
it. 

-4  motion  for  a  new  trinl  might  formerly  have  been  made 
by  a  defendant  who  had  been  convicted  of  a  misdemeanour. 
on  an  indictment  which  had  been  preferred  in  or  removed 
for  trial  into  the  King's  Bench  Division,  or  on  an  informa- 
tion. It  could  not  be  made  on  conviction  for  treason  or 
felony,  or  on  acquittal,  if  the  defendant  at  the  trial  might 
have  been  sentenced  to  imprisonment  or  fine. 


C.  A.  Act  to 

apply  to 

information, 

coroner's 

inquisitions, 

&c. 


Rule  418. — This  Act  shall  apply  in  the  case  of 
convictions  on  cnminal  informations  and  coroners' 
inquisitions  and  in  cases  where  a  person  is  dealt 
with  by  a  Court  of  quarter  sessions  as  an  incorri- 
gible rogue  under  the  Vagrancy  Act,  1824  (1),  as 
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it  applies  in  the  case  of  convictions  on  indict- 
ments, but  shall  not  apply  in  the  case  of  convic- 
tions on  indictments  or  inquisitions  charging  any 
peer  or  peeress,  or  other  person  claiming  the 
privilege  of  peerage,  with  any  offence  not  now 
lawfully  triable  by  a  Court  of  assize  (2). 

This  is  sect.  20  (2)  of  the  (C.  A.)  A.ct. 

(1)  See  R.  V.  Brown  (72  J.  P.  427),  where  it  was  held  that 
no  appeal  \a,j  from  the  conviction  at  petty  sessions,  but  that  it 
lay  against  the  sentence  passed  at  quarter  sessions. 

(2)  Supra,  p.  2. 

Rule  419. — Notwithstanding  anything  in  any  Appeaiin 
other  Act,  an  appeal  shall  lie  from  a  conviction  trlS^to^dvU 
on  indictment  at  common  law  in  relation  to  the  Court  of 
non-repair  or  obstruction  of  any  highway,  public    ^^^* ' 
bridge,  or  navigable  river  in  whatever  Court  the 
indictment  is  tried,  in  all  respects  as  though  the 
conviction  were  a  verdict  in  a  civil  action  tried  at 
assizes,  and  shall  not  lie  under  this  Act. 

This  is  sect.  20  (3)  of  the  (C.  A.)  Act. 

For  sect.  20  (4)  of  the  (C.  A.)  Act,  see  supra,  p.  364. 

Note. — The  remaining  sections  of  the  (C.  A).  Act  are — 
Sect.   21. —  "In    this   Act,    unless    the    context    otherwise  Definitions, 
requires,  the  expression   '  appellant '  includes  a  person  who 
has  been  convicted  and  desires  to  appeal  under  this  Act ;  and 
the  expression  *  sentence  '  includes   any  order  of  the  Court 
made  on  conviction  with  reference  to  the  person  convicted  or 
his  wife  or  children,  and  any  recommendation  of  the  Court 
as  to  the  making  of  an  expulsion  order  in  the  case  of  a  person 
convicted,  and  the  power  of  the  Court  of  Criminal  Appeal  to 
pass  a  sentence  includes  a  power  to  make  any  such  order  of 
the  Court  or  recommendation,  and  a  recommendation  so  made 
by  the  Court  of  Criminal  Appeal  shall  have  the  same  effect, 
for  the  purposes  of  sect.   3   of  the  Aliens   Act,   1905,  as  the  5  Edw.  7, 
certificate  and  recommendation  of  the  convicting  Court."  °'  ^' 

Sect.  22. — "  The  Acts  specified  in  the  schedule  to  this  Act  Repeal. 
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are  hereby   repealed  to  the   extent  mentioned  in  the  third 
column  of  that  schedule." 

Short  title,  Sect.  23. — '*  (1)  This   Act  may  be   cited  as   the   Criminal 

»S^r^      Appeal  Act,  1907. 

(2)  This  Act  shall  not  extend  to  Scotland  or  Ireland. 

(3)  This  Act  shall  apply  to  all  persons  convicted  after  the 
eighteenth  day  of  April  nineteen  hundred  and  eight,  but  shall 
not  affect  the  rights,  as  respects  appeal,  of  any  persons  con- 
victed on  or  before  that  date." 


application. 


SCHEDULE. 
Enaciments  Kepealed. 


Session  and 
Chapter. 


7  &  8  Will.  3, 
c.  3. 


II  &  12  Vict, 
c.  78. 

38  &  39  Vict, 
c.  77. 


44  &  45  Vict, 
c.  68. 


Short  Title. 


The  Treason  Act,  1695 


The  Crow  a  Cases  A.ct, 
1848. 

The  Supreme  Court  of 
Judicature  Act,  1875 


The  Supreme  Court  of 
Judicature  Act,  1881 


Extent  of  Repeal. 


In  section  nine,  from  "but  never - 
"  theless  "  to  the  end  of  the  sec- 
tion. 

Sections  three  and  five. 


In  section  nineteen,  the  words  "  in- 
"  eluding  the  practice  and  proce- 
"dure  with  respect  to  Crown 
"cases  reserved." 

Section  fifteen. 
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A.  Table  of  Offences. 

B.  Quarter  Sessions  (Offences  not  triable  at). 

C.  Poor  Prisoners'  Defence  (Rules  and  Regulations). 

D.  Regulations  as  to  Costs,  1904  &  1908. 

E.  Costs  in  Criminal  Cases  Act,  1908  (sects.  3,  4,  5,  9,  10, 

and  Schedule). 

F.  Costs  in  Criminal  Appeal,  1908. 

G.  Oaths. 

H.  Precedents. 

I.  Crown  Office  Rules,  1906. 

J.  Criminal  Appeal  Rules,  1908. 

K.  Assizes  Relief  Act,  1889. 

L.  Assizes  and  Quarter  Sessions  Act,  1908. 

M.  Criminal  Appeal  Amendment  Act,  1908. 

N.  Specimen  Record  of  a  Conviction  on  Indictment. 


B.R. 


7)  D 


APPENDIX  A. 


Table  of  Offences  in  respect  of  which  the  Jury  may 
Convict  either  of  the  Offence  charged  in  the  In- 
dictment OR  some  Offence  not  so  charged.  (See  supra, 
Rule  283.) 


OFFENCE  CHARGED, 


A  statutory  offence. 


JURY  MAY  CONVICT  OF 


An  offence  at  common  law,  where 
such  offence  is  covered  by  the  in- 
dictment. 


BY  AUTHORITY  OF 


2  Hawk.  c.  25, 

s.  7. 


R.   V. 

Hodgkiss, 

L. 

R. 

1  C. 

C. 

R. 

212; 

see  also 

R. 

V. 

Qarland, 

26 

•  T.  L. 

R.  130. 

E.g.,  on  an  indictment  for  perjury — a  statutorj'  offence — the  defendant 
was  properly  convicted  of  the  common  law  offence  of  taking  a  false 
oath  in  a  non- judicial  proceeding,  which  was  charged  in  the  indict- 
ment as — 

Perjury  R.    v.    Hodgkiss,   Ij.  R.    1  C.  C.   R.     Note.  —  This 

rule  only  ap- 
plies where 
both  offences 
are  of  a  like 
nature  —  that 
is,  are  both 
felony  or  mis- 
demeanour. 

Any  offence  An  attempt  to  commit  the  same 14   &    15   Vict. 

3.  100,  s.  17. 
"  .  .  .  If  on  the  trial  of  any  person  charged  with  any  felony  or  mis- 
demeanour it  shall  appear  to  the  jury  upon  the  evidence  that  the 
defendant  did  not  complete  the  offence  charged,  but  that  he  was  guilty 
only  of  an  attempt  to  commit  the  same,  such  person  shall  not  by  reason 
thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to 
return  as  their  verdict  that  the  defendant  is  not  guilty  of  the  felony  or 
misdemeanour  charged,  but  is  guilty  of  an  attempt  to  commit  the  same, 
and  thereupon  such  person  shall  be  liable  to  be  punished  in  the  same 
manner  as  if  he  had  been  convicted  upon  an  indictment  for  attempting 
to  commit  the  particular  felony  or  misdemeanour  charged  in  the  said 
indictment ;  and  no  person  so  tried  as  herein  lastly  mentioned  shall  be 
liable  to  be  afterwards  prosecuted  for  an  attempt  to  commit  the  felony 
or  misdemeanour  for  which  he  was  so  tried." 
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OVFENOB  OHABaEB. 

JURY  MAY  CONVICT  OF 

BY  AUTHOErrr  of 

A  misdemeanour 

A  misdemeanour,  although  the  facts 
proved  show  felony. 

14    &    15  Vict, 
c.  100,  s.  12. 

"  If  upon  the  trial  of  any  person  for  any  misdemeanour  it  shall  appear 
that  the  facts  given  in  evidence  amount  in  law  to  a  felony,  such  person 
shall  not  by  reason  thereof  be  entitled  to  be  acqiiitted  of  such  mis- 
demeanour ;  and  no  person  tried  for  such  misdemeanour  shall  be  liable 
to  be  afterwards  prosecuted  for  felony  on  the  same  facts,  unless  the 
Court  before  which  such  trial  may  be  .had  shall  think  fit,  in  its  dis- 
cretion, to  discharge  the  jury  from  giving  any  verdict  upon  such  trial, 
and  to  direct  such  person  to  be  indicted  for  felony,  in  which  case  such 
person  may  be  dealt  with  in  all  respects  as  if  he  had  not  been  put  upon 
his  trial  for  such  misdemeanour." 


A  misdemeanour  under 
48  &  49  Vict.  c.  69, 
8.  6. 


Any  offence 


Joint  indictment  against 
two  or  more  persons 
for  the  same  offence. 


A   misdemeanour 
c.  67,  8.  16  (2). 


under  H  Edw.   7, 


8  Edw.  7,c.  67, 
8.  16  (2) ;  see 
defilement  of 
girls,  infra. 

Guilty,  but  insane 46   &  47   Vict. 

c.  38,  s.  2. 
For  text  of  section,  see  supra,  p.  259. 

As  to  common  law  right  of  jury  to  find  a  special  verdict,  see  supra, 
p.  259. 

The  offence  charged,  one  of  the  per- 
sons accused  and  acquit  the  other, 
unless  the  offence  is  naturally  joint. 
^Conspiracy.) 

Either  offence,  one  or  more  of  the 
persons  accused,  and  acquit  the 
others  or  other. 


R.  v.  Ihitfer- 
worfh,  E.  &  R. 
520. 


B.  V.  Butter - 
»r;K//,E.&R. 
520. 


Joint  indictment  against 
two  or  more  persons 
for  two  or  more  of- 
fences. ' 

And  see  "Jointly  Receiving,"  infra,  for  an  exception  to  the  rule  that 
on  a  joint  indictment  two  accused  may  not  be  found  guilty'  of  com- 
mitting separate  parts  of  the  charge.  ( /?.  v.  ffempf^tead,  R.  &  R .  344  ; 
and  see  8i/j)ra,  p.  262.) 

Principal  and  Accessory. 

Being  a  principal  felon.    The   same,    although    the    evidence  I  24   &    25   Vict. 

proves  that  the  accused  was  truly  j     c.  94,  s.  2. 
an  accessory  before  the  fact  to  such 
felony.  I 

Note. — That  a  person  charged  with  bein^  an  accessory  before  the  fact 
to  felony  may  not  be  convicted  as  a  principal  (as  sect.  2,  supra,  does 
not  apply).     (/?.  v.  Branm,  14  Cox,  144.) 

Being  a  principal  in  the    Being    a     principal    misdemeanant,     /?.   v.    Wandby, 


(1895)  2  Q.  B. 
482  ;  64  L.  J. 
M.  C.  251  ; 
and  24  &  25 
Vict.  c.  94,  s.  8. 

E.g.,  feloniously  wounding  with  intent — unlawful  wounding. 


second  degree  to  a 
felony  charged  in  the 
same  indictment 
against  a  principal. 


where  the  person  charged  in  the 
indictment  as  a  principal  felon  has 
been  lawfully  convicted  of  a  mis- 
demeanour. 
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OFFENCE  CHA.EOED. 


Being  an  accessory  be- 
fore or  after  the  fact 
to  a  felony  charged  in 
the  same  indictment 
against  a  principal. 


JUEY  .\rAY  CONVICT  OF 


Being  accessory  ( 1 )  before  or  (2)  after 
the  fact  to  a  felony  other  than  that 
charged,  but  of  which  the  principal 
has  been  lawfully  convicted  on  the 
indictment  {eg.,  murder=man- 
slaughter). 


BY  AUTHORITY  OF 


R.  V.  Richards  f 
46  L.  J.  M.  0. 
200. 


Note. — ^That  a  person  jointly  charged  with  another  as  a  principal,  may 
not  be  convicted  of  being  an  accessory  after  the  fact  to  the  felony  found 
to  have  been  committed  by  the  person  with  whom  he  is  joined  as  a 
principal.  {E.  v.  Fallon,  L.  &  C.  217 ;  Richards  v.  E.,  66  L.  J.  Q,.  B. 
459.) 

Being   accessory  before  the  fact   to 
one  or  more  of  such  principals. 


Being  accessory  before 
the  fact  to  several 
principals. 

Being  an  accessory 
(1)  before  or  (2)  after 
the  fact  to  one  of  two 
felonies  charged  in 
the  same  indictment 
against  a  principal. 


Being  accessory  (1)  before  or  (2)  after 
the  fact  to  the  specific  felony  as 
charged,  and  only  to  such  felony. 


Lord  Sanchar'a 
Case,  9  Co. 
Rep.  119. 

On  principle. 


E.g.,  A.  is  charged  in  an  indictment  with  burglary  and  larceny,  and  B. 
is  charged  with  being  an  accessory  before  and  after  the  fact  to  the 
burglary  only.  A.  is  convicted  only  of  larceny.  Submitted :  There 
must  be  a  verdict  of  not  guilty  in  the  case  of  B.  (See  R.  v.  Daunelly, 
R.  &  R.  310.) 


Being  one  of  several 
accessories  before  the 
fact  to  a  felony. 


Administering  poison 
and  thereby  endan- 
geringlifeor  inflicting 
grievous  bodily  harm. 


The  same,  although  the  evidence 
shows  that  each  of  the  accessories 
charged  did  separate  acts  only,  and 
at  separate  times  and  places. 

Administering  poison  with  intent  to 
injure,  aggrieve  or  annoy. 


E.  V.  Barber,   1 
C.  &  K  442. 


24  &  25  Vict, 
c.  100,  88.  23, 
24,  25. 


Sect.  23.  "  Whosoever  shall  unlawfully  and  maliciously  administer  to,  or 
cause  to  be  administered  to  or  taken  by  any  other  person  any  poison,  or 
other  destructive  or  noxious  thing,  so  as  thereby  to  endanger  the  life 
of  such  person,  or  so  as  thereby  to  inflict  upon  such  person  any  grievous 
bodily  harm,  shall  be  guilty  of  felony  .... 

Sect.  24.  "Whosoever  shall  unlawfully  and  maliciously  administer  to,  or 
cause  to  be  administered  to  or  taken  by  any  other  person,  any  poison 
or  other  destructive  or  noxious  thing,  with  intent  to  injure,  aggrieve,  or 
annoy  such  person,  shall  be  guilty  of  a  misdemeanour  .... 

Sect.  25.  "  If,  upon  the  trial  of  any  person  for  any  felony  in  the  last  but 
one  preceding  section  mentioned,  the  jury  shall  not  be  satisfied  that 
such  person  is  guilty  thereof,  but  shall  be  satisfied  that  he  is  guilty  of 
any  misdemeanour  in  the  last  preceding  section  mentioned,  then  and  in 
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OFFENCB  CHABQEI). 


JUEY  MAY  CONVICT  OF 


BY  AUTHOEITY  OK 


every  such  case  the  jury  may  acquit  the  accused  of  such  felony,  and 
find  him  guilty  of  such  misdemeanour,  and  thereupon  he  shall  be  liable 
to  be  punished  in  the  same  manner  as  if  convicted  upon  an  indictment 
for  such  misdemeanour. " 


Assault  occasioning 
bodily  harm. 

Assaulting  and  unlaw- 
fully wounding  and 
ill-treating  the  prose- 
cutor and  thereby 
inflicting  grievous 
bodily  harm. 

Unlawfully  and  mali- 
ciously inflicting  grie- 
vous bodily  haim. 

Assault  with  intent  to 
rob  by  a  person  armed 
with  any  offensive 
weapon  or  instrument 
or  by  a  person  together 
with  one  or  more  per- 
sons under  24  &  25 
Vict.  c.  96,  8.  43. 

Burglary  (either  at  com- 
mon law  or  imder  the 
Larceny  Act,  1861. 
s.  51). 


Burglarj'  and  larceny. 


Common  assault R.    v.    Yeadon, 

L.  &C.  81. 

Common  assault li.     v.     (Jlivfr, 

Bell,  287. 


Common  assault. 


Assault 
ibid.  8. 


with 
41. 


intent    to  rob  under 


But  the  jury  may  not  on  this  indict- 
ment convict  of  a  comilion  assault. 

(1)  Entering  a  dwelling-house  by 
night  with  intent  to  commit  a 
felony.    (24  &  25  Vict.  c.  96,  s.  54.) 


B.  V.  Taylor, 
L.R.1C.C.E. 
194. 

This  is  so  on 
principle. 


R.  V.  Woodhall, 
12  Cox,  240. 

R.  V.  Compton, 
3  C.  &  P.  418  ; 
R.  V.  Brookes, 
C.  &  Mar.  543. 

R.  V.  Comptov, 
supra. 


(2)  Housebreaking  iinder  the  Larceny 
Act,  1861,  8.  56. 

(1)  Burglary    \  R.  v.  Compton, 

\     supra. 

(2)  Housebreaking R.  v.   Compton, 

supra 

(3)  Entering  a  dwelling-house  by 
night  with  intent  to  commit  a 
felony. 

(4)  Stealing  in  a  dwelling-house  to 
the  value  of  5/.  (if  suxh  is  charged 
in  the  indictment). 


R.  V.  Coinjiton, 
supra ;  /?.  v. 
Brookes, supra. 

R.  V.  Compton, 
supra. 

R.  V.  Bullock,  1 


Mood.  324. 

(5)  Simple  larceny R.   v.    Brookes, 

'     supra. 

Note. — The  sections  of  the  Larceny  Act  cited  are  : — 
(1)  Burglary,  sect.  51:  "Whosoever  shall  enter  the  dwelling-house 
of  another  with  intent  to  commit  any  felony  therein,  or  being  in  such 
dwelling-house  shall  commit  any  felony  therein,  and  shall  in  either 
case  break  out  of  the  said  dwelling-house  in  the  night,  shall  be  deemed 
guilty  of  burglary  .  .  .  ." 
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OFFENCE  CHARGED. 


JTTBY  MAT  CONVICT  OF 


BY  AUTHOKITY  OF 


(2)  Entering,  &c.,  .s.  54:  "  Whosoever  shall  enter  any  dwelling-house 
in  the  night,  with  intent  to  commit  any  felony  therein,  shall  be  guilty 
of  felony,  and  being  convicted  thereof,  shall  be  liable  .  .  .  ." 

(3)  Housebreaking,  s.  56  :  "  Whosoever  shall  break  and  enter  any 
dwelling-house,  school-house,  shop,  warehouse,  or  counting-house,  and 
commit  any  felony  therein,  or,  being  in  any  dwelling-house,  school- 
house,  shop,  warehouse,  or  counting-house  shall  commit  any  felony 
therein  and  break  out  of  the  same,  shall  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  liable  .  .  .  ." 


Carnal  knowledge 
(unlawful)  of  girl 
under  thirteen  years 
of  age  (48  &  49  Vict. 
c.  69,  8.  4). 


(1)  An  offence  under  sects.  3  and  5 
of  the  Crmiinal  Law  Amendment 
Act,  1885. 

(2)  Indecent  assault  


For  text  of  section,  see  infra,  pp.  410,  411. 


48 


&  49  Vict. 
69,  s.  9. 


Ihid. 


Carnal  knowledge  (un- 
lawful) of  giii  of  or 
over  thirteen  and 
under  sixteen  years 
(under  48  &  49  Vict, 
c.  69,8.  5  (1)). 

Corrupt  practice  at  an 
election. 

Illegal  practice   


Common  assault. 


An  illegal  practice . 


The  same,  although  facts  proved 
show  corrupt  practice. 


R.    v.    Bostock, 
17  Oox,  700. 


46  &  47    Vict, 
c.  51,  s.  52. 

47  &   48  Vict, 
c.  70,  8.  30. 

51    &   52  Vict. 

c.  41,  s.  75. 
56   &   57  Vict. 

c.  73,  8.  48. 


' '  Any  person  charged  with  a  corrupt  practice  may,  if  the  circumstances 
warrant  such  finding,  be  found  guilty  of  an  illegal  practice  (which 
offence  shall  for  that  purpose  be  an  indictable  offence),  and  any  person 
charged  with  an  illegal  practice  may  be  found  guilty  of  that  offence, 
notwithstanding  that  the  act  constituting  the  offence  amounted  to  a 
corrupt  practice,  and  a  person  charged  with  illegal  payment,  employ- 
ment, or  hiring,  may  be  found  guilty  of  that  offence,  notwithstanding 
that  the  act  constituting  the  offence  amounted  to  a  corrupt  or  illegal 
practice."     (46  &  47  Vict.  c.  51,  s.  52.) 


Conspiracy  to  prevent 
the  members  of  a  class 
from  doing  an  act. 

Embezzlement  or  frau- 
dulent application  or 
disposition  of  pro- 
perty. 


Conspiracy  to  prevent  certain  mem- 
bers of  the  class  from  doing  the 
act. 

Larceny  as  a  clerk  or  servant  or 
person  in  public  employment  or  in 
the  police. 

Larceny. 


B.  V.  Bykerdike, 
1  M.  &  Rob. 
179. 

24  &  25  Vict, 
c.  96,  8.  72. 
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OFFENCE  OHABGED. 


Housebreaking  and 
larceny. 


JUKY  MAY  CONVICT  OF 


BY  AUTHOEITY  OF 


(1)  Housebreaking \  B.  v.   Compton, 

3  C.  &  P.  418. 

(2)  Stealing  in  a  dwelling-house  to  \  R.  v.  Hunger- 
the  value  of  ol.  (if  such  is  charged  ford,  2  East, 
in  the  indictment).  P.O.  518;   R. 

V.       Compton, 
supra. 

(3)  Simple  larceny R.  v.   Compton, 

supra. 

(See  ''Burglary,"  supra.) 


Incestuous     connection    An  offence  under  sects.  4  or  5  of  the  ,  8  Edw.  7,  c.  45, 
under  8  Edw.  7,  c.  45,       Criminal    Law    Amendment    Act,  :     s.  4  (3). 
8.  1.  i     1885. 

"  .  .  .  .  If  on  the  trial  of  an  indictment  for  an  offence  under  this  Act 
the  iuiy  are  satisfied  that  the  defendant  is  guilty  of  any  offence  under 
sections  four  or  five  of  the  Criminal  Law  Amendment  Act,  1885,  but 
are  not  satisfied  that  the  defendant  is  guilty  of  an  offence  under  this 
Act,  the  jury  may  acquit  the  defendant  of  an  offence  under  this  Act 
and  find  him  guilty  of  an  offence  under  sections  four  or  five  of  the 
Criminal  Law  Amendment  Act,  1885,  and  he  shall  be  liable  to  be 
punished  accordingly."  One  of  the  offences  in  the  Criminal  Law 
Amendment  Act,  1885  (48  &  49  Vict.  c.  69),  s.  4,  is  :  "  Any  person  who 
unlawfully  and  carnally  knows  any  girl  under  the  age  of  thirteen  years 
shall  be  guilty  of  felony  .  .  .  ."  For  text  of  sections  cited,  see  infra, 
p.  411. 


Indecent  assault 


Larceny  from  the  per- 
son. 


Larceny  with  aggra- 
vating circumstances 
(e.gr. ,  larceny  as  a  clerk 
or  servant  in  public 
employment  or  in  the 
police). 


Common  assault. 


The    same,   although 
robbery. 


Simple  larceny 
Simple  larceny 


facts    proved 


R.  V.    Bosiock, 
17  Cox,  700. 

R.  V.  Pearce, 
R.  &  E.174; 
R.  V.  Robin- 
son, ibid.  321. 

B.  V.  Beaney, 
E.  &  R.  416. 

R.  V.  Beaney, 
R.  &  R.  416  ; 

B.  V.  Jennings, 
Dears.  &  B. 
447. 


But  see  B.  v.  Fenley,  20  Cox,  252.     See  "  Burglary  and  Larceny." 
Larceny 1  Embezzlement,  or  fraudulent  appli- [  24   &   25  Vict. 


Manslaughter 


cation  or  disposition. 

Manslaughter,  although  the  evidence 
proves  murder. 


c.  46,  s.  72. 

B.  V.  Gay  lor. 
Dears.  &  B. 
288. 
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Manslaughter  by  person 
over  sixteen  of  child 
or  young  person. 


JT7BY  MAY  CONVICT  OF 


Cruelty  under  sect.  12  (1),  8  Edw. 
c.  67. 


BY  AUTHOEITT  OF 


8  Edw.  7,  c.  67, 

s.  12  (4). 


Sect.  12  (1)  : — "If  any  person  over  the  age  of  sixteen  years,  who  has 
the  custody,  charge,  or  care  of  any  child  or  young  person,  wilfully 
assaults,  ill-treats,  neglects,  abandons,  or  exposes  such  child  or  young 
person,  or  causes  or  procures  such  child  or  young  person  to  be  assaulted, 
ill-treated,  neglected,  abandoned,  or  exposed,  in  a  manner  likely  to 
cause  such  child  or  young  person  unnecessary  suffering  or  injury  to  his 
health  (including  injury  to  or  loss  of  sight,  or  hearing,  or  limb,  or 
organ  of  the  body,  and  any  mental  derangement),  that  person  shall  be 
guilty  of  a  misdemeanour,  and  shall  be  liable  .  .  .  ." 

Sect.  12  '4) : — "  Upon  the  trial  of  any  person  over  the  age  of  sixteen 
indicted  for  the  manslaughter  of  a  child  or  young  person  of  whom  he 
had  the  custody,  charge,  or  care,  it  shall  be  lawful  for  the  jury,  if  they 
are  satisfied  that  the  accused  is  guilty  of  an  offence  under  this 
section  (1)  in  respect  of  such  child  or  young  person,  to  find  the  accused 
guiltv  of  such  offence." 


Murder j  Manslaughter 


Murder  of  a  child Endeavouring  to  conceal   the   birth 

of  the  child. 


R.  V.  Mackalley, 
9  Co.  Rep. 
67  b. 

24  &  25  Vict, 
c.  100,  s.  60. 


"  .  .  ,  .  Provided,  that  if  any  person  tried  for  the  murder  of  any  child 
shall  be  acquitted  thereof,  it  shall  be  lawful  for  the  jury  by  whose 
verdict  such  person  shall  be  acquitted,  to  find,  in  case  it  shall  so  appear 
in  evidence  that  the  child  had  recently  been  born  and  that  such  person 
did  by  some  secret  disposition  of  the  dead  body  of  such  child  endeavour 
to  conceal  the  birth  thereof,  and  thereupon  the  Court  may  pass  such 
sentence  as  if  such  person  had  been  convicted  upon  an  indictment  for 
the  concealment  of  birth." 


24 


&   25   Vict. 

96,  8.  88. 


Obtaining  property   by  j  The  same,  although  larceny  is  proved, 
false  pretences.  | 

Ibid.  sect.  88 : — "  .  .  .  .  Provided,  that  if  upon  the  trial  of  any  person 
indicted  for  such  misdemeanour  it  shall  be  proved  that  he  obtained  the 
property  in  question  in  any  such  manner  as  to  amount  in  law  to  lar- 
ceny, he  shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of  such 
misdemeanour  ;  and  no  person  tried  for  such  misdemeanour  shall  be 
liable  to  be  afterwards  prosecuted  for  larceny  upon  the  same  facts." 
Note. — On  an  indictment  for  larceny  false  pretences  cannot  be  found. 


An  offence  under  sect.  16,  Children 
Act,  1908. 


8  Edw.  7,  c.  67, 
8.  16  (2). 


Defilement   of   girls  on 

premises,  &c. — under 

48  &  49  Vict.  c.  69, 

8.  6. 

48  &  49  Vict.  c.  69,  s.  6:  — "Any  person  who,  being  the  owner  or 
occupier  of  any  premises,  or  having,  or  acting  or  assisting  in,  the 
management  or  control  thereof — induces  or  knowingly  suffers  any  girl 
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of  such  age  as  is  in  this  section  mentioned  to  resort  to  or  be  in  or  upon 
such  premises  ior  the  purpose  of  being  unlawfully  and  carnally  known 
by  any  man,  whether  such  carnal  knowledge  is  intended  to  be  with  any 
particular  man  or  generally,  shall,  if  such  girl  is  under  the  age  of 
thirteen  years,  be  guilty  of  felony." 

8  Edw.  7,  c.  67,  s.  16:  —  "  (1)  If  any  person  having  the  custody,  charge 
or  care  of  a  child  or  young  person  between  the  ages  of  four  and  sixteen 
allows  that  child  or  young  person  to  reside  in  or  to  fretjuent  a  brothel, 
he  shall  be  guilty  of  a  misdemeanour. 

(2)  Nothing  in  this  section  shall  affect  the  liability  of  a  person  to  be 
indicted  under  section  six  of  the  Criminal  Law  Amendment  Act,  1885, 
but  upon  the  trial  of  a  person  under  that  section  it  shall  be  lawful  for 
the  jury,  if  they  are  satisfied  that  the  accused  is  guilty  of  an  offence 
under  this  section,  to  find  the  accused  guilty  of  such  offence." 


Perjury,  where  the  in- 
dictment contains  two 
or  more  assignments 
thereof. 

Publishing  a  defamatory 
libel  knowing  it  to  be 
false,  under  6  &  7  Vict, 
c.  96,  s.  4. 

Jointly  "  receiving  " 
stolen  property,  &c. 


Rape  (at  common  law  or 
under  48  &  49  Vict, 
c.  69,  8.  4). 


Perjury  if  one  assignment   only  is 
proved. 


Publishing  a  defamatory  libel  under 
sect.  59  of  the  Act. 


"  Receiving,"  by  one  or  more  of  the 
accused  where  the  evidence  shows 
separate  receiving.  (See  siqjra, 
p.  263.) 

(1)  An  offence  under  sects.  3,  4,  5  of 
Criminal  Law  Amendment  Act, 
1885. 

(2)  Indecent  assault  

(3)  An  offence  under  the  Punish- 
ment of  Incest  Act,  1908. 


R.  V.  Rhodes, 
2  Ld.  Raym. 
886. 

Boater  v.  R.,  21 
Q.  B.  D.  284. 


24   &   25   Vict, 
c.  96,  8.  94. 


48   &   49   Vict, 
c.  69,  s.  9. 

Id. 

8  Edw.  7,  c.  45, 

8.  4  (3). 


48&  49  Vict.  c.  69,  s.  9  : — "  If  upon  the  trial  of  any  indictment  for  rape, 
or  any  offence  made  felony  by  section  four  of  this  Act,  the  jury  shall 
be  satisfied  that  the  defendant  is  guilty  of  an  offence  under  sect.  3,  4, 
or  5  of  this  Act,  or  of  an  indecent  assault,  but  are  not  satisfied  that  the 
defendant  is  guilty  of  the  felony  charged  in  such  indictment,  or  of  an 
attempt  to  commit  the  same,  then  and  in  every  such  case  the  jury  may 
acquit  the  defendant  of  such  felony,  and  find  him  guilty  of  such  offence 
as  aforesaid,  or  of  an  indecent  assault,  and  thereupon  such  defendant 
shall  be  liable  to  be  punished  in  the  same  manner  as  if  he  had  been 
convicted  upon  an  indictment  for  such  offence  as  aforesaid,  or  for  the 
misdemeanour  of  indecent  assault." 
The  sections  mentioned  are — 
"  3.  Any  person  who — 
(1)  By  threats  or  intimidation  procures  or  attempts  to  procure  any 

woman  or  girl  to  have  any  unlawful  carnal  connection,  either 

within  or  without  the  Uueeii's  dominions  ;  or 
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(2)  By  false  pretences  or  false  representations  procures  any  woman 

or  girl,  not  being  a  common  prostitute  or  of  known  immoral 
character,  to  have  any  unlawful  carnal  connection,  either  within 
or  without  the  Queen's  dominions ;  or 

(3)  Applies,  administers  to,  or  causes  to  be  taken  by  any  woman  or 

girl  any  drug,  matter,  or  thing,  with  intent  to  stupefy  or  over- 
power so  as  thereby  to  enable  any  person  to  have  unlawful  carnal 
connection  with  such  woman  or  girl, 
shall  be  guilty  of  a  misdemeanour 

4.  Any  person  who — 

Unlawfully  and  carnally  knows  any  girl  under  the  age  of  thirteen 
3'^ears 
shall  be  guilty  of  felony. 

....  Whereas  doubts  have  been  entertained  whether  a  man  who 
induces  a  married  woman  to  permit  him  to  have  connection  with  her 
by  personating  her  husband  is  or  is  not  guilty  of  rape,  it  is  hereby 
enacted  and  declared  that  every  such  offender  shall  be  deemed  to  be 
guilty  of  rape. 

5.  Any  person  who — 

(1)  Unlawfully  and  carnally  knows  or  attempts  to  have  unlawful 

carnal  knowledge  of  any  girl  being  of  or  above  the  age  of 
thirteen  years  and  under  the  age  of  sixteen  years ;  or 

(2)  Unlawfully  and  carnally  knows,  or  attempts  to  have  unlawful 

carnal  knowledge  of  any  female  idiot  or  imbecile  woman  or  girl, 
under  circumstances  which  do  not  amount  to  rape,  but  which 
prove  that  the  off ender  knew  at  the  time  of  the  commission  of  the 
offence  that  the  woman  or  girl  was  an  idiot  or  imbecile, 
shall  be  guilty  of  a  misdemeanour " 

8  Edw.  7,  c.  45,  s.  4  (3) :— "  If,  on  the  trial  of  any  indictment  for  rape, 
the  jury  are  satisfied  that  the  defendant  is  guilty  of  an  offence  under 
this  Act  but  are  not  satisfied  that  the  defendant  is  guilty  of  rape,  the 
jury  may  acquit  the  defendant  of  rape  and  find  him  guilty  of  an  offence 
under  this  Act,  and  he  shall  be  liable  to  be  punished  accordingly." 

By  sect.  1  of  the  Act  it  is  provided — "Any  male  person  who  has 
carnal  knowledge  of  a  female  person,  who  is  to  his  knowledge  his 
grand -daughter,  daughter,  sister,  or  mother,  shall  be  guilty  of  a  mis- 
demeanour  " 

And  by  sect.  2  of  the  Act  it  is  provided — "  Any  female  person  of  or 
above  the  age  of  sixteen  years  who,  with  consent,  permits  her  grand- 
father, father,  brother,  or  son  to  have  carnal  knowledge  of  her  (knowing 
him  to  be  her  grandfather,  father,  brother,  or  son,  as  the  case  may  be), 
shall  be  guilty  of  a  misdemeanour " 

Felonious   Eioting   un-  }  The   misdemeanour  of  riotously  in-  I  24   &   25   Vict, 
der  sect.  11  of  24  &  25  j     juring   buildings,    &c.    under   Id.       c.  97,  s.  12. 
Vict.  c.  97.  1     sect.  12. 
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OFFENCE  CHAEOED. 


JTJBY  MAT  CONVICT  OF 


Robbery     Stealing  from  the  person 

Simple  larceny 


Assault  with  intent  to  rob 


Robbery  with  violence. 


Robbery    \ 

Stealing  from  the  person  j 

Simple  larceny. 

Assault  with  intent  to  rob  ( 1 )  with 
the  aggravating  circumstances  al- 
leged ;  (2)  without  such  aggi'avat- 
ing  circumstances. 


BY  ATJTHOBITY  OF 


2  Hale,  o34. 

24   &   25  Vict, 
c.  96,  s.  41. 

2  Hale,  302. 

24   &   25   Vict. 

c.  96,  8.  41. 
R.   V.   Mitch  til, 

2  Den.  468. 


Treason  felony    |  Treason  felony,   although  the  facts     1 1 

proved  amount  to  treason.  i     c. 

Unlawfully  wounding  |  14 

c. 


&  12 
12,  s. 
&  15 
19,  s. 


Vict. 


Any  felony  except  mur- 
der and  manslaughter  c.  19,  s.  o. 
where  the  indictment 
charges  cutting,  stab- 
bing, or  wounding. 

"If,  upon  the  trial  of  any  indictment  for  any  felony,  except 
murder  or  manslaughter,  where  the  indictment  shall  allege  that  the 
defendant  did  cut,  stab,  or  wound  any  person,  the  jury  shall  be  satisfied 
that  the  defendant  is  guilty  of  the  cutting,  stabbing  or  wounding 
charged  in  such  indictment,  but  are  not  satisfied  that  the  defendant  is 
guilty  of  the  felony  charged  in  such  indictment,  then  and  in  every  such 
case  the  jury  may  acquit  the  defendant  of  such  felony,  and  find  him 
guilty  of  unlawfully  cutting,  stabbing,  or  wounding,  and  thereupon 
such  defendant  shall  be  liable  to  be  punished  in  the  same  manner  as  if 
he  had  been  convicted  upon  an  indictment  for  the  misdemeanour  of 
cutting,  stabbing,  or  wounding."     (See  R.  v.  Miller,  14  Cox,  356.) 


Vict. 


Unlawfully  wounding...     Common  assault. 


R.  V.  Taylor, 
L.  R.  1  C.  C. 
R.  194. 
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OFFENCES  MADE  NOT  TRIABLE  AT  QUARTER 

SESSIONS. 

Murder. 

Manslaug-hter. 

Any  felony  which  when  committed  by  a  person  who  has 
not  before  been  convicted  of  felony  is  punishable  by 
penal  servitude  for  life  (except  burglary,  59  &  60  Vict, 
c.  57):  e.g.,  Wounding  with  intent  to  do  grievous 
bodily  harm,  &c.;    rape,  &c. 

Misprision  of  treason. 

Treason. 

Offences  against  the  King's  title,  prerogative,  person. 
Government,  or  either  House  of  Parliament. 

Offences  subject  to  the  penalties  of  praemunire. 

Blasphemy,  and  offences  against  religion. 

Administering  and  taking  unlawful  oaths. 

Perjury  and  subornation  of  perjury. 

Making  or  suborning  any  other  person  to  make  a  false 
oath,  affirmation  or  declaration  punishable  as  perjury 
or  as  a  misdemeanour. 

Forgery. 

Unlawfully  or  maliciously  setting  fire  to  crops  of  corn,  grain 
or  pulse,  or  to  any  part  of  a  wood,  coppice  or  planta- 
tion of  trees,  or  to  any  heath,  gorse,  furze  or  fern. 

Bigamy,  and  offences  against  the  laws  relating  to  marriage. 

Abduction  of  women  and  girls. 

Endeavouring  to  conceal  the  birth  of  a  child. 

Composing,  printing  or  publishing  blasphemous,  seditious 
or  defamatory  libels. 

Bribery  (but  vide  52  &  53  Vict.  c.  69,  s.  6,  for  Exceptions). 
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Unlawful  combinations  and  conspiracies  (except  conspira- 
cies or  combinations  to  commit  any  offence  which  the 
justices  or  recorder  respectively  have  or  has  jurisdic- 
tion  to   try  when  committed  by   one  person). 

Stealing  or  fraudulently  taking,  or  injuring  or  destroying, 
records  or  documents  belonging  to  any  Court  of  law 
or  equity,  or  relating  to  any  proceeding  therein. 

Stealing  or  fraudulently  destroying  or  injuring  or  conceal- 
ing wills  or  testamentary  |)apers.  or  any  document  jot 
written  instrument  being  or  containing  evidence  of  the 
title  to  any  real  estate  or  any  intere«^t  in  lands,  tene- 
ments or  hereditaments. 

The  above  are  excepted  by  rirtue  of  5  &  6  Vict.  c.  38,  h.  I  (the  Quarter 
Sessions  Act). 

Frauds  by  trustees,  bankers,  officers  of  public  companies,  &c. 
(24  &  25  Vict.  c.  96,  ss.  75—86,  and  by  other  statutes). 

Offence  of  three  or  more,  armed  in  night,  entering  upon 
land  ff)  take  game  (9  Geo.  4.  c.  69,  s.  9). 

Corrupt  practices  at  parliamentary.  inuniriDal,  &c.  elections 
(17  &  18  Vict.  c.  102,  s.  10;  46  &  47  Vict.  c.  51,  s.  53; 
47  &  48  Vict.  c.  70,  ss.  30,  35,  36;  50  &  51  Vict.  c.  13; 
51  &  52  Vict.  c.  41,  s.  75;    56  &  57  Vict.  c.  73,  8.  48). 

Offences  against  the  False  Personation  Act  (37  &  38  Vict, 
c.  36,  8.  3). 

Offences  'against  the  Criminal  Law  .Amendment  Act  (48  & 
49  Vict.  c.  69,  s.  17). 

Offences  against  the  Official  Secrets  Act,  1889  (52  &  53  Vict, 
c.  52,  8.  6  (3). 

Offences  which  are  the  subject  of  an  indictment  against  a 
corporation  (B.  v.  Birminghorn  and  Gtourester  Bail. 
Co..  9  C.  &  P.  478). 

Offences  (Indictable)  under  an  Act  for  the  Prevention  of 
Corruption.  1906  (6  Edw.  7,  c.  34). 

Offences  under  the  Prevention  of  Incest  Act,  1908  (8  Edw. 
7,  c.  45). 
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POOR  PRISONERS'  DEFENCE. 


EULES 

Made  by  the  Attorney-General,  dated  May  13,  1904, 
WITH  the  Approval  of  the  Lord  Chancellor  and  the 
Secretary  of  State  for  the  Home  Department,  jn 
pursuance  of  Section  2  of  the  Poor  Prisoners'  De- 
fence Act,  1903. 

1.  Every  clerk  of  assize  and  clerk  of  the  peace  shall  keep 
a  list  of  solicitors  vrho  are  willing  to  undertake  the  defence 
of  poor  prisoners,  and  shall  insert  in  such  list  the  names  of 
all  solicitors  who  are  willing  so  to  act.  The  name  of  any 
solicitor  shall  be  removed  from  the  list,  either  on  the  appli- 
cation of  the  solicitor  himself  or  by  direction  of  any  judge 
of  assize  or  chairman  of  quarter  sessions .  A  copy  of  such  list 
shall  be  sent  to  every  clerk  to  justices  in  the  county  or 
quarter  sessions  district. 

2.  Every  clerk  of  assize  and  clerk  of  the  peace  shall  keep 
a  list  of  the  members  of  the  Bar  attending  the  circuit  or 
sessions  who  are  willing  to  act  as  counsel  for  poor  prisoners, 
and  shall  insert  in  such  list  the  names  of  all  such  members 
of  the  Bar  who  are  willing  so  to  act. 

3.  Any  certificate  given  by  the  justices  in  pursuance  of 
sect.  1  of  the  Poor  Prisoners'  Defence  Act,  1903,  shall  be 
in  Form  A  in  the  schedule  hereto.  It  shall  as  soon  as  it  has 
been  given  be  sent  by  the  clerk  to  the  justices  to  the  clerk 
of  assize  or  clerk  of  the  peace,  together  with  the  name  bf 
the  solicitor  assigned. 

The  certificate  given  by  a  judge  of  assize  or  chairman  of 
quarter  sessions  shall  be  in  Form  B  in  the  schedule  hereto. 

4.  Any  justices,  judge  of  assize,  or  chairman  of  quarter 
sessions,  who  give  sucli  a  certificate  shall  at  the  same  time 
assign  to  the  prisoner  from  the  list  kept  under  Rule  1  a 
solicitor  to  whose  services  the  prisoner  shall  be  entitled. 
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A  copy  of  the  depositions  shall  be  furnished  to  the  soli- 
citor so  assigned  bj  the  justices'  clerk,  clerk  of  assize,  or 
clerk  of  the  peace,  as  the  case  may  be. 

5.  Any  member  of  the  Bar  whose  name  appears  upon  the 
list  kept  under  Rule  2  may  be  instructed  on  behalf  of  the 
prisoner  by  the  solicitor  so  assigned. 

SCHEDULE. 

Form  A. — Certificate  of  Committing  Justices. 

We  [or  I]  the  committing  justicefs]  in  the  case  of ,  having 

regard  to  the  nature  of  the  defence  set  up  by  him,  as  disclosed  in 
the  evidence  given  before  us  [or  me]  [or  in  the  statement  made  by 
him  before  us]  [or  in  the  evidence  given  and  statement  made  by 
him  before  us],  are  [or  am]  satisfied  that  it  is  desirable  in  the 
interests  of  justice  that  he  should  have  legal  aid  in  the  preparation 
and  conduct  of  his  defence,  and  that  his  means  are  insuflScient  to 

obtain  such  aid,  and  we  [or  I]  therefore  certify  that  the  said 

ought  to  have  such  legal  aid. 

A.  B., 

0.  D., 

JuBtice[s]  of  the  Peace. 

Note. — The  prisoner  has  been  committed  to Prison  [or  has 

been  released  on  bail  and  may  be  communicated  with  at  ]. 

Form  B. — Certificate  of  Judge  or  Chairman. 

I,  A.  B.  ,  having  regard  to  the  nature  of  the  defence  set 

up  by ,  as  disclosed  in  the  evidence  given  [or  in  the  statement 

made  by  him]  [or  in  the  evidence  given  and  statement  made  b5' 
him]  before  the  committing  justices,  am  satisfied  that  it  is  desirable 
in  the  interests  of  justice  that  he  should  have  legal  aid  in  the  con- 
duct of  his  defence,  and  that  his  means  are  insufficient  to  enable 

him  to  obtain  such  aid,  and  I  therefore  certify  that  the  said 

ought  to  have  such  legal  aid. 

A.  B., 

Judge  of  Assize  or 

Chairman  of  Quarter  Sessions  or 

Recorder  of . 

Law  Officers'  Department,  13th  May,  1904. 

R.  B.  FiNLAY,  Attorney-General. 

Approved, 

(  Halsbury,  C. 

( A.  Akers  Douglas. 
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KEGULATIONS 

Of  the  Secretary  of  State,  dated  December  30,  1903,  as 
TO  the  Allowances  which  may  be  made  under  Sec- 
tion 1  (2)  OF  the  Poor  Prisoners'  Defence  Act,  1903. 

In  pursuance  of  Section  1  (2)  of  the  Poor  Prisoners' 
Defence  Act,  1903,  I  hereby  make  the  following  Regulations 
as  to  the  rates  and  scales  of  payment  which  may  be  made  for 
the  expenses  of  the  defence:  — 

1.  There  may  be  allowed  to  the  solicitor  a  fee  not  ex- 
ceeding 2Z.  2s.  06^.,  provided  that  the  presiding  Judge,  after 
the  conclusion  of  the  trial,  may,  if  he  think  fit,  certify  that 
the  case  was  one  of  exceptional  length  or  difficulty,  and 
thereupon  the  fee  may  be  increased  to  such  sum  as  he  may 
direct,  but  not  in  any  case  exceeding  51. 

In  addition  to  such  fee  the  solicitor  may  be  allowed 
travelling  (expenses  actually  and  necessarily  incurred  by 
himself  and  his  clerk  on  the  scale  applicable  to  the  travel- 
ling expenses   of  ordinary   Avitnesses   for  a  prosecution. 

2.  There  may  be  allowed  to  counsel  a  fee  of  11.  3s.  6d.; 
provided  that  the  presiding  Judge  after  the  conclusion  of 
the  trial,  may,  if  he  think  fit,  certify  that  the  case  was  one 
of  exceptional  lengtli  or  difficult}^  and  thereupon  the  fee 
may  be  increased  to  such  sum  as  he  may  direct,  but  not  in 
any  case  exceeding  SI.   os.   6d. 

3.  There  may  be  allowed  to  the  clerk  to  the  Justices  or 
other  person  by  whom  a  copy  of  the  depositions  is  supplied 
to  the  prisoner's  solicitors  payment  for  the  same  at  the  rate 
of  twopence  per  folio  of  90  words. 

4.  There  may  be  allowed  to  avitnesses  giving  profes- 
sional evidence  and  to  expert  witnesses  the  same  expenses 
as  might  be  allowed  to  witnesses  for  a  prosecution — pro- 
vided that  the  said  sum  shall  not  in  any  case  exceed  one 
guinea  a  day,  except  in  pursuance  of  a  special  order  made 
by  the  presiding  Judge. 

5.  There  may  be  alloAved  to  other  witnesses  the  same 
expenses  as  may  be  allowed  to  witnesses  for  a  prosecution. 

6  The  travelling  expenses  of  witnesses  may  be  allowed 
as  in  the  case  of  a  prosecution. 

7.  In  these  Regulations  the  term  "presiding  Judge" 
includes  a  Recorder  and  a  Chairman  of  Quarter  Sessions 
or  their  deputies. 

Given  under  my  hand  at  Whitehall,  this  30th  day  of 
December,  1903. 

A.  Akers  Douglas, 
One  of  His  Majesty's  Principal 
Secretaries  of  State. 
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COSTS  AND  COMPENSATION. 


REGULATIONS 


Made  by  the  Secretary  of  State,  dated  June  14,  1904, 
governing  the  allowances  payable  to  prosecutors 
AND  Witnesses  in  Criminal  Prosecutions. 

In  pursuance  of  the  powers  vested  in  me  "by  Section  o 
of  the  Criminal  Justice  Administration  Act,  1851  (14  &  15 
Vict,  c.  55),  I  hereby  make  the  following  Regulations:  — 

1.  Witnesses  giving  Professional  Evidence. 

There  maj^  be  allowed  to  practising  members  of  the  legal 
and  medical  professions,  for  attending  to  give  professional 
evidence,  but  not  otherAvise,  allowance  not  exceeding  the 
sums  stated  in  the  following  scale:  — 

For  attending  to  give  evidence  in  the  town  or  place 
where  the  witness  resides  or  practises — 

if  the  witness  attends  to  give  evidence  in  one 

case  only,  not  more  than  one  guinea  per  diem; 

if  the  witness  gives  evidence  on  the  same  day  in 

two  or  more  separate  and  distinct  cases,  not 

more  than  two  guineas; 

For  attending  to  give  evidence  elsewhere  than  in  any 
town  or  place  where  the  witness  resides  or  prac- 
tises, whether  in  one  or  more  cases,  not  more  than 
two  guineas  per  diem. 
In  this  Regulation   "  town  "  means  Municipal   Borough 
or  Urban  District;     and  "  place  "  means  within  a  radius 
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of  three  miles  from  the  Court  at  which  the  witness  attends 
to  give  evidence. 

No  allowance  may  be  given  under  this  Regulation  to  the 
solicitor  for  the  prosecution,  except  that,  if  such  solicitor 
gives  professional  evidence  which,  in  the  opinion  of  the 
Court,  was  necessary  and  saved  the  attendance  of  another 
witness,  a  fee  of  6^.  8d.  may  be  allowed. 

2.  Expert  Witnesses  and  Interpreters. 

There  may  be  allowed  (a)  to  expert  witnesses  such  allow- 
ances for  attending  to  give  expert  evidence  as  the  Court 
may  consider  reasonable,  including,  where  necessary,  an 
allowance  for  qualifying  to  give  evidence,  and  (b)  to  per- 
sons employed  as  interpreters,  such  allowances  as  the  Court 
may  consider  reasonable. 

3.  Police  Officers. 

There  may  be  allowed  to  Police  Officers:  — 

When  lattending  as  prosecutors  or  witnesses  at  Courts 
situate  within  the  area  of  their  own  Police  Autho- 
rity, no  allowance,  other  than  travelling  allowances 
as  provided  in  Regulation  8. 
When  attending  as  prosecutors  or  witnesses  at  Courts 
situate  outside  the  area  of  their  own  Police 
Authority — 

(a)  In  the  case  of  constables  and  Sergeants,  a 

sum  not  exceeding — 

For  the  day  4s. 

For  the  night     4s. 

(b)  In    the    case  of  Inspectors,  a  sum  not  ex- 

ceeding— 

For  the  day   5s. 

For  the  night     5s. 

(c)  In   the  case   of  Superintendents  and   Chief 

Constables,  a  sum  not  exceeding — 

For  the  day  7s. 

For  the  night     5s. 

For  the  purposes  of  this  Regulation,  any  Court  at  which 
'  cases  arising  in  the  area  of  any  Police  Authority  or  part 
thereof  are  ordinarily  heard  or  tried,  shall  be  deemed,  so 
far  as  regards  such  cases,  to  be  situate  within  that  area. 

4.  Prison  Warders. 

There  may  be  allowed  to  prison  warders,  attending  as 
prosecutors   or  witnesses   or  in  charge   of  a  prisoner  pror 

j:  ?;  ? 
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duced  to  give  evidence,  a  sum  equal  to  that  allowed  them 
by   the   Regulations   of  the   Prison   Department,    viz.:  — 

Day  and  night.  Day  only. 


Chief  warders 8s.       Breakfast  .  .    Is.  l 

Dinner       2*.  6d.  >  4*.  6d. 

Supper    ....   Is.  ) 
Principal  warders   .  .  6s.  6d.    Same  as  above. 
Warders  and  assistant 

warders 6s        Breakfast   .  .  Is.  i 

Dinner    ....  2s.  ^      4s. 

8upper    ....  Is.  1 

For  a  prisoner  so  produced  in  the  custody  of  warders, 
such  sum  for  subsistence  as  the  warders  have  been  autho- 
rised to  spend,  and  has  been  actually  expended,  on  his 
behalf. 

5.  Ordinary  Witnesses. 

There  may  be  allowed  to  witnesses,  other  than  those  here- 
inbefore mentioned,  allowances  not  exceeding  7s.  for  the 
day  and  os.  for  the  night: 

Provided  that  the  day  allowance  to  the  under-mentioned 
classes  of  witnesses,  when  they  are  not  necessarily  detained 
from  home  for  a  night,  shall  not,  except  for  special  reasons 
allowed  by  the  Court,  exceed  the  following  rates: 

(1)  For  children  the  allowance  shall  not  exceed  Is.  per 

diem; 

(2)  For    persons    of    the    pauper    or   vagrant  class   the 

allowance  shall  not  exceed  Is.  per  diem: 

(3)  For  other  persons  who  do  not  lose  wages,  earnings, 

or  income  by  attendance,  the  allowance  shall  not 
exceed  2s.   (id.  per  diem; 

(4)  For  persons  in  the  service  of  an  employer  who  lose 

wages  by  attendance,  the  allowance  shall  not  ex- 
ceed the  following  rates,  except  on  the  production 
of  a  certificate  from  the  employer  showing  that 
the  wages  so  lost  are  in  excess  of  such  rates:  — 

s.    d. 

For  agricultural  labourers,  un- 
skilled labourers,  and  others 
similarly  employed 3     6  per  diem. 

For     artisans,     mechanics,     and 

others  similarly  employed  ....      5     0       ,, 

For   clerks,  shop  assistants,  and 

others  similarly  employed  ....     5     0       „ 
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Provided  also  that  no  night  allowance,  within  the  above- 
mentioned  limit  of  5s.,  sliall  exceed  the  expense  reasonably 
incurred  by  the  witness. 

6.  Seamen. 

Where  seamen  have  been  detained  on  shore  for  the  pur- 
pose of  giving  evidence  in  a  criminal  prosecution,  the 
amount  actually  and  reasonably  incurred  for  their  main- 
tenance during  their  detention  may  be  allowed  in  addition 
to  any  allowances  made  under  the  foregoing  rule. 

7.  General  Regulation. 

No  full  day  allowance  under  Regulations  1,  3,  and  5  shall 
be  paid  unless  the  witness  is  necessarily  detained  away  from 
his  home,  or  place  of  business  or  employment,  for  at  least 
four  hours  for  the  purpose  of  giving  evidence. 

If  the  time  during  which  the  witness  is  necessarily  de- 
tained away  from  his  home,  or  place  of  business  or  employ- 
ment, be  less  than  four  hours,  he  shall  receive  not  more  than 
one-half  of  the  allowance  which  he  would  have  received 
had  he  been  detained  for  the  full  day: 

Provided  that  this  Regulation  shall  not  apply  (1)  where 
the  full  day  allowance  is  not  more  than  Is.;  and  (2) 
where  the  Court  is  satisfied  that  y,  witness,  though  absent 
for  less  than  four  hours,  necessarily  loses,  in  consequence 
of  his  attendance,  his  whole  day's  wages. 

No  night  allowance  under  Regulations  3,  1,  and  5  shall 
be  paid  unless  the  witness  in  order  to  give  evidence  is  neces- 
saril}^  detained  away  from  home  for  the  night. 

There  may  be  allowed  to  any  prosecutor  or  other  person 
who,  in  the  opinion  of  the  Court,  necessarily  attends  for  the 
purpose  of  the  prosecution  otherwise  than  as  a  witness,  the 
same  ^allowance,  including  travelling  allowance  as  to  an 
ordinary  witness. 

8.  Travelling  Allowances. 

For  attending  Court  from  a  distance  of  over  two  miles 
there  may  be  allowed:  — 

(1)  To  witnesses  travelling  by  railway  or  other  public 
conveyance,  the  fare  actually  paid.  Railway  fares, 
except  for  special  reasons  allowed  by  the  Court, 
shall  be  3rd  class;  and  if  return  tickets  are  avail- 
able, only  return  rates  shall  be  allowed.  In  the 
case  of  police  witnesses,  the  reduced  rates  under 
the  Cheap  Trains  Act,  1883,  shall  not  be  exceeded, 
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except  where  the  single  fare  is  less  than  Is.,  or 
for  special  reasons  allowed  bj  the  Court. 

(2)  Where  no    railway    or  other    public    conveyance  ^s 

available,  and  one  or  more  witnesses  necessarily 
travel  by  a  hired  vehicle,  the  sum  actually  paid 
for  the  hire  of  such  vehicle,  not  exceeding  Is.  a 
mile  each  way:  provided  that,  where  two  or  more 
witnesses  attend  from  the  same  place,  the  total 
allowance  shall  not  exceed  Is.  a  mile  each  way, 
unless  the  Court  is  satisfied  that  it  was  reasonably 
necessary  to  hire  more  than  one  vehicle. 

(3)  To  each  witness  travelling  on  foot  or  by  a  private 

conveyance,  where  no  railway  or  other  public  con- 
veyance is  available,  a  sum  not  to  exceed  2d.  a 
mile  each  way. 

Allowances  made  under  (2)  and  (3)  shall  be  made  sepa- 
rately as  mileage. 

For  the  conveyance  of  witnesses  suffering  from  jserious 
illness,  or  for  the  carriage  of  heavy  exhibits,  sums  in  excess 
of  the  above  rates  may  be  allowed  if  the  Court  is  satisfied 
that  the  expense  incurred  was  reasonably  necessary. 

Warders  in  charge  of  prisoners  produced  to  give  evidence 
may  be  allowed  the  cost  of  travelling  by  such  means  of  con- 
veyance as  the  governor  of  the  prison  may  have  directed. 

Note. — 9.  Revoked  by  Regulation  of  November  28,  1908, 
infra. 

10.  Date  of  Commencement. 

These  Regulations  shall  take  effect  on  and  after  the  1st 
July,  1904. 

The  order  of  the  12th  November,  1903,  is  hereby  revoked. 

Given  under  my  liand  at  Wliitehall  this   14th  day  pi 
June,  1904. 

A.  Akers  Douglas, 
One  of  His  Majesty's  Principal 
Secretaries  of  State. 

Note. — Appendices  A,  B,  revoked  by  Regulations  of 
November  28,   1908,  infra. 
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COSTS  IN  CRIMINAL  CASES  ACT,  1908. 

Costs  and  Expenses. 

Regulations,  dated  November  28,  1908,  made  by  the  Sec- 
retary OF  State  under  Section  5  of  the  Costs  in 
Criminal  Cases  Act,  1908  (8  Edw.  7,  c.  15). 

in  pursuance  of  the  power  vested  in  me  by  Section  5 
of  the  Costs  in  Criminal  Cases  Act,  1908  (8  Edw.  7,  c.  15), 
I  hereby  make  the  following  regulations:  — 

1.  Forms  A,  B,  C,  and  D  in  the  schedule  hereto,  or  forms 
to  the  like  effect,  with  such  variations  as  circumstances  may 
require,  shall  be  used  by  examining  justices  and  Courts 
of  summary  jurisdiction  lor  the  purposes  of  section  3  of  this 
Act. 

2.  The  profession,  trade  or  occupation  of  each  prosecutor, 
witness  or  other  person,  or  the  fact  that  he  is  without  em- 
ployment or  occupation,  must  be  stated  in  each  of  the 
forms;  and  the  reason  for  which  each  sum  is  allowed  must 
be  stated  in  the  certificates  in  Forms  B  and  D. 

3.  The  justices'  clerk,  as  the  proper  officer  of  the  Court  for 
the  purposes  of  section  3,  shall  pay  any  allowance  included 
in  any  order  in  Form  A  or  Form  C  to  the  person  named  in 
the  order  or  to  any  person  duly  authorized  to  act  on  his 
behalf  and  shall  cause  the  person  to  whom  the  payment  is 
made  to  acknowledge  the  receipt  of  the  same  by  affixing  his 
signature  in  the  right-hand  margin  of  the  order  or  to  a 
memorandum  which  must  show  the  sum  paid  and  must  be 
attached  to  the  order. 

4.  On  presentation  of  the  order  in  Form  A  or  Form  C 
with  the  receipts  of  the  persons  to  whom  the  allowances 
have  been  paid,  the  amount  thereof  shall  be  reimbursed  to 
the  justices'  clerk  by  the  treasurer  of  the  county  or  county 
borough  named  in  the  order: 

Provided  that  such  reimbursement,  in  lieu  of  being  made 
on  the  presentation  of  each  order,  may  be  made  at  such 
intervals  as  the  council  of  the  county  or  county  borough 
may  direct  so  that  the  times  fixed  be  such  that  the  amount 
to  be  reimbursed  may  be  charged  in  the  justices'  clerks' 
account  of  fines  and  fees. 
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5.  For  fees  payable  by  the  prosecutor  to  the  justice^*' 
clerk  or  the  clerk  of  the  peace  which  may  be  allowed  jby 
the  examining  justices  or  Court  of  summary  jurisdiction 
as  part  of  the  costs  payable  out  of  local  funds,  it  shall  not 
be  necessary  to  use  Forms  B  or  D,  but  such  fees  may  be 
entered  in  a  book  or  schedule  and  certified  in  any  convenient 
form. 

6.  The  term  ''  personal  expenses "  means  expenses 
allowed  in  pursuance  of  Regulations  1,  3,  4,  and  o  of  the 
regulations  made  by  the  Secretary  of  State  on  the  14th  dav 
of  June,  1904. 

7.  Regulation  9  and  Appendices  A  and  B  of  the  regu- 
lations made  by  the  Secretary  of  State  on  the  14th  day  of 
June,  1904,  as  to  the  allowances  payable  to  prosecutors  and 
witnesses  in  criminal  cases  are  hereby  revoked. 

Given  under  my  hand  at  Whitehall,  this  28th  dav  of 
November,   1908. 

H.  J.  Gladstone, 
One  of  His  Majesty's  Principal 
Secretaries  of  State. 


SCHEDULE. 


Form  A. 

Order  of  Examininy  Justices  for  the  Payment  of  Travelling  and 
Personal  Expenses  in  a  case  dealt  with  under  the  Indictable 
Offences  Act,  1848. 

In  the  [county  of  Petty  Sessional  Division  of  ]. 

A.  B.  having  been  examined  before  on  a  charge  of 

and  committed  for  trial  at  assizes  [or  at  quarter  sessions] 
[or  which  charge  has  been  dismissed] ;  it  is  hereby  ordered  that 
the  imdermentioned  persons  shall  be  paid,  for  their  travelling  and 
personal  expenses  in  respect  of  their  attendance  to  give  evidence  on 
the  said  charge,  allowances  out  of  the  funds  of  the  [county] 
of  ,  as  follows  : — 

£     s.      d. 
To   C.  D.   [state  profession,  trade,   or  occupation^   the 
prosecutor,  residing  at  ,  for  his  attendance 

here  half-day  daj"  and  night 

For  travelling :  mileage       miles  at        per  mile  :  fares 
To  E.  F.    [state  profession,   trade,    or  occupation']   a 
witness  residing  at  ,    for  his  attendance 

here  half-day  day  and  night 

For  travelling :  mileage      miles  at      per  mile  ;  fares 
Dated  this        day  of  ,  one  thousand  nine  hundred 

and 

J.P. 
Justice  of  the  peace  for  the  [county]  aforesaid. 
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N.B. — When  the  several  sums  specified  in  this  order  have  been 
paid  by  the  justices'  clerk  to  the  persons  named,  the  order  with 
their  receipts  should  be  forwarded  by  the  3  ustices'  clerk  in  support 
of  his  claim  for  re-imbiu'sement  to  the  treasurer  of  the  county  or 
county  borough  out  of  the  funds  of  which  they  are  payable. 


Form  B. 


Certificate  of  Examining  Justices  as  to  Costs  of  Prosecution,  other 
than  Travelling  and  Personal  Expenses,  in  a  case  dealt  with 
under  the  Indictable  Offences  Act,  1848. 

In  the  [County  of  Petty  Sessional  Division  of  ]. 

A.   B.  having    been    examined   before  ou   a  charge 

of  and  committed  for  trial  at  assizes  [or  at  quarter  sessions] 

[or  which  charge  has  been  dismissed]  ;  it  is  hereby  certified  that 
the  undermentioned  amounts  are  due  to  the  prosecutor  C.  D.  \_state 
profession,   trade  or  occupatiori~\,   residing  at  ,    for   expenses 

properly  incurred  by  him  in  carrying  on  the  prosecution,  viz.  : — 

£     8.     d. 

-ri      I  \_State  why  the  sum  or  the  several  sums  are 
Por )  allowed.'] 

and  that  the  undermentioned  sums  are  due  to  the  undermentioned 
persons  for  their  expense,  trouble,  and  loss  of  time  properly  in- 
curred in  or  incidental  to  attendance  and  giving  evidence  as  to  the 
said  charge  : — 

£     s.     d. 
To  E.  F.  \_iitate  profession,  trade,  or  occupation]  [_state 
whether  expert   witness,  interpreter,  &c.']  residing 
at  ,  for  [^state  luhy  the  smn  or  the  sevtral 

sums  are  allowed] 
To  G-.  H.  Instate  profession,  trade,  or  occupation]  \_state 
whether   expert  witness,    interpreter,  &c.]  residing 
at  for  \_state  why  the  sum  or  the  several 

sums  are  alloioed] 

It  is  further  certified  that  the  foregoing  sums  do  not  include  any 
travelling  or  personal  expenses  paid  to  any  person  in  pursuance  of 
Section  3  (1)  (a)  of  the  Costs  in  Criminal  Cases  Act,  1908. 

Dated    this  day    of  ,    one  thousand    nine    hundred 

and 

J.P. 
Justice  of  the  Peace  for  the  [County]  aforesaid. 

N.B. — This  certificate  is  to  be  forwarded,  if  the  person  charged  is 
committed  for  trial,  to  the  clerk  of  assize  or  the  clerk  of  the  peace, 
with  the  depositions,  or  if  the  charge  is  dismissed,  to  the  clerk  of 
the  peace  before  the  next  court  of  quarter  sessions. 
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Form  C. 

Order  of  Court  of  Summary  Juriadiction  for  the  Pai/ment  of  Travel- 
ling and  Personal  Expenses  in  the  case  of  an  Indictable  Offence 
dealt  with  summarily. 

In  the  [County  of  Petty  Sessional  Division  of  ]. 

Before  the  Court  of  Summary  Jurisdiction  sitting  at 

A.  B.  [an  adult,  young  person,  or  child]  having  been  charged  foi* 
that  he  did  [statf  substance  of  chargel,  and  the  above  Court  having 
in  pursuance  of  its  statutory  jurisdiction  dealt  with  the  case  sum- 
marily, on  the  day  of  ,  and  convicted  the  said  A.  B.  lor 
dismissed  the  said  charge] ;  it  is  hereby  ordered  that  the  under- 
mentioned persons  shall  be  paid  for  their  travelling  and  personal 
expenses  in  respect  of  their  attendance  to  give  evidence  on  the  said 
charge  allowances  out  of  the  funds  of  the  [county]  of  , 

folic 


£     s.     d. 


as  loilows : — 

To  C  1).  ^state  profession,  trade,  or  occupation^   the 

prosecutor,  residing  at  ,  for  his  attendance 

here              half- day  day              and 

night  ... 

For    travelling :    mileage  miles    at             per 

mile ;  fares 

To   E.    F.    [^state   profession,   trade,    or  occupation'^    a 
witness,   residing  at             ,   for  his   attendance 
here              half-day              day              and 
night  

For  travelling :  mileage  miles  at  per  mile ; 

fares    ... 

Dated  this  day  of  ,  one  thousand  nine  hundred 

and 

J.  P. 
Justice  of  the  peace  for  the  [county]  aforesaid. 

N.B. — When  the  several  sums  specified  in  this  Order  have  been 
paid  by  the  justices'  clerk  to  the  persons  named,  the  Order  with 
their  receipts  should  be  forwarded  by  the  justices'  clerk  in  support 
of  his  claim  for  re-imbursement,  to  the  treasurer  of  the  county  or 
county  borough  out  of  the  funds  of  which  they  are  payable. 
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Form  D. 

Certificate  of  Court  of  Summary  Jurudiction  as  to  Coats  of  Prosecution 
other  than  Travelling  and  Personal  Expenses,  in  the  case  of  an 
Indictable  Offence  dealt  with  summarily. 


In  the  [County  of  Petty  Sessional  Division  of  ]. 

Before  the  Court  of  Summary  Jurisdiction  sitting  at 

A.  B.  [an  adult,  young  person,  or  child]  having  been  charged  for 
that  he  did  \_state  substance  of  offence'],  and  the  above  Court,  having, 
in  pursuance  of  its  statutory  jurisdiction,  dealt  with  the  case  sum- 
marily, on  the  day  of  ,  and  convicted  the  said  A.  B. 
[or  dismissed  the  said  charge]  ;  it  is  hereby  certified  that  the  under- 
mentioned amounts  are  due  to  the  prosecutor  C.  D.  \_state.  profession, 
trade,  or  occupation']  residing  at  for  expenses  properly  incurred 
by  him  in  carrying  on  the  prosecution,  viz.  : — 

£     s.    d. 

x^      {  \_IState  why  the  sums  or  the  several  sums  are 
Tji    ,  i         allowed.] 

and  that  the  undermentioned  sums  are  due  to  the  undermentioned 
persons  for  their  expense,  trouble,  and  loss  of  time  properly  incurred 
in  or  incidental  '       "      ■■  ^      '  -    -        --^ 

charge : — 


to  attendance  and  giving  evidence  on  the  said 


£ 


d. 


To  E.  F.  [state  professimi,  trade  or  occupation]  [state 
whether  expert  luitness,  interpreter,  &c.]  residing 
at  ,  for  [state  why  the  sum  or  several 

sums  are  allowed]  ... 

To  Gr.  H.  [state profession,  trade  or  occupation]  [state 
whether  expert  witness,  interpreter,  &c.]  residing 
at  ,  for  [state  why  the  sum  or  several 

sums  are  allowed] 

It  is  further  certified  that  the  foregoing  sums  do  not  include  any 
travelling  or  personal  expenses  paid  to  any  person  in  pursuance  of 
section  3  (1)  a  of  the  Costs  in  Criminal  Cases  Act,  1908. 

Dated  this  day  of  ,  one  thousand  nine  hundred 

and 

J.  P. 
Justice  of  the  Peace  for  the  [County]  aforesaid. 


N.B. — This  certificate  is  to  be  forwarded  by  the  justices'  clerk 
to  the  clerk  of  the  peace  before  the  next  court  of  quarter  sessions. 
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{8  Edw.  7,  c.  lo,  ss.  3,  4,  o,  9,  10). 

Sect.  3. — "  (1)  As  .soon  as  the  amount  due  to  any  person 
in  respect  of  costs  directed  by  a  Court  of  summary  jurisdic- 
tion or  by  examining-  justices  to  be  paid  out  of  local  funds 
has  been  ascertained,  tiie  proper  officer^ — 

{&)  shall  pay  to  that  person  the  amount  due  fortiiwilli, 
if  the  amount  is  due  for  travelling  or  personal 
expenses  in  respect  of  his  attendance  to  give 
evidence ;    and 

(b)  80  far  as  the  amount  is  not  due  in  respect  of  attend- 
ance to  give  evidence,  shall  forward  a  certificate 
of  the  amount  in  the  case  of  )a  committal  to  the 
proper  officer  of  the  Court  to  which  the  defendant 
is  committed,  and  in  any  other  case  to  the  clerk 
of  the  peace  of  the  county  or  place  for  which  the 
Court  or  justices  act. 

(2)  Any  amount  so  paid  by  the  proper  officer  to  any  per- 
son in  respect  of  his  attendance  to  g-ive  evidence  shall  be 
reimbursed  to  that  officer  by  the  treasurer  of  the  county 
or  borough  out  of  the  funds  of  which  that  sum  is  payable 
under  this  Act,  and  the  treasurer  shall  be  allowed  an}^ 
amount  so  reimbursed  in  his  account. 

(3)  The  certificate  so  forwarded  shall  be  laid  in  the  case 
of  a  certificate  forwarded  to  the  officer  of  the  Court  to  which 
the  defendant  is  committed  before  that  Court,  and  in  the 
case  of  a  certificate  forwarded  to  the  clerk  of  the  peace 
before  the  next  Court  of  quarter  sessions,  and  in  either  case 
the  Court  shall  consider  the  certificate  and  cause  an  order 
to  be  made  on  the  treasurer  of  the  county  or  borough  out 
of  the  funds  of  which  the  amount  is  payable  for  the  pay- 
ment of  the  amount  so  certified,  or  of  any  less  amount  which 
the  Court  considers  should  have  been  allowed  in  the  circum- 
stances under  this  Act. 
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Where  a  certificate  is  forwarded  to  the  officer  of  a  Court 
to  which  a  defendant  is  committed  for  trial,  the  officer  shall, 
when  practicable,  include  the  amount  payable  in  respect 
of  the  costs  so  certified  in  the  order  for  payment  of  any 
costs  directed  to  be  paid  by  the  Court  to  which  the  de- 
fendant is  committed  for  trial." 

Sect.   4. — "  ( 1)  Costs  in  the  case  of  offences  committed  Definition  of 
or  supposed  to  have  been  committed  in  a  county  borough,  local  funds 
whether  the  Court  directing  the  payment  is   held  in  the  and  procedure 
borough  or  not,    are    payable    under  this  Act  out  of  the  of^ordew  on 
borough  fund  or  borough  rate  of  the  county  borough,  and  local  funds, 
costs  in  the  case  of  other  offences  are  payable  under  this 
Act  out  of  the  county  fund  of  the  administrative  county 
in  which  the  offence  is  committed  or  is  supposed  to  have 
been  committed. 

For  the  purposes  of  this  provision,  offences  committed 
within  the  jurisdiction  of  the  Admiralty  of  England  shall 
be  deemed  to  have  been  committed  in  the  place  where  the 
offender  is  prosecuted  or  tried,  or,  where  the  offender  is 
tried  at  the  Central  Criminal  Court,  in  the  county  of 
London;  but  any  costs  paid  in  the  case  of  those  offences 
out  of  the  funds  of  any  county  or  county  borough  shall  be 
repaid  out  of  moneys  provided  by  Parliament. 

(2)  The  treasurer  of  any  county  or  county  borough  on 
whom  an  order  is  made  for  payment  of  any  sum  on  account 
of  costs  under  this  Act  shall,  upon  sight  of  the  order,  pay 
out  of  the  county  fund  or  borough  fund  or  rate,  as  the  case 
may  be,  to  the  person  named  therein  or  his  duly  authorised 
agent  the  sum  specified  in  the  order,  and  shall  be  allowed 
the  sum  in  his  accounts. 

(3)  The  council  of  every  county  and  of  every  county 
borough  shall  cause  their  treasurer,  or  some  other  person 
on  his  behalf,  to  attend  at  every  Court  of  assize  or  quarter 
sessions  at  which  any  indictable  offence  in  respect  of 
which  an  order  can  be  made  under  this  Act  on  the  treasurer 
is  to  be  tried  for  the  purpose  of  paying  any  orders  so  made, 
and  to  remain  in  attendance  for  that  purpose  during  the 
sitting  of  the  Court,  or  until  sucli  hour  as  the  Court  shall 
direct. 

(4)  For  the  purpose  of  meeting  any  change  in  the  finan- 
cial relations  between  any  counties  and  boroughs  which  may 
arise  by  virtue  of  the  provisions  of  this  Act  as  to  the  pay- 
ment of  any  costs  allowed  under  this  Act,  any  necessary 
equitable  adjustment  may  be  made  by  agreement  between 
the  councils  of  the  counties  or  boroughs  concerned,  or,  in 
default  of  ajgreement,  by  the  Local  Government  Board. 

The  Board  may  at  their  option  determine  the  matter  as 
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31  &  32  Vict. 
c.  119. 


61  &  52  Vict. 
c.  41. 

Power  to 
make  regu- 
lations as  to 
scales  of  costs, 
&c. 


62  &  63  Vict. 

c.  35. 

7  Edw.  7, 

c.  23. 

7  Geo.  4, 

c.  64. 

62  &  63  Vict. 

c.  35. 

62  &  53   Vict, 

c.  63. 

14  &  15  Vict. 

0.55. 

arbitrators,  or  otherwise,  and,  if  they  elect  to  determine 
the  matter  as  arbitrators,  the  provisions  of  the  Regulation 
of  Railways  Act,  1868,  respecting  arbitrations  by  the  Board 
of  Trade,  and  the  enactments  amending  those  provisions, 
shall  a})ply  as  if  they  were  herein  re-enacted  and  in  terms 
made  applicable  to  the  Local  Government  Board  and  the 
determination  of  matters  under  this  sub -section. 

For  the  purpose  of  this  sub-section  the  Local  Govern- 
ment Board  may  hold  any  local  inquiry,  ^,nd  sub-sections 
one  and  five  of  section  eighty-seven  of  the  Local  Government 
Act,    1888,  shall  apply  accordingly." 

Sect.  5.  "A  Secretary  of  State  may  make  regulations 
generally  for  carrying  into  effect  this  Act  and  in  particular 
with  respect  to  the  following  matters,  namely:  — 

(a)  the  rates  or  scales  of  payment   of  any  costs    which 

are  payable  out  of  local  funds  under  this  Act  and 
the  conditions  under  which  any  such  costs  ;may 
be  allowed;    and 

(b)  the  manner  in  Avliich  an  officer  of  the  Court  making 

any  payment  on  account  of  costs  to  any  person 
in  respect  of  his  attendance  to  give  evidence  is 
to  be   reimbursed   ouf    of   local   funds;     and 

(c)  the  form  of  orders,  certificates  and  notices  under  this 

Act,  and  the  furnishing  of  information  when  certi- 
ficates are  forAvarded  under  this  Act  by  officers  of 
Courts  of  summary  jurisdiction  or  of  examining 
justices." 

Sect.  9.^ — "  (6)  A  reference  to  the  ))ayment  of  costs  out 
of  local  funds  under  this  Act  shall  be  substituted  for  any 
reference  to  the  payment  of  expenses  in  the  case  of  an 
indictment  for  felony,  or  in  cases  of  felony,  or  in  the  case 
of  a  misdemeanour  under  the  Criminal  Law  Act.  1826,  or 
any  like  reference  in  section  one  of  the  Inebriates  Act,  1899, 
or  in  section  thirteen  of  the  Criminal  Appeal  Act,  1907, 
or  in  any  other  enactment." 

Sect.  10.  "...  Provided  that,  Avithout  prejudice  to  the 
general  application  of  section  thirty-eight  of  the  Interpre- 
tation Act,  1889,  with  regard  to  the  effect  of  repeals — 

fa)  any  regulations  made  by  a  Secretary  of  State  under 
section  five  of  the  Criminal  Justice  Administration 
Act,  1851,  shall  continue  to  have  effect  as  if  they 
had  been  made  under  the  powers  given  by  this 
Act;    and 

(b)  where,  in  determining  the  amount  of  any  fees  to  be 
paid  to  counsel  or  solicitors  or  any  other  matter 
which  may  be,  but  is  not  at  the  time  of  the  passing 
of  this  Act,  regulated  by  regulations  made  bv  the 
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Secretary  ol  State,  regard  is  had  under  the  prac- 
tice as  existing  at  the  time  of  the  passing  of  this 
Act  to  any  rates  or  scales  of  payments  authorized 
by  a  Court  of  quarter  sessions,  those  rates  and 
scales  of  payment  shall  have  effect  as  if  they  were 
contained  in  regulations  made  by  the  Secretary  of 
State  under  this  Act." 


SCHEDULE. 

Repeals. 


Section  10. 


Session  and 
Chapter. 


38     Geo.     3, 
c.  52. 


5  Geo.  4,  c.  83 


7  Geo.  4,  0.  64 


4  &5  Will.  4, 
c.  36. 

5  &6  Will.  4, 
c.  50. 

I  &   2  Viet, 
c.  8-2. 

6  &    7  Vict, 
c.  96. 

II  &  12  Vict, 
c.  12. 

13  &  14  Vict, 
c.  101. 

14  &  15  Vict, 
c.  19. 

14  &  15  Vict, 
c.  5^. 


Short  Title. 


The    Counties    of    Cities 
Act,  1798. 

The  Vagrancy  Act,  1824. 


The  Criminal  Law  Act, 
1826. 

The      Central      Criminal 
Court  Act,  1834. 

The  Highway  Act,  1835. 


The  Parkhiirst  Prison  Act, 

1838. 

The  Libel  Act,  1843. 

The  Trea.son  Felonv  Act, 
1848. 

The   Poor   Law  Amend- 
ment Act,  18o0. 

The  Prevention  of  Offences 
Act,  1851. 

The  Criminal  Justice  Ad- 
ministration Act,  1851. 


Extent  of  Repeal. 


The  words  "the  expenses  if  the 
"  prosecution  and  of  the  wit- 
"nesses  and  of"  in  section 
eight. 

Section  nine,  from  "  and  the 
justices  of  the  peace"  to 
"  allowed  the  same  in  his 
account." 

Sections  twenty -two,  twenty - 
three,  twenty  -  four,  and 
twenty-five. 

Section  twelve. 


Section  ninety-five,  from  "and 
the  costs"  to  "  shall  be  situ- 
ate "  and  section  ninety-eight. 

Section  fourteen,  from  ''and 
the  expenses"  to  the  end  of 
the  section. 

Section  eight. 

Section  ten. 

Section  nine,  from  "  and  shall  " 

to  the  end  of  the  section. 
Section  fourteen. 

Section  two. 

Section  five  from  "  to  prosecu- 
tors "  to  "  prosecutions  and," 
and  from  ' '  and  also  "  to  "  cer- 
tificates relate." 

Section  six,  from  "payment to 
any  prosecutor  "  to  "  loss  of 
time,  or  order,"  and  from 
"and  where"  to  the  end  of 
the  section. 
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Session  and 
Chapter. 

Short  Title. 

Extent  of  Repeal. 

17  &  18  Vict, 
c.  102. 

24  &  25  Vict. 

o.  96. 
24  &  25  Vict. 

c.  97. 
24  &  25  Vict. 

c.  98. 
24  &  25  Vict. 

c.  99. 

24  &  25  Vict, 
c.  1(0. 

25  &  26  Vict, 
c.  61. 

The     Corrupt     Practices 
Prevention  Act,  1854. 

The  Larceny  Act,  1861  . . 

The    Malicious    Damage 

Act,  1801. 
The  Forgery  Act,  1861  .. 

Section  ten,  from  the  beginning 
of  the  section  down  to  ' '  pro- 
vided always  that,"  and  sec- 
tions twelve  and  thirteen. 

Section  one  hund  red  and  twenty- 
one. 

Section  seventy -seven. 

Section  fifty-four. 

The     Coinage     OflFences 

Act,  1861. 
The  OflPences  against  the 

Person  Act,  18 til. 
The  Highway  Act,  1862. 

Section  forty -two. 

Sections  seventy-four,  seventy- 
five,  and  seventy-seven. 

Section  nineteen,  from  "and 
the  costs"  to  the  end  of  the 
section. 

30  &  31  Vict. 

c.  35. 
32  &  33  Vict. 

c.  62. 

32  &  33  Vict, 
c.  89. 

33  &  34  Vict, 
c.  23. 

35  &  36  Vict 
c.  33. 

The  Criminal  Law  Amend- 
ment Act,  1867. 
The  Debtors  Act,  1869  . . 

Sections  two  and  five. 
Section  seventeen. 

The  Clerks  of  Assize,  &c. 

Act,  1869. 
The  Forfeiture  Act,  1870. 

Sections  nine,  ten,  and  eleven. 
Section  three. 

The  Ballot  Act,  1872... 

Section  twenty -four  from  "and 
the   costs"    to   "in   cases   of 
felony." 

42  &  43  Vict. 

c.  49. 

The  Summary  Jurisdic- 
tion Act,  1879. 

In  sub -section  (1)  of  section 
seventeen,  the  words  "  and 
"  the  expenses  of  the  prose- 
'*  cution  shall  be  payable  as 
**  in  cases  of  felony." 

Section  twenty-eight  except  so 
far  as  that  section  iH  applied 
by  section  one  of  the  Inebriates 
Act,  1899,  or  any  other  Act. 

45  &  46  Vict, 
c.  50. 

The  Municipal  Corpora- 
tions Act,  1882. 

The    word    "  prosecution "    in 
section  one  hundred  and  fifty - 
one,  and  section  one  hundred 
and  sixty-nine. 

46  &  47  Vict, 
c.  51. 

The  Corrupt  and  Illegal 
Practices         Prevention 
Act,  1883. 

The  words  "twelve  and  thir- 
teen "'   in  section  fifty-three, 
and  sub- section  (2)  of  section 
fifty -seven. 

48  &  49  Virt 
c.  69. 

The  Criminal  Law  Amend- 
ment Act,  1885. 

Section  eighteen. 

50  &  51  Vict, 
c.  28. 

The  Merchandise  Marks 
Act,  1887. 

Section  fourteen. 
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Session  and 
Chapter. 

Short  Title. 

Extent  of  Bepeal. 

61  &  52  Vict. 

The    Local    Government 

The  words   ''and  all  costs  of 

0.  41. 

Act,  1888. 

' '  prosecutions  mentioned  in 
' '  section  one  hundred  and 
*'  sixty-nine  of  the  Municipal 
' '  Corporations  Act,  1882,  shall 
**be  paid  out  of  the  county 
'  *  fund ' '  in  sub-section  (5)  of 
section  thirty-five. 

Section  sixty- seven,  from  '*  and 
the  county  council"  to  the 
end  of  the  section. 

The  words  ' '  but  nothing  shall 
"require  a  quarter  sessions 
"  borough  to  contribute  to- 
"  wards  the  costs  of  prosecu- 
* '  tions  at  assizes  except  in 
"  the  case  of  persons  com- 
"mitted  for  trial  from  the 
"borough"  in  section  one 
hundred. 

52  &  53  Vict. 

The  Official  Secrets  Act, 

Section  four. 

c.  52. 

1889. 

52  &  63  Vict. 

The   Public  Bodies  Cor- 

Section five. 

c.  69. 

rupt      Practices      Act, 
1889. 

57  &  68  Vict. 

The   Merchant  Shipping 

Section  seven  hundred  and  one. 

c.  60. 

Act,  1894. 

3     Edw.     7, 

The  Poor  Prisoners'  De- 

Sub-section  (2)  of  section  one. 

c.  38. 

fence  Act,  1903. 

4    Edw.     7, 

The  Prevention  of  Cruelty 

Section  twenty. 

0.  15. 

to  Children  Act,  1904. 

6     Edw,     7, 

The   Prevention  of   Cor- 

Sub-section  (4)  of  section  two. 

c.  34. 

ruption  Act,  1906. 

B.R. 


F  F 
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Order  of  Secretary  of  State,  dated  March  27,  1908, 
UNDER  Section  13  (2)  of  the  Criminal  Appeal  Act, 
1907. 

In  pursuance  of  the  power  conferred  on  me  by  sec- 
tion 13  (2)  of  the  Criminal  Appeal  Act,  1007,  I  hereby 
make  the  following  regulations:  — 

1.  The  expenses  of  any  solicitor  or  counsel  assigned  to 
an  appellant  by  the  Court  of  Criminal  Appeal  shall  be 
allowed  as  follows:  — 

As  respects  an  application  for  leave  to  appeal  or  an  appli- 
cation for  extension  of  time — 

A  fee  not  exceeding  2/,.  25.  for  a  solicitor,  and 
11.  Ss.  6d.  for  counsel. 

As  respects  any  appeal — 

A  fee  not  exceeding  21.  2s.  for  a  solicitor  and  a 
fee  for  counsel  not  exceeding  1/.  3s.  6d.,  or,  if 
in  the  opinion  of  the  Court  the  case  is  one  of  diffi- 
culty, not  exceeding  2/.  4.s.  dd.:  provided  that  the 
Court,  after  the  conclusion  of  the  appeal  may,  if 
it  thinks  fit,  certify  that  the  case  was  one  of  ex- 
ceptional length  or  difficulty,  and  thereupon  the 
fee  may  be  increased  to  such  sum  as  the  Court, 
liaving  regard  to  the  length  and  difficulty  of  the 
case  may  direct,  but  not  exceeding  71.  7.s.  for  a 
solicitor  and   IIZ.   for  counsel. 

In  addition  to  such  fees  as  aforesaid,  a  solicitor  may  be 
allowed  travelling  expenses  actually  and  necessarily  in- 
curred by  himself  or  his  clerk  on  the  scale  applicable  to  an 
ordinary  witness  in  a  case  of  felony  tried  at  assizes  under 
the  Secretary  of  State's  Order  of  the  14th  June,  1904. 

2.  The  expenses  of  any  witnesses  attending  on  the  order 
of  the  Court  or  examined  in  any  proceedings  incidental  to 
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the  appeal  shall  be  allowed  on  the  same  scale  as  those  of 
a  witness  in  a  case  of  felony  tried  at  assizes  under  the  Secre- 
tary of  State's  Order  of  14th  June,  1904:  except  that  the 
night  allowance  of  witnesses  necessarily  detained  away  from 
home  in  London  for  one  or  more  nights  may,  if  the  Court 
thinks  fit,  be  increased  to  not  more  than  8^.  a  night,  but 
shall  not  exceed  the  expense  reasonably  incurred  by  the 
witness. 

3.  The  expenses  of  the  appearance  of  an  appellant  not 
in  custody  on  the  hearing  of  his  appeal  or  on  any  proceed- 
ing preliminary  or  incidental  to  the  appeal  may  be  allowed 
on  the  same  scale  as  those  of  an  ordinary  witness  in  a  case 
of  felony  tried  at  assizes  under  the  Secretary  of  State's 
Order  of  14th  June,  1904. 

Where  the  appellant  appears  in  custody,  the  warders 
attending  in  charge  of  him  may  receive  the  same  allow- 
ances as  warders  in  charge  of  a  prisoner  may  receive  under 
the  said  order. 

4.  Where  any  examination  of  witnesses  is  conducted  by 
a  person  appointed  by  the  Court  for  the  purpose,  the  person 
so  appointed  shall  be  allowed,  if  he  be  a  stipendiary  magis- 
trate or  justice  of  the  peace,  the  actual  expenses  of  travel- 
ling, the  actual  cost  of  hiring  a  room  for  the  examination, 
if  no  Court  or  public  room  is  available,  and  such  other 
incidental  expenses  as  in  the  opinion  of  the  Court  are  neces- 
sarily and  reasonably  incurred.  If  the  person  appointed 
be  a  practising  ])arrister  he  shall  be  allowed  such  expenses 
as  aforesaid,  and  in  addition  such  fee,  not  exceeding  five 
guineas  a  day,  as  the  Court  may  allow. 

5.  Where  any  question  is  referred  to  a  special  commis- 
sioner appointed  by  the  Court,  or  where  any  person  is 
appointed  as  assessor  to  the  Court,  he  shall  be  allowed  such 
fee  as  the  Court  having  regard  to  his  qualifications  and 
ordinary  professional  remuneration  may  think  reasonable, 
not  exceeding  ten  guineas  a  day. 

Given  under  my  hand  at  Whitehall,  this  27th  day  of 
March,  1908. 

H.  J.  Gladstone, 
One  of  His  Majesty's  Principal 
Secretaries  of  State. 
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FORMS  OF  OATHS  AND  AFFIRMATIONS. 

At  common  law  no  person,  whether  peer  or  commoner,  was 
allowed  to  sit  as  a  juror  or  to  testify  as  a  witness  on  a 
criminal  trial  without  having  been  first  sworn  to  speak  the 
truth. 

On  this  rule  many  exceptions  have  been  engrafted  by 
statute.  (See  infra;  and  the  Criminal  Law  Amendment 
Act,  1885,  and  the  Children  Act,  1908,  by  which  the  unsworn 
testimony  of  children  may  in  certain  cases  be  received.) 

Without  going  fully  into  the  subject  it  may  be  stated 
shortly  that  nowadays  a  person  may  either  be  sworn,  swear 
himself,  or  affirm,  and  that,  whether  he  is  sworn,  swears 
himself,  or  affirms,  he  is  liable  to  the  punishment  of  perjury 
for  giving  false  evidence. 

By  52  &  53  Vict.  c.  63,  s.  3,  the  expression  swear" 
includes  "affirm  and  declare.'" 

Jurors  and  witnesses  (except  witnesses  before  a  grand 
jury)  must  be  sworn  or  swear  or  affirm  in  open  Court. 

Christians  are  sworn  or  sAvear  on  or  with  the  New  Testa- 
ment with  their  hats  off;  Jews  on  or  wil^h  the  Old  Testament 
with  their  hats  on;  Mohammedans  on  the  Koran,  and  per- 
sons of  other  religions  according  to  the  form  prescribed 
by  the  religion  they  profess. 

Before  the  oath  is  administered  or  taken  is  the  proper 
time  to  ascertain  what  form  of  oath  or  affirmation  the  juror 
or  witness  considers  binding  on  his  conscience.  It  is  the 
duty  of  the  judge  to  so  ascertain. 

The  statutes  by  which  jurors  and  witnesses  are  now  per- 
mitted to  affirm  or  deolaro  instojul  of  taking  an  oath  in 
criminal  cases  are — 

3  &  4  Will.  4,  c.  49.    (Quakers  and  Moravians,) 
I  &  2  Vict.   c.   77.    (Persons  having  been  Quakers  or 
Moravians.) 

51  &  52  Vict,  c.  46  (The  Oaths  Act,  1888),  (Persons 
who  object  to  be  sworn  on  the  ground  that  they 
have  no  religious  belief,  or  that  the  taking  of  an 
oath  is  contrary  to  their  religious  belief.) 
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3  &  4  Will.  4,  c.  49,  audi  &  2  Vict.  c.  77,  applied  only  to 
witnesses;  but  51  &  52  Vict,  c,  46,  practically  extends  their 
provisions  to  jurors. 

By  The  Oaths  Act,  1909  (9  Edw.  7,  c.  39)  it  was  enacted— 

Sect.  1.   "  This  Act  may  be  cited  for  all  purposes  as  the 
Oaths  Act,  1909;   and  the  Oaths  Act,  1888,  and  this  Act  may  short  title, 
be  cited  together  as  the  Oaths  Acts,  1888  and  1909."  9  Edw.  7,* 

Sect.  2. — "  (1)  Any  oath  may  be  administered  and  taken  °'  ^^" 
in  the  form  and  manner  following: —  Manner  of 

M  n  Tin  Til  ftirs  " 

The  person  taking  the  oath  shall  hold  the  New  Testa-  tion  of  oaths, 
ment,  or,  in  the  case  of  a  Jew,  the  Old  Testament, 
in  his  uplifted  hand,  and  shall  say  or  repeat  after 
the    officer    administering  the    oath  the  words  ,'  I 

swear  by  Almighty  God  that ',  followed 

by  the  words  of  the  oath  prescribed  by  law. 

(^2)  The  officer  shall  (unless  the  person  about  to  take  the 
oath  voluntarily  objects  thereto,  or  is  physically  incapable 
of  so  taking  the  oath)  administer  the  oath  in  the  form  and 
manner  aforesaid  without  question: 

Provided  that,  in  the  case  of  a  person  who  is  neither  a 
Christian  nor  a  Jew,  the  oath  shall  be  administered  in  any 
manner  which  is  now  lawful." 

Sect.  3.   "In  this  Act  the  word  'officer'  shall  mean  and  Definition, 
include  any  and  every  person  duly  authorized  to  administer 
oaths." 

Sect.  4. — "  (1)  This  Act  shall  come  into  operation  on  the  Commence- 
first  day  of  January  nineteen  hundred  and  ten.  ment  and 

(2)  This  Act  shall  not  apply  to  Scotland."  ^^*®^^- 

The  effect  of  this  Act  is,  practically,   to  substitute   for  Old  method 
the  old  methods  of  "  swearing,"  a  new  method  by  which  of  adminis- 
a  Christian  or  a  Jew  swears  himself.    If  a  juror  or  witness  taring  oath, 
wishes  to  be  sworn  in  the  old  method  he  may,  and  a  person 
physically    incapable    of    swearing    himself,    must,  be    so 
sworn.    In  such  case  the  oath  is  administered  by  an  official 
placing  a  New  (or,  in  the  case  of  a  Jew,  an  Old)  Testament 
into  the  right  hand  of  the  juror  or  witness,  and  addressing 
him  in  the  second  person  plural  in  the  terms  of  the  oath, 
concluding  with  "  So  help  you  God,"  the  juror  or  witness 
thereupon  kissing  the  Testament. 

In  such  a  case  as  mentioned,  it  will  be  simple  to  convert 
the  form  given  infra  to  that  required,  e.g.,  oath  to  a  petty 
juror  on  trial  of  felony: 

"  You  shall  well  and  truly  try  and  true  deliverance  make, 
&ci.  .  .  .  and  a  true  verdict  give  according  to  the  evidence, 
so  help  you  God." 

See  also  **  Scotch  Form,"  pp.  440,  441. 
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Swearing  In  all  cases  now,  where  jurors  are  sworn  under  the  new 

jurors.  ^Q^^  each  juror  is  supplied  with  a  printed  form,  which  he 

reads  out,  holding  the  Testament  in  his  right  hand,  the 
while  he  swears  himself.  The  words  "  so  help  me  God." 
are  not  used,  in  the  High  Court,  at  the  Central  Criminal 
Court,  or  on  the  South  Eastern  Circuit,  or  anywhere,  so 
far  as  the  writer  is  aware. 


PROEMS. 

JUE0E8. 
(1)  Oath  to  grand  jury. 

"  I  swear  by  Almighty  God  that  I,  as  foreman  of  (^or 
member  of)  tlie  grand  inquest  for  oui-  Sovereign  Lord  the 
King,  for  the  body  of  the  county  of  ,  will  diligently 

inquire  and  true  presentment  make  of  all  such  matters  and 
things  as  shall  be  given  me  in  charge,  or  shall  otherwise 
come  to  my  knowledge,  toucJiing  this  present  service.  The 
King's  counsel,  my  fellows',  and  my  own  I  will  observe 
and  keep  secret:  I  will  present  no  one  through  envy,  hatred, 
or  malice:  neither  will  I  leave  anyone  unpresented  through 
fear,  favour,  or  affection,  gain,  reward  or  the  hope  thereof; 
but  I  will  present  all  things  truly  and  indifferently  as  they 
sliall  come  to  my  knowledge,  according  to  the  best  of  my 
skill  and  understanding." 

Note. — If  a  giaud  juror  desires  to  be  sworn  in  the  Scotch  fashion, 
or  to  aflfirm,  this  form  must  be  varied  accordingly.     (See  infra.) 

(2)  Oath  to  petty  juror  on  trial  of  question  of  capacity 

to  plead. 

"  I  swear  by  Almighty  God  tliat  I  will  well  and  truly 
try  the  prisoner  at  the  bar  "  (or,  in  misdemeanour,  "  the 
defendant "),  "  whether  he  stands  mute  by  the  act  of  God 
or  out  of  malice,  and  a  true  verdict  thereupon  give  accord- 
ing to  the  evidence." 

(3)  Oath  to  petty  juror  on  trial  of  allegation  of  insanity. 

"  I  swear  by  Almighty  God  that  I  will  well  and  truly 
try  the  prisoner  at  the  bar"  (or,  in  misdemeanour  ''the 
defendant "),  "  whether  he  be  of  sound  mind  or  not,  and  a 
true  verdict  give  according  to  the  evidence." 
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(4)  Oath  to  a  trier  of  a  challenge. 

"  I  6 wear  by  Almighty  God  that  I  will  well  and  truly 
try,"  e.g.,  "whether  A.  stands  indifferently  to  try  the 
prisoner  at  the  bar  "  (or,  in  misdemeanour,  "  the  defen- 
dant "),  "  and  a  true  verdict  give  according  to  the  evidence." 

(6)  Oath  to  a  petty  juror  on  trial  of  a  charge  of  treason 

or  felony. 

"  I  swear  by  Almighty  God  that  I  will  well  and  truly 
try,  and  true  deliverance  make  between  our  Sovereign  Lord 
the  King  and  the  prisoner  at  the  bar,  whom  I  shall  have 
in  charge,  and  a  true  verdict  give  according  to  the  evidence." 

(6)  Oath  to  a  petty  juror  on  trial  of  a  charge  of  misdemeanour. 

"  I  swear  by  Almighty  God  that  I  will  well  and  truly 
try,  touching  the  matter  in  question  between  our  Sovereign 
Lord  the  King  and  the  defendant,  and  a  true  verdict  give 
according  to  the  evidence." 

(7)  Oath  to  a  petty  juror  on  trial  in  the  King's  Bench 
Division  of  an  indictment  or  criminal  information. 

"  I  swear  by  Almighty  God  that  I  will  well  and  truly 
try  the  issues  joined  between  our  Sovereign  Lord  the  King 
(or,  in  information  by  the  Attorney-General,  "  His  Majesty's 
Attorney-General ")  "  and  the  prisoner  at  the  bar  "  (or, 
in  misdemeanour,  "  the  defendant  "),  "  and  a  true  verdict 
give  according  to  the  evidence." 

(8)  Oath  to  forewoman  of  jury  of  matrons. 

"I,  as  forematron  of  this  jury,  swear  by  Almighty  God 
that  I  will  search  and  try  the  prisoner  at  the  bar,  whether 
she  be  with  child  of  a  quick  child,  and  thereof  a  true  verdict 
give  according  to  my  skill  and  understanding." 

(9)  Oath  to  members  of  jury  of  matrons. 

"  I  swear  by  Almighty  God  that  the  same  oath  my  fore- 
matron  hath  taken  on  her  part,  I  will  well  and  truly  observe 
and  keep  on  my  part." 

The  above  oaths  can  be  also  sworn  in  the  Scotch  form,  which 
may  be  thereto  adapted. 
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(10)  Oath  :  Scotch  Form. 

The  juior  holds  up  his  right  hand  and  repeats  after  the 
official:  — 

"  1  swear  by  Almighty  God,  as  I  shall  answer  to  God  at 
the  Great  Day  of  Judgment,  I  will  well  and  truly  try  the 
issues  joined  between  our  Sovereign  Lord  the  King  and 
the  prisoner  at  the  bar  "  (in  misdemeanour,  "  the  defen- 
dant "),  "  and  a  true  verdict  give  according  to  the  evidence."' 


Oath  to  Witness — 

(11)  Before  grand  jury. 

"  1  swear  by  Almighty  God  that  the  evidence  I  shall 
give  touching  the  matters  in  question  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth." 

This  oath  is  not  administered  in  opeu  Court,  but  in  the  grand 
jury  room  by  the  foreman,  in  the  presence  of  the  grand  jurors. 
(19  &  20  Vict.  c.  54.) 

(12)  In  Court,  before  triers  upon  a  challenge. 

"  1  swear  by  Almighty  God  that  the  evidence  which  I 
shall  give  to  the  Court  and  triers  upon  this  inquest  ishall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth." 

(13)  On  the  voir  dire  (dicere  veritatem),  i.e.,  to  speak 

the  truth. 

"  I  swear  by  Almighty  God  that  I  will  true  answer  make 
to  all  such  questions  as  the  Court  shall  demand  of  me." 

This  is  used  when  a  witness  is  called  to  explain  the  reason  of  the 
absence  of  witnesses  or  parties,  also  when  a  summoning  officer  is 
called  to  give  evidence  as  to  summoning  of  jurors ;  and  in  the 
case  of  a  juror  who,  when  challenged,  desii-es  to  give  evidence,  and 
to  a  witness  when  he  is  examined  as  to  his  competency  to  give 
evidence. 

(14)  On  a  trial  of  a  charge  of  treason,  felony,  or  misdemeanour 
on  indictment  or  information. 

"  I  swear  by  Almighty  God  that  the  evidence  I  shall 
give  to  the  Court  and  jury  between  our  Sovereign  Lord 
the  King '"  (in  informatioji  by  the  Attorney-General,  "  His 
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Majesty's  Attorney-General ")  "  and  the  prisoner  at  the 
bar  "  (or,  in  misdemeanour,  "  the  defendant  "),  "  touching 
the  matters  in  question,  shall  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth." 

(15)  In  the  Scotch  form  on  a  trial  of  a  charge  of  treason, 
felony,  or  misdemeanour  on  indictment  or  information. 

"  I  swear  by  Almighty  God,  as  I  shall  answer  to  God  at 
the  Great  Day  of  Judgment,  I  will  speak  the  truth,  the  whole 
truth,  and  nothing  but  the  truth." 

The  witness  holds  up  his  right  hand  and  repeats  the  oath  after 
the  official. 

The  following  are  special  forms  in  which  Buddhists, 
Mohammedans,  Parsees,  and  Chinese  are  sworn  as  wit- 
nesses:— 

(16)  Buddhist. 

"  You  declare,  as  in  the  presence  of  Buddha,  that  you  are 
unprejudiced,  and  if  what  you  shall  speak  shall  prove  false, 
or  if  by  colouring  truth  others  shall  be  led  astray,  then  may 
the  three  Holy  Existences,  viz.,  Buddha,  Dhamma,  and  Phro 
Sangha,  in  whose  sight  you  now  stand,  together  with  the 
Glorious  ^Devotees  of  the  Twenty-two  Firmaments,  punish 
you,  and  also  your  migrating  soul." 

(17)  Mohammedan. 

The  witness  having  been  asked  to  bind  himself  to  speak 
the  truth,  places  his  right  hand  flat  upon  the  Koran, 
and  puts  the  left  hand  on  his  forehead,  bringing  his  fore- 
head down  to  the  book  and  in  contact  with  it.  He  then  looks 
up  for  some  time. 

R.  v.  Morgan,  1  Leach,  54. 

(18)  Parsee. 

The  witness  places  his  hand  on  the  Zendavesta,  and 
says: — 

"  I  swear  that  the  evidence  I  shall  give  shall  be  the  truth, 
by  God,  God  Omnipresent  and  God  Omnipotent,  the  God 
Almighty." 

If  a  copy  of  the  Zendavesta  is  not  procurable,  it  was  held  that 
the  oath  could  be  administered  while  the  witness  held  a  holy  cord 
wound  round  his  body. 

In  this  case,  the  witness  declared  the  form  binding  upon  his 
conscience,  and  it  was  therefore  deemed  sufficient  within  the  mean- 
ing of  the  Act. 
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(19)  Chinese. 

The  witness  kueels  down  in  the  witness-box,  and  having 
broken  a  china  saucer  placed  in  liis  hand,  the  oath  is  ad- 
ministered as  follows: 

"  You  shall  tell  the  trutii,  and  the  whole  truth,  the  saucer 
is  cracked,  and  if  you  do  not  tell  the  truth,  your  soul  will 
be  cracked  like  the  saucer." 

See  R.  V.  Entrehman,  C.  and  Mar,  248. 

(20)  Who  is  called  to  speak  only  as  to  character 
after  Verdict. 

"  1  swear  by  Almighty  God  that  I  will  true  answer  make 
to  all  such  questions  as  may  be  put  to  me.'" 

(21)  Oath  to  interpreter  (general). 

"  I  swear  by  Almighty  God  that  I  will  well  and  truly 
interpret  and  explanation  make  to  the  ^Court,  the  jury,  and 
the  witness  of  all  such  matters  and  things  as  shall  be  re- 
quired of  me,  to  the  best  of  my  skill  and  understanding." 

(22)  Oath  to  interpreter  where  accused  is  mute. 

"  I  swear  by  Almighty  God  that  I  will  well  and  truly 
interpret  and  make  known  to  the  prisoner  at  the  bar  "  (or, 
in  misdemeanour,  "  the  defendant  "),  ''  by  such  signs,  ways, 
and  methods  as  shall  be  best  known  to  me,  the  indictment " 
(or  information  or  inquisition),  "  wherewith  he  stands 
charged,  and  also  all  such  matters  and  things  as  the  Court 
shall  require  to  be  made  known  to  him;  and  also  well  and 
truh'  interpret  to  the  Court  the  plea  of  the  said  prisoner 
to  the  said  indictment "  (or  information  or  inquisition), 
"  and  all  answers  of  the  said  prisoner  to  the  said  matters 
and  things  so  required  to  be  made  known  to  him,  accord- 
ing to  the  best  of  my  skill  and  understanding." 

This  was  the  form  of  oath  used  in  R.  v.  Dyson  (7  C.  &  P.  805), 
altered  to  meet  the  condition  of  the  new  Act. 

(23)  Oath  to  bailiff  when  jury  retires. 

"  I  swear  by  Almighty  God  that  I  will  well  and  truly 
keep  this  jury  in  some  private  and  convenient  place  without 
meat,  drink,  or  fire,  light  only  excepted;  I  shall  not  suffer 
anyone  to  speak  to  them,  neither  will  I  speak  to  them 
myseK,  unless  it  be  to  ask  them  whether  they  have  agreed 
on  their  verdict,  without  leave  of  the  Court." 
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AFFIRMATION. 

Of  a — (a)  witness,  or  (h)  juror — who  objects  to  take  an 
oath  on  the  ground  either  that  he  has  no  religious  belief,  or 
that  the  taking  of  an  oath  is  contrary  to  his  religious  belief. 
(See  3  &  4  Will.  4,  o.  69;  1  &  2  Vict.  c.  77;  51  &  52  Vict, 
c.  46,  s.  2.) 

(a)  "  I, ,  do  solemnly,  sincerely,  and  truly  declare  and 

affirm  that  the  evidence  I  shall  give  to  the  Court  and  jury, 
between  our  Sovereign  Lord  the  King  and  the  prisoner  at 
the  bar  "  (in  misdemeanour,  "  the  defendant  "),  "  touch- 
ing the  matters  in  question,  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth." 

(b)  "  I, -,  do  solemnly,  sincerely,  and  truly  declare  and 

affirm  that  I  will  well  and  truly  try  the  issue  joined  between 
our  Sovereign  Lord  the  King  "  (in  information,  by  the 
Attorney-General,  "  His  Majesty's  Attorney-General  ") 
"  and  the  prisoner  at  the  bar  "  (in  misdemeanour,  "  the 
defendant  "),  "  and  a  true  verdict  give  according  to  the 
evidence." 


These  forms  may  be,  mutatis  mutandis,  applied  to  all 
the  oaths  given  supra. 

It  has  been  held  that  it  is  the  duty  of  a  judge  before 
allowing  a  witness  to  affirm  under  sect.  1  of  the  Oaths  Act, 
1888,  to  enquire  into  his  ground  of  objection  to  being  sworn, 
and  to  ascertain  whether  he  objects  because  he  has  no  reli- 
gious belief,  or  because  the  taking  of  an  oath  is  contrary 
to  his  religious  belief,  and  that  on  a  criminal  trial,  an  objec- 
tion to  the  admissibility  of  the  evidence  of  a  witness  per- 
mitted to  affirm  without  having  been  so  questioned  is  not 
taken  too  late  though  after  verdict  (fi.  v.  Moore,  61 
L.  J.  M.  C.  80). 
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PRECEDKN1^8— FORiMS. 

Indictments. 

Abduction  of  girl  under  sixteen: 

Abduction  of  girl  under  eighteen. 

Accessory  before  tlie  fact — 
(^1)  With  his  principal. 
(2)  For  a  substantive  offence. 

Accessory  after  the  fact — . 

(1)  With  his  principal. 

(2)  For  a  substantive  offence. 

Bankruptcy  Act  offence. 
Burglary  (3). 
Burglary  and  larceny. 

Carnally  knowing — 

(1)  A  girl  under  thirteen. 

(2)  A  girl  under  sixteen. 

Common  law  misdemeanour. 

Cruelty  to  a  child  (or  young  person). 

Embezzlement  (2). 

False  pretences. 

Forgery  and  uttering. 

Habitual  criminal. 

Housebreaking  (3). 

Incest  (2). 

Inebriates  Act,  s.  (1). 

Inebriates  Act,  s.   (2). 

Larceny  (2). 

Larceny  and  receiving. 

Manslaughter  (2). 

Murder. 

Perjury. 

Under  Prevention  of  Crimes  Act.  1871. 
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Previous  conviction. 

Principal  in  the  second  degree  (2). 

Rape. 

Receiving  stolen  goods  (3). 

Robbery. 

Robbery  with  violence. 

Sacrilege. 

Varying  counts  as  to  intent. 

Forms  of  Indictments. 

It  is  not  proposed  to  set  out  all  the  forms  of  indictments, 
but  only  such  as  present  any  difficulty  in  their  construction. 

Every  indictment  should  commence — 

i  The  jurors  for  our  Lord  the  King  upon  their  oath 
"To  wit.  j  present  that  A.  B.  on  the  day  of 

(  in  the  year  of  our  Lord  ..." 

and  conclude,  in  the  case  of  indictments  for  common  law 
offences,  "  against  the  peace  of  our  Lord  the  King,  jliis 
crown  and  dignity,"  and  in  the  case  of  indictments  for 
statutory  offences  "...  against  the  form  of  the  statute 
in  such  case  made  and  provided  and  against  the  peace  ,of 
our  Lord  the  King,  his  crown  and  dignity." 

Between  the  commencement  and  the  conclusion  there 
comes  the  statement,  which  varies  with  the  offence  charged, 
as  in  the  following  cases  (a). 

Abduction  (1)  of  girl  under  sixteen  years  of  age  (24  & 
25  Vict.  c.  100,  s.  bb). 

"...  Unlawfully  did  take  and  cause  to  be  taken  one  CD. 
out  of  the  possession  and  against  the  will  of  E.  F.,  a  per- 
son having  the  lawful  care  and  charge  of  her,  she  the  said 
C.  D.  then  being  an  unmarried  girl  and  under  the  age  of 
sixteen  years,  to  wit,  of  the  age  of  ,  against  the 

form  ..." 

(2)  Of  girl  under  eighteen  years  of  age,  &c.  (48  &  49  Vict, 
c.  69,  s.  7). 

Proceed  as  in  former  precedent  to  "  unmarried  girl," 
and  after  these  words  add,  "  and  under  the  age  of  eighteen 
years,  to  wit,  of  the  age  of  ,  with  intent  that  she  the 

said  C.  D.  should  be  unlawfully  and  carnally  known  by  a 
man,  to  wit,  one  G.  H.,  against  the  form    ..." 

(a)  Note, — In.  some  of  the  following:  forms  the  full  indictment  is 
a^iven,  in  others  only  the  "  statement." 
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Accessory  before  the  fact. 

hi  Felony. 

In  general,  an  accessory  before  the  fact  is  charged  as  a 
principal  in  the  first  degree,  altliough  he  may  be  indicted 
as  for  a  substantive  felony  without  his  principal.  In  certain 
cases,  e.g.,  bigamy,  he  must  be  indicted  as  an  accessory, 
as  follows. 

First  charge  the  commission  of  the  principal  felony,  and 
proceed,  "  and  the  jurors  aforesaid  upon  their  oath  afore- 
said do  further  present  that  E.  F.  before  the  bigamy  and 
felony  aforesaid  was  committed  as  aforesaid,  to  wit, 
on  the  day  of  in  the  year  aforesaid,  feloniously 

did  counsel,  procure  and  command  the  said  A.  B.  to  do 
and  commit  the  bigamy  and  felony  aforesaid  against  jthe 
form,"  &c. 

Accessory  before  the  fact  charged  as  for  a  substantive 

felony. 

"  The  jurors  for  our  Lord  the  King  upon  their  oath 
present  that  A.  B.  (or  some  person  or  persons  to  the  jurors 
aforesaid  unknown)  on  tlie  day  of  in  the  year  of  our 
Lord  ,  feloniously,  wilfully  and    of    his  "  (or  their) 

"  malice  aforethought  did  kill  and  murder  one  C.  D.  against 
tlie  peace,  &c.    And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  E.  F.  before  the  said  felony 
and  (^murder)  was  committed  as  aforesaid,  to  wit,  on  the 
day  of  in  the  year  aforesaid,  feloniously  did  counsel, 

procure  and  command  the  said  A.  B."  (or  "  the  said  person  " 
(or  persons;  ''  to  the  jurors  aforesaid  unknown  " )  "  to  do  and 
commit  the  felony  (and  murder)  aforesaid  against  the 
form,"  &c. 

Accessory  after  the  fact  to  felony 
may  be  charged  either  with  a  substantive  felony,  or  in  the 
same  indictment  with  the  principal. 

(1)  Accessory    after  fact    charged  as  for  a  substantive 
felony. 

Commence  as  in  preceding  form,  and  continue:  "...  cer- 
tain (money,  to  wit,  of  the  amount  of  one  pound)  of 
the  property  of  C.  D.  feloniously  did  steal,  take  and 
carry  away  against  the  peace,  &c.  And  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  further  present  that  after- 
wards, to  wit,  on  the  day  of  in  the  year  afore- 
said, E.  F.  well  knowing  the  said  A.  B.  (or  "the  said  per- 
son "  (or  persons)  "  to  the  jurors  aforesaid  unknown)  to 
have  done  and  committed  the  larceny  and  felony  aforesaid, 
him  the  said  A.   B.   (or  "  the  said  person  "   (or  persons) 
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"  to  the  jurors  aforesaid  unknown)  feloniously  received, 
aided  and  assisted  against  the  form,"  &c. 

(2)  Accessory  after  the  fact  charged  with  his  principal. 

First  charge  the  principal,  and  continue:  .  .  .  "And 
the  jurors  aforesaid  upon  their  oath  aforesaid  do  farther 
present  that  E.  F.  well  knowing  the  said  A.  B.  to  have 
done  and  committed  the  felony  aforesaid,  afterwards,  to 
wit,  on  the  day  of  in  the  year  aforesaid,  him 

the  said  A.  B.  feloniously  received,  aided  and  assisted 
against  the  form,"  &c. 

Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52,  s.  31). 

The  jurors  for  our  Lord  the  King  upon  their  oath  present 
that  at  the  time  of  the  committing  of  the  offence  next  herein- 
after mentioned,  A.  B.  was  an  imdischarged  bankrupt,  who 
had  on  the  day  of  in  the  year  of  our  Lord 

been  adjudicated  bankrupt  under  the  Bankruptcy  Act,  1883. 
And  that  the  said  A.  B.,  on  the  day  of  in  the 

year  of  our  Lord  ,  being  such  undischarged  bankrupt 

as  aforesaid,  unlawfully  did  obtain  credit  to  the  extent  of 
twenty  pounds  and  upwards,  to  wit,  to  the  amount  of  , 

from  one  C.  D.,  without  informing  the  said  C.  D.  that  he,  the 
said  A.  B.,  was  then  an  undischarged  bankrupt  as  aforesaid 
against  the  form,  &c. 

Burglary  (24  &  25  Vict.  c.  96,  ss.  51,  52). 

(a)  "  .  .  .  .  About  the  hour  of  twelve  in  the  night  of 
the  same  day,  the  dwelling-house  of  C.  D.,  situate  at  the 
parish  of  in  the  county  of  feloniously  and  bur- 
glariously did  break  and  enter  with  intent  to  commit  a  certain 
felony  therein,  to  wit,  with  intent  the  goods,  chattels, 
and  moneys  in  the  same  dwelling-house  then  being  feloniously 
to  steal,  take  and  carry  away  against  the  form  .   .   .   ." 

(b)  "  .  .  .  .  Unlawfully  did  enter  the  dwelling-house  of 
C.  D.,  situate  at  the  parish  of  in  the  county  of  , 
with  intent  to  commit  a  certain  felony  therein,  to  wit, 
with  intent  the  goods,  chattels  and  moneys  in  the  same 
dwelling-house  then  being  feloniously  to  steal,  take  and  carry 
away,  and  that  he  the  said  A.  B.,  having  so  as  aforesaid 
entered  the  said  dwelling-house  with  the  intent  aforesaid, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  about  the 
hour  of  in  the  night  of  the  same  day,  feloniously  and 
burglariously  did  break  out  of  the  said  dwelling-house  of  the 
said  CD.  against  the  form  .   .   .   ." 

(c)  '*  .  .  .  .  about  the  hour  of  twelve  in  the  night  of  the 
same  day,  being  in  the  dwelling-house  of  0.  D.,  situate  in  the 
parish  of  in  the  county  of  ,  did  commit  a  certain 
felony  therein,  to  wit,  one  watch  of  the  value  of  five 
pounds  of  the  goods  and  chattels  of  the  said  C.  D.,  in  the 
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same  dwelling-liouse  feloniously  did  steal,  take  and  carry 
away ;  and  that  lie  the  said  A.  B.,  being  so  as  aforesaid  in 
the  same  dwelling-house,  and  having  committed  the  felony 
aforesaid,  in  manner  and  form  aforesaid,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid  about  the  hour  of  twelve  in  the 
night  of  the  same  day  feloniously  and  burglariously  did  break 
out  of  the  said  dwelling-house  of  the  said  C.  D.,  against  the 
form  .  .  .  ." 

Burglary  and  Larceny. 

Add  to  Form  (a)  before  the  conclusion  : — 

**....  and  then  and  there  in  the  same  dwelling-house 
one  watch  of  the  value  of  five  pounds  of  the  goods  and 
chattels  of  the  said  C.  D.,  feloniously  and  burglariously  did 
steal,  take  and  carry  away  .  .  .  ." 

From  the  above  it  will  be  simple  to  draw  indictments  under 
24  &  25  Vict.  c.  96,  s.  58,  for  being  found  by  night  armed 
with  intent,  &c.,  or  with  implements  of  housebreaking. 

Carnally  knowing — 

(1)  A  girl  under  the  age  of  thirteen  years  (48  &  49  Vict. 

c.  69,  s.  4). 

"...  one  C.  D.,  a  girl  under  the  age  of  thirteen  years,  to 
wit,  of  the  age  of  ,  feloniously  did   unlawfully   and 

carnally  know,  against  the  form,"  &c. 

(2)  A  girl  of  or  above  the  age  of  thirteen  years  and  under 

the  .age  of  sixteen  years  (48  &  49  Vict.  c.  69,  s.  5, 
8ub-8.  1). 

**  .  .  .  one  C.  D.,  a  girl  of  {if  above,  put  '  a  girl  above ')  the 
age  of  thirteen  years  and  under  the  age  of  sixteen  years,  to  wit, 
of  the  age  of  ,  did  make  an  assaiilt  upon,  and  her  the 

said  C.  D.  did  then  unlawfully  and  carnally  know,  against  the 
form,"  &c. 

Common  law  misdemeanour. 
Inciting  to  crime. 

"...  falsely,  wickedly  and  unlawfully  did  incite  and 
counsel  one  C.  D.,  a  servant  of  one  E,  F.,  feloniously  to  steal, 
take  and  carry  away  a  large  quantity,  to  wit,  one  bushel  of 
barley,  of  the  goods  and  chattels  of  the  said  E.  F.,  against  the 
peace,"  &c. 

Habitual  criminal  (8  Edw.  7,  c.  5,  s,  9). 
First  charge  ,  in  a  complete  count,  and  proceed :  — 

"And  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present  that  the  said  A.  B.  is  a  habitual  criminal." 
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Cruelty  to  a  child  {or  young  person)  (8  Edw.  7,  c.  67,  s.  12  (1)). 

....  That  A.  B.,  then  being  a  person  over  the  age  of 
sixteen  years  and  having  the  custody  of  0.  D.,  a  child  under 
the  age  of  fourteen  years,  to  wit,  of  the  age  of  ,  on 

divers  dates  between  the  day  of  in  the  year  of 

our  Lord  ,  and  the  day  of  in  the  year,  &c., 

unlawfully  and  wilfully  did  ill-treat  the  said  C.  D.  in  a 
manner  likely  to  cause  the  said  C.  D.  unnecessary  suffering, 
against  the  form,  &c. 

Note. — This  form  may  be  varied  in  different  counts  in  order 
to  bring  any  particular  case  within  the  words  of  the  section. 

Embezzlement. 

"...  then  being  clerk  or  servant  to  C.  D.  did  receive 
and  take  into  his  possession  certain  (money,  to  wit,  to*  the 
amount  of  pounds)  for  and  in  the  name  and  on  the 

account  of  the  said  CD.,  his  master,  and  the  said  (money) 
then  fraudulently  and  feloniously  did  embezzle,  and  so  the 
jurors  aforesaid  upon  their  oath  aforesaid  do  say  that  the 
said  A.  B.  then  in  manner  and  form  aforesaid,  the  eaid 
(money)  the  property  of  the  said  C.  D.,  his  said  master, 
from  the  said  C.  D.,  his  said  master,  feloniously  did  steal, 
take  and  carry  away  against  the  form  .   .    .    ." 

If  it  is  desired  to  charge  another  or  two  other  acts  of 
embezzlement  -within  six  months,  continue  second 
and  third  counts,   mutatis  mutandis,  as  in  larceny. 

False  pretences. 

"...  unlawfully,  knowingly  and  designedly  did  falsely 
pretend  to  one  C.  D.  that  he  the  said  A.  B.  then  :{set 
out  matter  of  false  pretence,  e.g.)  was  the  servant  of  one 
E.  F..  of  in  the  county  of  the  said  E.  F.  being- 

well  known  to  C.  D.,  and  a  customer  of  C.  D.  in  his  business 
of  a  tailor,  and  that  he  the  said  A.  B.  was  sent  by  the  said 
E.  F.  to  the  said  C.  D.  for  a  certain  cloth  coat,  by  means 
of  which  said  false  pretences  the  said  A.  B.  did  then  un- 
lawfully obtain  from  the  said  CD.  the  said  cloth  coat  with 
intent  to  defraud:  whereas  in  truth  and  in  fact  the  said 
A.  B.  was  not  then  the  servant  of  the  said  E.  F.,  and  was 
not  then  sent  by  the  said  E.  F.  to  the  said  CD.  for  the  said 
cloth  coat  or  for  any  coat  whatsoever,  as  he  the  said  A.  B. 
well  knew  at  the  time  when  he  did  so  falsely  pretend  as 
aforesaid,  against  the  form,"  &c. 

Forgery  (24  &  25  Vict.  c.  98,  s.  12). 

"...  Feloniously  did  forge  a  certain  note  of  the  Governor 
and  Company  of  the  Bank  of  England  commonly  called  a 
bank-note  for  the  payment  of  five  pounds  with  intent 
thereby;  to  defraud,  against  the  form;  .  .  .  ." 

E.R.  G  G 
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Second  count.—''  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  the  said  A.  B.,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid  feloniously 
did  offer,  utter,  dispose  of,  and  put  off  a  certain  other  forged 
note  of  the  Governor  and  Company  of  the  Bank  of  England 
commonly  called  a  bank-note  for  the  payment  of  ten  pounds 
with  intent  thereby  to  defraud,  he  the  said  A.  B.  at  the 
time  he  so  offered,  uttered,  disposed  of,  and  put  off'  the  same 
last  mentioned  forged  note  as  aforesaid  well  knowing  the 
same  to  be  forged,  against  the  form  .  .  .  ." 

Housebreaking  (24  &  25  Vict.  c.  96,  s.  57). 

(a)  *'  .  .  .  The  dwelling-house  "  (or  the  church,  chapel, 
meeting-house,  or  other  place  of  divine  worship,  or  any 
building  within  the  curtilage,  school-house,  shop,  ware- 
house or  counting-house)  "of  E.  F.,  situate  in  the  parish 
of  ,  in  the  county,  of  ,  feloniously  did  break  and 
enter,  with  intent  to  commit  a  certain  felony  therein,  to 
wit,  with  intent  the  goods,  chattels  and  moneys  in 
the  same  dwelling-house  there  being  feloniously  to  steal, 
take  and  carry  away,  against  the  form  .  ..." 

Id.  s.  56. 

(b)  "...  The  dwelling-house  "  (or  the  pchool-house, 
shop,  warehouse  or  counting-house)  "  situate  at  the  parish  of 

in  the  county  of         feloniously  did  break  and  enter, 
and  then  and  there  in  the  same  dwelling-house  one  of 

the  goods  and  chattels  of  C.  D.  feloniously  did  steal,  take 
and  carry  away,  against  the  form;.  .  .  ." 

(c)  "...  being  in  the  dwelling-house  of  C.  D.  at  the 
parish  of  in  the  county  of  did  commit  a 
certain  felony  therein,  to  wit  (e.g.),  one  watch  of  the  value 
of  five  pounds  of  the  goods  and  chattels  of  the  said  C.  D. 
in  the  same  dwelling-house  feloniously  did  steal,  take  and 
carry  away,  and  that  he  the  said  A.  B.  being  so  as  aforesaid 
in  the  same  dwelling-house,  and  having  committed  the 
felony  aforesaid,  in  manner  and  form  aforesaid,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  feloniously  did  break 
out  of  the  said  dwelling-house,  against  the  form  .  .  .  ." 

2^ote. — ^An  indictment  for  breaking  and  entering  build- 
ings within  the  curtilage  of  a  dwelling-house,  under  id. 
s.  55,  may  be  readily  framed  on  the  above  forms. 

Incestuous  carnal  knowledge  (8  Edw.  7,  e.  45). 

Sect.  1.  "  .  .  .  did  unlawfully  and  carnally  know  one  CD., 
the  said  CD.   being  the  daughter  of  him  the  said  A.  B.,  as 
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he  the  said  A.  B.  at  the  time  he  so  unlawfully  and  carnally 
knew  the  said  C.  D.  as  aforesaid  well  knew,  against  ..." 

Incestuous  carnal  knowledge  of  a  child  under  the  age 
of  thirteen  years. 

"...  feloniously  did  unlawfully  and  carnally  know  one 
C.  D.,  a  girl  under  the  age  of  thirteen  years,  to  wit,  of  the 
age  of  years,  the  said  CD.  being  the  daughter  of  him 

the  said  A.  B.  as  he  the  said  A.  B.   well  knew,  against  ..." 

Section  2. 

/  The  jurors  for  our  Lord  the  King  upon  their  oath 
"To  wit.  I  present  that  A.   B.   then  being  a  female  person 

I  above  the  age  of  sixteen,  on  the  day  of 

did  unlawfully  and  with  her  consent  permit  one 
C.  D.  to  have  carnal  knowledge  of  her  the  said  A.  B.j  the 
said  CD.  being  the  father  of  her  the  said  A.  B.,  as  she  the 
said  A.  B.  at  the  time  she  so  unlawfully  permitted  the  said 
C  D.  to  have  such  carnal  knowledge  as  aforesaid,  well 
knew,  against  .   .   .   ." 

Inebriates  Act,  1898  (61  &  62  Vict.  c.  60). 

(a)  Sect.  1. 

First  charge  the  accused  with  an  offence  punishable  with 
imprisonment  or  penal  servitude,  and  having  completed 
such  count,  proceed,  "  and  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  the  said  A.  B.  is 
a  habitual  drunkard." 

(b)  Sect.  2. 

"...  was  unlawfully  guilty  while  drunk  of  disorderly 
behaviour  in  a  certain  public  highway,  to  wit,  at  , 

against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  the  jurors  aforesaid  upon  their  oath  aforesaid 
do  further  present  that  the  said  A.  B.  within  the  twelve 
months  next  preceding  the  commission  of  the  offence  here- 
inbefore charged  and  stated  was  summarily  convicted 
times  of  certain  offences  mentioned  in  the  First  Schedule 
of  the  Inebriates  Act,  1898,  to  wit."  (Here  set  out  the 
offences.)  "  And  the  jurors  aforesaid  upon  their  oath  afore- 
said do  further  present  that  the  said  A.  B.  is  a  habitual 
drunkard." 

Larceni/. 

.  .  .  (set  out  articles,  e.g.)  "  one  watch  and  certain  money, 
to  wit,  to  the  amount  of  ten  shillings  of  the  goods,  chattels 
and  moneys  of  C  D.,  feloniously  did  steal,  take  and  carry 

G  G  2 
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away  against  the  peace  ...  of  our  Lord  the  King,  his  crown 
and  dignity." 

If  it  is  desired  to  charge  three  acts  of  larceny,  add  to 
above. 

Second  count. — "  And  the  jurors  aforesaid  upon  their 
oath  aforesaid,  do  further  present  that  the  said  A.  B.  after- 
wards and  within  the  space  of  six  calendar  months  from 
the  time  of  the  committing  of  the  said  offence  in  the  first 
count  of  this  indictment  charged  and  stated,  to  wit,  on  the 
day  of  ,  A.D.  "  (here  state  the  property  stolen), 

"  of  the  goods  and  chattels  of  the  said  CD.  feloniously  did 
steal,  take  and  carry  away;  against  the  form  of  the  stlitute 
in  such  cases  made  and  provided,  and  against  the  peace 
of  our  Lord  the  King,  his  crown  and  dignity." 

Third  count. — "  And  tlie  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said  A.  B.  afterwards 
and  within  the  space  of  six  calendar  months  from  the  time 
of  the  committing  of  the  said  offence  in  the  said  Jirst  count 
of  this  indictment  charged  and  stated,  to  wit,  on  the 
day  of  A.D.  "  (here  state  the  property  stolen),  "  of 
the  goods  and  chattels  of  the  said  C.  D.,  feloniously  did 
steal,  take  and  carry  aAvay;  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our 
Lord  the  King,  his  crown  and  dignity." 

Larceny  and  receiving. 

.  .  .  after  the  first  count  supra,  continue. 

Second  count. — "  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  A.  B.  afterwards, 
to  wit,  on  the  day  of  ,  in  the  year  of  our  Lord 

the  goods,  chattels  and  moneys  aforesaid  before  then 
feloniously  stolen,  taken  and  carried  away,  feloniously  did 
receive  and  have,  he  the  said  A.  B.  then  well  knowing  the 
said  goods  and  chattels  to  have  been  feloniously'  .stolen, 
taken  and  carried  away,  against  the  form  .  .  .  ." 

Jlfurder. 

•*....  Feloniously,  wilfully,  and  of  his  malice  afore- 
thought did  kill  and  murder  one  C.  D.  against  the 
peace  .  .  .  ." 

Manslaughter. 

" .  .  .  .  Feloniously  did  kill  and  slay  one  C.  D.  against 
the  peace  .  .   ,  .  " 
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Manslaughter  tinder  8  Edw.  7,  c.  67,  s.  12  (1). 

Note. — It  is  not  clear  whether  there  must  be  a  special  in- 
dictment charging  manslaughter  of  a  child.  Mr.  Henry  A. 
Eead  is  of  opinion  that  there  should  be  such  ex  abundanti 
cautela,  although  it  is  not  strictly  necessary. 

I  The  jurors  for  our  Lord  the  King  upon  their  oath 
To  wit.    /  present  that   A.  B.,  then  being  a  person  over  the 

!  age  of  sixteen  jears,  and  having  the  custody, 
charge  and  care  of  C.  D.,  a  child  under  the  age  of  fourteen 
years,  on  the  day  of  in  the  year  of  our  Lord 

feloniously  did  kill  and  slay  the  said  C.  D.,  against  the  form  .  .  . 

Perjury. 

i  The  jurors  for  our  Lord  the  King  upon  their  oath 
To  wit.  I  j)resent  that  heretofore  and  at  the  time  of  the  com- 
(  mission  of  the  offence  by  A.  B.,  hereinafter  charged 
and  stated,  to  wit,  on  the  day  of  in  the  year  of  our 

Lord  certain   bankruptcy  proceedings  were  pending  in 

the  county  court  of  holden  at  relative  to  the  bank- 

ruptcy of  C.  D. 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present  that  on  the    said  day   of  in  the 

year  of  our  Lord  the  said  A.  B.  appeared  before  E.  F., 

a  commissioner  duly  appointed  and  acting  under  and  by  virtue 
of  the  Commissioners  for  Oaths  Act,  1889,  and  was  then  and 
there  sworn  in  due  form  of  law  by  and  before  the  said  E.  F. 
as  to  the  truth  of  the  matters  contained  in  a  certain  affidavit 
in  writing  of  him  the  said  A.  B.,  which  he  the  said  A.  B.  then 
produced  to  the  said  E.  F.,  the  said  E.  F.  so  being  such  com- 
missioner as  aforesaid,  and  then  having  competent  power  and 
authority  to  administer  the  said  oath  to  the  said  A.  B.  in  that 
behalf. 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present  that  at  the  time  when  the  said  A.  B.  so  swore 
in  and  by  his  said  affidavit  as  hereinafter  stated,  it  became 
and  was  material  and  necessary  for  the  purpose  of  him  the 
said  A.  B.,  making  a  proof  of  debt  in  the  said  bankruptcy  of 
the  said  C.  D.  in  and  by  affidavit  to  state  and  set  forth 
amongst  other  things  the  fact  that  the  said  C  D.  was  on  the 
day  of  in  the  year  of  our  Lord  ,  and  on  .the 

day  of  in  the  year  of  our  Lord  ,  justly  and 

truly  indebted  to  the  said  A.  B.  and  Gr.  H.,  his  partner  in  the 
trading  partnership  styled  A.  B.  »&  Co.,  in  some  sum  of  money 
and  the  amount  of  money  in  which  the  said  C.  D.  was  in- 
debted to  the  said  A.  B.  and  the  said  G.  H.  aforesaid. 

And    the   jurors    aforesaid    upon   their  oath   aforesaid    do 

further  present  that  the  said  A.  B.,  on  the  said  day  of 

in  the  year  of  our  Lord         ,  at         in  the  county  of         , 

and  within  the  jurisdiction  of   the  said  Court,  unlawfiilly, 


454  APPENDIX  H. 

wilfully  and  corruptly  did  swear  falsely  in  a  certain  affidavit, 
to  wit,  the  affidavit  hereinbefore  mentioned,  taken  and  made 
in  accordance  with  the  provisions  of  the  Commissioners  for 
Oaths  Act,  1889,  and  intituled  "In  the  matter  of  the  said 
bankruptcy  proceedings,"  and  intended  by  him  the  said  A.  B. 
to  be  used  and  tiled  of  record  in  the  said  County  Court  in 
relation  to  the  said  bankruj)tcy  proceedings,  to  wit,  did  falsely 
swear  in  his  said  affidavit  so  taken  and  made  before  the  said 
E.  F.,  being  such  commissioner  as  aforesaid,  that  the  said 
C.  D.  was  at  the  date  of  the  receiving  order  made  against  the 
said  C.  D.,  to  wit,  the  day  of  in  the  year  of  our 

Lord  ,  and  was  on  the  said  day  of  in  the 

year  of  our  Lord  ,  justly  and  truly  indebted  to  the  said 

A.  B.  and  the  said  G.  H.  his  partner  in  the  trading  partner- 
ship styled  A.  B.  &  Co.  in  the  sum  of  £  for  goods 
supplied  and  money  lent.  Whereas  in  ti'uth  and  in  fact  the 
said  C.  D.  was  not  justly  and  tridy  indebted  to  the  said  A.  B. 
and  the  said  G.  H.  his  partner  in  the  said  trading  partnership 
of  A.  B.  &  Co.  aforesaid  in  the  said  sum  of  £  :  And 
whereas  in  truth  and  in  fact  the  said  C.  D.  was  only  justly 
and  truly  indebted  to  the  said  A.  B.  and  the  said  G.  H.  his 
partner  in  the  trading  partnership  of  A.  B.  &  Co.  aforesaid,  to 
the  extent  of  and  in  the  sum  of  £  for  money  lent  and 
interest  thereon  as  he  the  said  A.  B.  well  knew  at  the  time 
when  he  did  so  swear  as  aforesaid. 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  say 
that  the  said  A.  B.  in  and  by  his  said  affidavit  so  taken  and 
made  as  aforesaid  of  his  own  act  and  consent  and  of  his  own 
most  wicked  and  corrupt  mind  in  manner  and  form  as  afore- 
said, unlawfully,  falsely,  wickedly,  wilfully  and  corruptly  did 
commit  wilful  and  corrupt  perjury  against  the  form,  &c.,  and 
against  the  peace,  &c. 

(Indictment  founded  on  52  &  53  Vict.  c.  10,  s.  7.) 

Note. — The  above  was  drawn  by  the  writer,  on  the  instruc- 
tion of  the  Treasury,  and  presented  at  the  Cheshire  Assizes  in 
1908.  It  is  given  as,  perhaps,  the  shortest  precedent  of  an 
indictment  for  perjury. 

Prevention  of  Crimes  Act,  1871  (33  &  34  Vict.  c.  112,  s.  7). 

.  .  .  was  at  (the  general  quarter  sessions  of  the  peace, 
held  at  the  sessions  house  at  in  and  for  the  county 

of  )  convicted  on  indictment  of  a  crime,  to  wit,  felony, 

and  a  previous  conviction  of  a  crime,  to  wit,  felony,  was 
then  proved  against  the  said  A.  B.,  and  the  said  A.  B. 
was  thereupon  on  the  day  of  in  the  year  of  our 

Lord  ordered  to  be  imprisoned  and  kept  {e.g.,  to  hard 

labour  for  ). 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B.  within  seven  years  im.me- 
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diately  after  the  expiration  of  the  sentence  passed  upon  him 
for  the  last  of  such  crimes,  to  wit,  on  the  day  of 

in  the  year  of  our  Lord  ,  was  found  in  certain  public 

places,  to  wit,  in  the  parish  of  in  the  county  of 

,  and  in  the  parish  of  in  the  county  of  , 

in  such  circumstances  as  to  show  that  he  was  about  to  commit 
an  oft'ence  punishable  on  indictment,  to  wit,  felony,  to  steal, 
take  and  carry  away  the  moneys,  goods  and  chattels  of  a 
certain  person  whose  name  is  to  the  jurors  unknown,  against 
the  form,  &c. 

Previous  conviction. 

After  charging  the  substantive  offence  in  a  complete  count, 
proceed  : — "  And  the  jurors  aforesaid  upon  their  oath  afore- 
said do  further  present  that  before  the  said  (felonies  or  mis- 
demeanours) were  done  or  committed  in  form  aforesaid,  to 
wit,  on  the  day    of  at   (e.y.,  the    general  quarter 

sessions  of  the  peace  holdeu  at  ),  the  said  A.  B.  was  con- 

victed by  the  name  of  oi  {e.g.,  felony,  or  some  appro- 

priate misdemeanour)." 

Principals  in  the  second  degree:   aiders  and  abettors. 
In  felony. 

In  general,  principals  in  the  second  degree  are  indicted 
precisely  as  principals  in  the  first  degree. 

But  a  form  of  indictment  is  appended,  as  in  some  cases 
it  would  not,  in  the  nature  of  things,  be  proper  to  charge 
both  kinds  of  principals  as  in  the  first  degree,  e.g.,  bigamy, 
rape. 

First  charge  the  principal  in  the  first  degree,  and  pro- 
ceed;— "And  the  jurors  aforesaid  upon  their  oath  afore- 
said do  further  present  that  E.  F.,  on  the  day  aforesaid, 
in  the  year  aforesaid,  being  present,  feloniously  did  aid 
and  abet  the  said  A.  B.  to  commit  the  bigamy  and  felony 
aforesaid,  against  the  form,"  &c. 

In  treason  and  misdemeanour,  all  parties  to  the  com- 
mission of  the  offence  are  principals,  and  except  in  certain 
cases  of  misdemeanour,  are  treated  as  principals  in  the  first 
degree,  e.g.,  cases  under  sect.  11  of  the  Debtors  Act,  1869. 

In  such  cases  the  form  of  indictment  is — 
First  charge  the  actual  doer  with  the  offence,  and  pro- 
ceed: — "And  the  jurors  aforesaid  upon  their  oath  afore- 
said do  further  present  that  E.  F.,  on  the  day  and  year 
aforesaid,  being  present,  unlawfully  did  aid,  abet,  counsel 
and  procure  the  said  A.  B.,  the  misdemeanour  aforesaid, 
to  do  and  commit  against  the  peace,"  &c. 
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Rape. 

"  .  .  .in  and  upon  one  C.  D.  violently  and  feloniously 
did  make  an  assault,  and  her  the  said  C.  D.  then  violently 
and  against  her  will  feloniously  did  ravish  and  carnally 
know,  against  the  form  of  the  statute.  ..." 

Receiving  stolen  goods. 

See  Larceny  and  Keceiving  for  form  where  principal 
offence  is  felony. 

Receiving  goods  where  principal  offence  is  a  misdemean- 
our (24  &  25  Vict.  c.  9G,  s.  95). 

...  one  of  the  goods  and  chattels  of  C.  D.,  then 

lately  before  unlawfully,  knowingly  and  designedly  obtained 
from  tlie  said  (J.  D.  by  false  pretences  with  intent  to  defraud, 
unlawfully  did  receive  and  have,  he  the  said  A.  B.,  at  the 
time  when  he  so  received  the  said  as  aforesaid,  then 

well  knowing  the  same  to  have  been  unlawfully,  knowingly 
and  designedly  obtained  from  the  said  C.  D.  by  false  pre- 
tences with  intent  to  defraud,  against  the  form,"  &c. 

Receiving  stolen  goods  as  a  common  law  misdemeanour. 

"...  certain  (money,  to  wit,  pounds  of  the  moneys 

of  C.  D.)  before  then  feloniously  stolen,  taken  and  carried 
away,  unlawfully  did  receive  and  have,  he  the  said  A.  B. 
then  well  knowing  the  said  (money;  to  have  been  feloniously 
stolen,  taken  and  carried  away,  against  the  peace,"  S:c. 

Robbery  (24  &  25  Vict.  c.  96,  s.  40). 

"  .  .  .in  and  upon  one  C.  D.,  feloniously  did  make  an 
assault,  and  him  the  said  C,  D.  in  bodily  fear  and  danger 
of  Ids  life  feloniously  did  put  and  one  watch  and 
certain  money,  to  wit,  to  the  amount  of  ten  shillings,  of 
the  goods  and  chattels  and  moneys  of  the  said  C.  D.,  then 
from  the  person  and  against  the  will  of  the  said  C.  D., 
violently  and  feloniously  did  steal,  take  and  carry  away, 
against  the  form  .   .   .   ." 

Robbery  unth  violence  (s.  43). 

Follow  preceding  form,  and  before  the  conclusion,  and 
after  "  carry  away,"  put — 

"...  and  that  the  said  A.  B.  immediately  before,  at  the 
time  of,  and  immediately  after  the  robbery  aforesaid 
feloniously  did  beat,  strike,  wound  and  use  other  personal 
violence  to  the  said  C.  D.  .  .  ." 
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Sacrilege  (24  &  25  Vict.  o.  96,  s.  50). 

"...  the  Baptist  chapel  "  (or  the  church  of  the  parish 
of  ,  or  the  meeting-house^ .  .  .  or  other  place  of  divine 

worship)  "  of  situate  at  the  parish  of  ^  in  the 

count  J  of  ,  feloniously  did  break  and  enter  and  then 

and  there,  one  and  of  the  goods,  chattels  and 

moneys  of  C.  D.,  E.  F.  and  G.  H.,  feloniously  did  steal, 
take  and  carry  away,  against  the  form  ." 

JSote. — An  indictment  for  stealing  in  a  place  of  divine 
worship,  and  breaking  out  thereof,  may  be  framed  in 
Form  C,  Housebreaking,  supra. 

Varying  counts  as  to  intent. 

.  .  .  one  C.  D.  feloniously,  unlawfully  and  maliciously 
did  wound  with  intent  thereby  then,  feloniously,  wilfully 
and  maliciously,  and  of  his  malice  aforethought,  the  said 
C.  D.  to  kill  and  murder,  against  the  form  of  tiie  statute 
in  such  case  made  and  provided,  and  against  the  peace  of 
our  Lord  the  King,  his  crown  and  dignity.  Second  count: 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B,  afterwards,  to  wit,  on 
the  day  and  year  aforesaid  (as  in  the  first  count),  ,with 
intent  in  so  doing,  him  the  said  C.  D.  thereby  then  to  maim; 
against  the  form  of  the  statute,  &c.  Third  count,  same  as 
the  last ;  with  intent  in  so  doing,  him  the  said  CD.  thereby, 
then  to  disfigure;  against  the  form,  &c.  Fourth  count, 
same  as  the  last;  with  intent  in  so  doing,  him  the  said 
CD.  thereby  then  to  disable;  against  the  form,  kc  Fifth 
count,  same  as  the  last;  with  intent  in  so  doing,  him  the 
said  C  D.  thereby,  then  to  do  some  grievous  bodil}^  harm; 
against  the  form,  &c.  Sixth  count,  same  as  the  last;  with 
intent  in  so  doing,  thereby  then  to  prevent  ("  resist  or 
prevent")  the  lawful  apprehension  (''apprehension  or  de- 
tainer ")  of  one  E.  F.;    against  the  form,  &c. 

Note. — A  pleader  must  extract  from  this  form  the  "  in- 
tent "  he  wishes  to  charge. 

For  forms  of  indictment  for  — 

(1)  Treason,  see  R.  v.  Lynch,  (1903)  1  K.  B.  444;  and 

(2)  Being  accessory  after  the  fact  to  treason,  see  1  Hale, 

238  ;  John  Conyer''s  Case,  Dyer's  E,ep.  296  a ; 

(3)  Misprision  of  treason,  see  2  Chit.  Cr.  L.  282. 
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FORMS  OF  PLExY  AND  PROCEEDINGS. 

Clialleuge  to  jurors — 

(1)  To  the  array. 

(2)  To  the  Polls. 

Charge  to  the  jury. 

Demurrer — 

Joiuder  in  demurrer. 

Demurrer  to  a  plea. 

Jonider  in  demurrer  to  a  plea. 

Invitation  to  accused  to  challenge  juroi-s. 

Oaths  (see  App.  (i.). 

Plea — (1)  To  the  jurisdiction. 

(2)  Denial  of  liability  to  repair  a  liighway. 

(3)  In  Hbel. 
Replication  to  a  plea. 
Request  for  plea  as  to — 

(1)  General  issue. 

(2)  Previous  conviction. 

(3)  Habitual  drunkard. 

(4)  Habitual  criminal. 

Proclamation. 

Question  to  jury  on  verdict. 
Question  to  jury  of  matrons. 
Sentence  of  death. 

Challenge  to  the  Aeray. 

i  And  hereupon  the  said  A.  B.  prays  judgment  of 
To  wit.    '  the  panel  of  the  tales  aforesaid,  because  he  says 

f  that  he  is  prosecuted  by  certain  persons  styling 
themselves  the  constituted  association ;  and  that  the  said 
panel  of  the  tales  has  been  made  by  J.  S.,  Esquire,  Sheriff  of 
the  county  of  ,  and  he  says  that  the  said  J.  S.,  Esquire, 

at  the  time  of  the  making  of  the  said  panel,  was  one  of  the 
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subscribers  to  the  said  association,  and  one  of  the  prosecutors 
of  this  indictment,  and  this,  he,  the  said  A.  B.,  is  ready  to 
verify  :  therefore  he  prays  judgment  that  the  said  panel  may 
be  quashed. 

Note. — This  is  a  precedent,  and  should  be  altered  in  ac- 
cordance with  the  requirements  of  a  particular  case. 


Challenge  to  the  Polls  (for  Cause — propter  delictum). 

(  And  hereupon  the  said  A.  B.  says  that  C.  D.,  one 
To  wit.    }  of  the  jurors  called  upon  to  serve  on  the  jury  which 

'  is  to  try  him,  the  said  A.  B.,   on  the   indictment 
presented  against  him  herein,  was  on  the  day  of 

A.D.  ,  at  the  general  quarter  sessions  of  the  peace  held 

at  in  and  for  the  county  of  ,  convicted  of  felony 

and  was  sentenced  by  the   said  Court  to  ,  which  said 

conviction  is  of  full  force  and  effect,  and  this,  he,  the  said 
A.  B.,  is  ready  to  verify :  wherefore  he  challenges  the  said 
C.  D.,  and  objects  that  the  said  C.  D.  should  not  be  allowed 
to  serve  upon  the  jury  that  is  to  try  him,  the  said  A.  B.,  on 
the  said  indictment. 

Both  the  foregoing  "  challenges  "  may  be  demurred  to  (as 
to  demurrer,  see  supra). 


Charge  to  the  Jury. 

"Gentlemen  of  the  jury:  the  prisoner"  (in  misdemeanour 
"  the  defendant  ")  "  stands  indicted  for  that  on  the  day 

of  ,    19     ,    he  .  .   ."   (set  out  offence,  e.y.,  in  murder, 

"feloniously,  wilfully,  and  of  his  malice  aforethought  did 
kill  and  murder  one  ")  :  Upon  that  indictment  he  has 

been  arraigned,  and  upon  that  arraignment  he  has  pleaded 
not  guilty.  Your  charge,  therefore,  is  to  hearken  to  the 
evidence  and  say  whether  he  is  guilty  or  not  guilty. 


Demurrer  to  an  Indictment. 

!And  the  said  A.  having  heard  the  indictment 
read,  says  that  it  is  not  sufficient  in  law,  and  that 
he  is  not  legally  bound  to  answer  the  same. 
"Wherefore  he  prays  judgment  and  acquittal  on  the  said 
indictment. 
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JoiNDEE  IN  Demurrer. 


(  Aud  B.  ( I ),  who  prosetrutes  for  our  Lord  the  King 
To  wit.       in   this  behalf,   says   that   the    said   indictment   is 

'  sufficient  in  law,  and  that  the  said  A.  is,  and  always 
has  been,  legally  bound  to  answer  the  same.  Wherefore,  as 
the  said  A,  has  not  answered  the  said  indictment,  the  said  B. 
for  our  Lord  the  King  prays  judgment  and  conviction  of  the 
said  A.  on  the  said  indictment. 


Demurrer  to  a  Plea  in  Bar  or  in  Abatement. 

I  And  B.  (1).  who  prosecutes  for  our  Lord  the  King 
To  wit.       in  this  behulf,  says  as  to  the  said  plea  of  A.  that 

I  the  paid  j)lea  is  not  sufficient  in  law.  Wherefore 
the  said  B.  prays  judgment  "  and  conviction  of  A.  on  the  said 
indictment "  (in  case  of  a  plea  m  abatement,  instead  of  the 
words  between  inverted  commas,  put,  ''and  a  declaration  that 
the  said  indictment  is  sufficient  "). 

(1)  This  should  be  the  clerk  of  the  Court,  or  failing  him, 
the  person  bound  over  to  prosecute. 


Joinder  in  a  Demurrer  to  a  Plea. 

I  And  the  said  A.  says  that  his  plea  herein  is  suffi- 
To  wit.       cient,  and  prays  judgment  "and  acquittal  on  the 

I  said  indictment"  (or,  in  case  of  a  plea  in  abatement, 
instead  of  the  words  between  inverted  commas,  put,  "and  an 
order  that  the  said  indictment  be  quashed"). 

For  forms  specially  applicable  to  proceedings  in  the  King's 
Bench  Division,  see  C.  0.  P.,  Forms  80,  84,  85  and  86. 


Pleas. 
Plea  to  the jurisdiition. 

(  And  the  said  A.  B.  comes  into  Court,  and  having 
To  wit.    '  heard  the  indictment  read,  says  that  he  ought  not 

f  to  be  compelled  to  answer  it,  because  he  says  that 
the  offence  charged  in  the  said  indictment  is  not  within  the 
jurisdiction  of  this  Court,  but  is  within  the  jurisdiction  of 
(c.y.,  the  Central  Crimmal  Court) ;  wherefore  he  prays  judg- 
ment, and  that  he  may  be  dismissed  and  discharged  from  the 
said  premises  specified  in  the  said  indictment. 


FORMS  OF  PLEA  AND  PROCEEDINGS.  461 

(1)  Plea  of  denial  of  Uahility  to  repair  a  highway . 

The  Inhabitants  i  ^^^  ^'  ^-  ^'^^  ^-  ^•'  *^^  ^^  ^^®  inhabitants 
of  the  \  of  the  said  parish  of  H.  H.,  in  the  said  county 

Parish  of  H.H.  <  of  D.,   by  J.    J.,    their  attorney,   come    into 
«i!«.  \  Court,  and  having  heard  the  indictment  read, 

The  King.  '  ^^  behalf  of  themselves  and  the  rest  of  the 
inhabitants  of  the  said  parish  of  H.  H.,  except  the  in- 
habitants respectively  of  the  township  of  E.  and  the  township 
of  S,,  in  the  said  parish  of  H.  H.  in  the  said  county,  say  that 
our  Lord  the  King  ought  not  further  to  prosecute  the  said 
indictment  against  them,  because  they  say  .  .  .  .  (a).  And 
this  they  are  ready  to  verify,  wherefore  they  pray  judgment. 

(a)  Here  set  out  that  the  liability  to  repair  is  on  the  in- 
habitants of  the  township  of  R.  and  the  township  of 
S.,  and  state  the  reason  of  such  liability. 

(2)  Plea  of  not  guilty  and  justification  to  an  indictment  for  libel 

(under  6  &  7  Vict.  c.  96,  s.  6). 

I  And  A.  B.,  having  heard  the  indictment,  says  that, 
To  wit.  I  while  protesting  that  he  is  not  guilty  of  the  charge 
(  therein  contained,  our  Lord  the  King  ought  not 
further  to  prosecute  the  said  indictment  against  him,  because 
he  says  that  the  words  complained  of  in  the  said  indictment 
are  true  in  substance  and  in  fact,  and  were  written  and  pub- 
lished by  him  for  the  benefit  of  the  public,  and  this  he  is 
ready  to  verify. 

The  facts  by  reason  of  which  the  publication  was  for  the 
benefit  of  the  public  are  as  follows :  "  .  .  .  •  "  (a).  "Where- 
fore he  prays  judgment. 

(a)  Here  set  out  the  facts  relied  upon. 

Eeplication  to  a  Plea. 

i  And  hereupon  C.  D.  {e.g.,  the  clerk  of  assize  or  clerk 
To  wit.    /  of  the  Court),  who  prosecutes  for  our  Lord  the  King 

(  in  this  behalf,  says  that  by  reason  of  anything  in 
the  said  plea  of  the  said  A.  B.,  above  pleaded  in  bar  to  the 
said  indictment,  our  said  Lord  the  King  ought  not  to  be  pre- 
cluded from  prosecuting  the  said  indictment  against  A.  B. 
because  he  says  that  {e.g.,  in  a  plea  to  the  jurisdiction)  A.  B. 
is  subject  to  the  jurisdiction  of  this  Court,  and  is  not  subject 
to  the  jurisdiction  of  {e.g.,  the  Central  Criminal  Court). 

Request  for  Plea. 

A.  B.,  you  are  charged  for  that  you  did  on  the  day 

of  {^-g-i  in  murder,   feloniously,  wilfully  and  of  your 

malice  aforethought  kill  and  murder  one  C.  D.).     How  say 
you,  A.  B.,  are  you  guilty  or  not  guilty? 
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Invitation  to  Accused  to  challenge  Jurors. 

The  following  are  the  names  of  the  jurors  who  shall  try 
you.  If  you  have  any  objection  to  make  to  them  or  any  of 
them,  you  sliall  make  it  as  they  come  to  the  book  to  be  sworn, 
and  before  they  are  sworn,  and  you  shall  be  heard. 

Form  of  Proclamation. 

Oyez:  if  anyone  can  inform  my  lords  the  King's  justices, 
or  the  King's  Attorney-General,  before  this  inquest 
be  now  taken,  betwen  our  Sovereign  Lord  the  King 
and  the  prisoner  at  the  bar,  of  any  treasons,  jnurders, 
felonies  or  other  misdemeanours  committed  or  done  by  the 
prisoner  at  the  bar,  let  him  come  forth,  and  he  shall  be 
heard,  for  the  prisoner  now  stands  at  the  bar  on  his  de- 
liverance. And  all  others  that  are  bound  by  recognizance 
to  give  evidence  against  the  prisoner  at  the  bar,  let  them 
come  forth  and  give  their  evidence  or  else  they  forfeit  their 
recognizance. 

3  Chit.  Cr.  L.  pp.  315a,  316. 

In  the  case  of  quarter  sessions,  for  the  "  King's  justices, 
&c.,"  the  "  King's  attorney  or  this  Court  "  may  be  sub- 
stituted, but  the  writer  lias  never  heard  of  a  proclamation 
being  made  at  sessions,  although  such  should  properly  be 
made. 

Question  to  Jury  on  Verdict. 

"  Gentlemen  of  the  jury,  you  say  that  you  find  the  pri- 
soner "  (in  misdemeanour,  "  the  defendant  "')  "  guilty  "  (or 
"not  guilty")   "of  (e.g.)  larceny." 

Question  to  Jury  of  Matrons. 

When  the  jury  of  matrons  are  agreed,  the  clerk  says: 

"  Look  upon  the  prisoner.  How  say  you,  is  A.  B.  with 
quick  child  or  not?" 

And  to  the  answer — 

"  Then  say  you  of  the  jury  of  matrons,  you  say  that  A.  B. 
is  pregnant  "  (or  "  not  pregnant  ")  "  with  quick  child,  and 
so  say  you  all." 

4  Chit.  C.  L.  444. 

Question  to  Accused  on  Conviction  of  Tre  \son 
OR  Felony. 

"  Prisoner  at  the  bar,  you  have  been  found  guilty  of 
(treason  or)  felony;  have  you  anything  to  say  why  judgment 
should  not  be  given  against  you  according  to  law?" 
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Form  of  Charge  of — 

(1)  Previous  conviction. 

A.  B.,  you  are  further  charged  for  that  you  were  on  the 
day  of  at  the   {e.g.)  Glamorganshire   Assizes, 

holden  at  Cardiff,  lawfully  convicted  of  {e.g.)  felony.     What 
say  you  :  were  you  so  convicted  or  not  ? 

(2)  Being  a  habitual  drunkard. 

A.  B.,  you  are  further  charged  for  that  you  are  a  habitual 
drunkard.  What  say  you :  are  you  a  habitual  drunkard 
or  not  ? 

(3)  Being  a  habitual  criminal. 

A.  B.,  you  are  further  charged  for  that  you  are  a  habitual 
criminal.    What  say  you  :  are  you  a  habitual  criminal  or  not  ? 

Sentence  of  Death. 

Prisoner  at  the  bar  (  ,  or  A.  B.),  you  have  been  con- 

victed of  the  crime  of  murder. 

The  sentence  of  the  Court  is  that  you  be  taken  from  this 
place  to  the  place  whence  you  came,  that  you  be  there  kept 
until  the  time  of  execution,  that  you  then  be  hanged  by  the 
neck  until  you  are  dead,  and  that  your  body  be  buried  within 
the  precincts  of  the  gaol  wherein  you  last  shall  have  been 
confined. 

(It  is  customary  to  add :  And  may  Almighty  G-od  have 
mercy  upon  your  soul.) 
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The  Crown  Office  Rules,  1906.    Dated 
July  11,  1906. 

The  following  Orders  and  Rules  may  be  cited  as  the 
Crown  Oflfice  Rules,  1906.  They  shall  come  into  operation 
on  the  24tli  day  of  October,  1906,  and  shall  also  apply,  so 
far  as  may  be  practicable  (unless  otherwise  expressly  pro- 
vided), to  all  proceedings  taken  on  or  after  that  day  in 
all  matters  then  pending. 

1.  Order  LXVIII.,  Rules  2.  3,  and  4  of  the  Rules  of  the 
Supreme  Court,  1883,  so  far  as  they  relate  to  proceedings 
on  the  Crown  side  and  Order  LIX.,  Rule  8a,  the  .Crown 
OflBce  Rules,  1886,  and  all  existing  rules  or  practice  on  the 
Crown  side  inconsistent  with  these  Rules,  are  hereby  an- 
nulled, and  the  following  Rules  shall  henceforth  be  in  force. 

2.  No  order  or  rule  annulled  by  any  former  order  <^hall 
be  revived  by  any  of  these  Rules,  unless  expressly  so  de- 
clared, and  where  no  other  provision  is  made  by  these  Rules, 
the  present  procedure  and  practice  remain  in  force. 

Date  of  Proceedings. 

4.  Every  order  and  other  proceeding  on  the  Crown  side 
shall  be  dated  of  the  day  of  the  week,  month,  and  year 
on  which  the  same  was  made,  unless  the  Court  or  a  judge 
shall  otherwise  direct,  and  shall  take  eJBfect  accordingly. 

Affidavits. 

5.  Order  XXXVIII.  (affidavits)  of  the  Rules  of  the 
Supreme  Court,  1883,  shall,  as  far  as  it  is  applicable,  api)ly 
to  ^11  proceedings  on  the  Crown  side. 

6.  Affidavits  used  on  the  Crown  side  shall  be  intituled 
"In  the  High  Court  of  Justice,   King's   Bench   Division." 

7.  Every  first  and  second  class  clerk  in  the  Crown  Office, 
as  well  as  every  other  officer  empowered  under  the  Rules  of 
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the  Supreme  Court  for  that  purpose,  shall  have  authority 
to  take  oaths  and  affidavits  on  the  Crown  side. 

8.  Every  affidavit  used  on  the  Crown  side  shall  be  filed 
in  the  Crown  Office  Department  of  the  Central  Office.  There, 
shall  be  indorsed  on  every  affidavit  a  note  showing  on  whose 
behalf  it  is  filed,  and  no  affidavit  shall  be  filed  or  used  with- 
out such  note,  unless  the  Court  or  a  judge  shall  otherwise 
direct. 

9.  Upon  motions  founded  upon  affidavits,  either  party 
may  apply  to  the  Court  or  a  judge  for  leave  to  make  addi- 
tional affidavits  upon  any  new  matter  arising  out  of  the 
affidavits  of  the  opposite  party;  but  no  additional  affida- 
vits shall  be  used  except  such  leave  shall  have  been  first 
obtained. 

10.  The  prosecutor  or  other  applicant  upon  any  order 
nisi  or  summons  at  chambers  shall  on  demand  by  the 
respondent  or  his  solicitor  supply  copies  of  any  affidavit 
on  which  such  order  nisi  or  summons  was  obtained,  and 
in  like  manner  any  respondent  who  proposes  to  read  any 
affidavits  upon  showing  cause,  shall  on  demand  supply  copies 
of  such  affidavits  to  the  prosecutor  or  other  applicant  or 
his  solicitor  on  payment  of  the  ordinary  cliarges. 

11.  Affidavits  of  service  shall  state  when,  where,  and 
how  and  by  whom,  such  service  was  effected. 


Certiorari  for  Indictments'. 

12.  Every  application  for  a  writ  of  certiorari,  to  re- 
move an  indictment  into  the  King's  Bench  Division,  at  the 
instance  of  any  person  other  than  the  Attorney-General 
on  behalf  of  the  Crown,  shall,  during  the  sittings,  be  made 
to  a  Divisional  Court  of  the  said  Division  by  motion  for 
an  order  nisi  to  show  cause,  and  in  the  vacation  or  when 
there  is  no  sitting  of  a  Divisional  Court  to  a  judge  at 
chambers  for  a  summons  to  show  cause;  Provided  that 
where,  from  special  circumstances,  the  Court  or  a  judge 
may  be  of  opinion  that  the  writ  should  issue  forthwith, 
the  order  may  be  made  absolute,  or  an  order  be  made  in 
the  first  instance,  either  ex  parte  or  otherwise,  as  the  Court 
or  judge  may  direct. 

13.  No  indictment,  except  indictments  against  bodies 
corporate  not  authorized  to  appear  by  solicitor  in  the  Court 
in  which  the  indictment  is  preferred,  shall  be  removed  into 
the  King's  Bench  Division  either  at  the  instance  of  the  pro- 
secutor or  of  the  defendant  (other  than  the  Attorney-General 
acting  on  behalf  of  the  Crown),  unless  it  be  made  to  appear 
to  the  Court  or  a  judge  by  the  party  applying  that  a  fair 
and  impartial  trial  of  the  case  cannot  be  had  in  the  Court 
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below,  or  that  some  que.stion  of  law  of  more  than  usual  diffi- 
culty and  importance  is  likely  to  arise  upon  the  trial,  lor 
that  a  view  of  the  premises  in  respect  whereof  any  indict- 
^lent  is  preferred,  or  a  special  jury,  may  be  required  for 
a  satisfactory  trial  of  the  same. 

14.  No  writ  of  certiorari  for  the  removal  of  an  indict- 
ment into  the  King's  Bench  Division  at  the  instance  of  a 
defendant  or  defendants  before  trial  had,  shall  be  allowed 
by  the  Court  to  whom  it  may  be  directed,  unless  the  defen- 
dant or  defendants,  at  whose  instance  the  writ  of  certiorari 
shall  have  been  awarded,  shall  have  entered  into  a  recogni- 
zance before  a  judge  of  the  High  Court,  or  before  the  Court 
before  whom  such  defendant  or  defendants  shall  stand  in- 
dicted, or  before  one  or  more  justices  of  the  peace  of  the 
county  or  place  in  which  such  indictment  may  be  found, 
or  in  which  such  defendant  or  defendants  reside,  in  such 
sum  and  with  such  sufficient  sureties  as  the  Court  or  judge 
awarding  the  writ  shall  by  endorsement  on  the  writ,  order 
or  direct  conditioned  to  appear  and  plead  (and  in  cases  of 
felony  in  open  Court)  to  the  said  indictment,  and  give  notice 
of  trial,  and  proceed  to  trial  of  tlie  indictment  at  the  next 
assizes  to  be  held  for  the  county  wherein  the  indictment 
was  found,  or  if  in  London  or  Aiiddlesex  forthwith  at  the 
sittings  of  the  High  Court  of  Justice,  and  personally  ^o 
appear  from  day  to  day  at  the  trial  of  such  indictment,  and 
if  necessary  in  the  King's  Bench  Division  of  the  High  Court 
of  Justice,  and  not  depart  till  he  or  they  shall  be  discharged 
by  the  Court,  and  to  pay  the  costs  of  the  prosecution  sub- 
sequent to  the  removal  of  the  indictment,  if  he  or  they  be 
convicted. 

15.  No  writ  of  certiorari  for  the  removal  of  ,an  indict- 
ment into  the  King's  Bench  Division  at  the  instance  of  any 
prosecutor  fother  than  the  Attorney-General  acting  on  be- 
half of  the  Crown  or  the  prosecutor  of  an  indictment  against 
a  body  corporate)  shall  be  allowed  by  the  Court  to  whom 
it  may  be  directed  unless  the  prosecutor  at  whose  instance 
the  writ  of  certiorari  shall  have  been  awarded,  shall  before 
the  allowance  of  such  writ  by  the  Court  to  Avhom  it  may 
be  directed,  enter  into  a  recognizance  in  the  manner  and 
for  such  sum  as  in  the  preceding  rule,  provided  and  directed, 
conditioned  on  the  return  of  such  writ,  to  make  up  the 
record,  and  give  notice  of  trial  and  proceed  to  trial  of  the 
indictment  at  the  next  assizes  to  be  held  for  the  county 
wherein  the  indictment  was  found,  or  if  in  Londo'^  or 
Middlesex  forthwith  at  the  sittings  of  the  High  Court  of 
Justice,  and  to  pay  the  costs  of  the  defendant  subsequent 
to  the  removal  of  the  indictment,  if  he  be  acquitted. 

16.  If  the  person  at  whose  instance  any  writ  of  certiorari 
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for  the  removal  of  an  indictment  shall  have  been  awarded, 
shall  not  before  the  allowance  thereof  enter  into  a  properly 
conditioned  recognizance,  the  Court  to  which  such  writ  or 
order  may  be  directed  shall  proceed  to  the  trial  of  the  indict- 
ment; as  if  such  writ  had  not  been  awarded. 

17.  The  provisions  of  Rules  12,  13,  14,  15  and  16  shall  in 
like  manner  apply  in  the  case  of  a  removal  of  an  indictment 
into  the  King's  Bench  Division  before  trial  had  by  order 
without  writ  of  certiorari  when  such  writ  may  not  be  re- 
quired or  used. 

18.  Every  writ  of  certiorari  for  removing*  an  indictment 
from  the  Central  Criminal  Court  shall  specify  the  county 
or  jurisdiction  in  which  the  same  shall  be  tried,  and  a  jury 
shall  be  summoned  and  the  trial  proceed  in  the  same  manner 
in  all  respects  as  if  the  indictment  had  been  originally  pre- 
ferred in  that  county  or  jurisdiction. 

19.  An  application  for  an  order  that  an  indictment  or 
inquisition  removed  into  the  King's  Bench  Division  shall 
be  tried  at  the  Central  Criminal  Court,  or  a  motion  to  re- 
move an  indictment  or  inquisition  by  certiorari  into  ithe 
Central  Criminal  Court  for  trial  under  19  Vict.  c.  16,  shall, 
during  the  sittings,  be  made  to  the  King's  Bench  Division 
by  motion  for  an  order  nisi;  and  in  the  vacation,  when 
there  is  no  sitting  of  a  Divisional  Court,  to  a  judge  at 
chambers  for  a  summons;  and  the  order  may  be  made  abso- 
lute or  granted  upon  such  terms  as  to  recognizance  or 
otherwise  as  the  Court  or  judge  may  consider  reasonable. 


Certiorari  for  Convictions,  Orders,  &c. 

20.  Every  application  for  a  writ  of  certiorari  to  remove 
any  judgment,  order,  conviction,  or  other  proceeding  had 
or  made  by  or  before  any  justice  or  justices  of  the  peace 
of  any  county,  city,  borough,  town  corporate,  or  liberty, 
or  the  respective  general  or  quarter  sessions  thereof  into 
the  King's  Bench  Division  at  the  instance  of  any  person 
other  than  the  Attorney-General  on  behalf  of  the  Crown, 
for  the  purpose  of  quashing  the  same,  shall  during  the 
sittings  be  made  to  a  Divisional  Court  by  motion  for  an 
order  nisi  to  show  cause,  and  in  vacation  or  when  there 
is  no  sitting  of  a  Divisional  Court,  to  a  judge  at  chambers, 
for  a  summons  to  show  cause,  and  no  such  writ  of  certiorari 
shall  be  granted  or  awarded  unless  an  order  nisi  or  sum- 
mons as  aforesaid  shall  have  first  been  obtained  and  served 
in  accordance  with  the  following  rule. 

21.  No  writ  of  certiorari  shall  be  granted,  issued  or 
allowed  to  remove  any  judgment,  order,  conviction,  or  other 
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proceeding  had  or  made  by  or  before  any  justice  or  justices 
of  the  peace  of  any  county,  city,  boroug-h,  town  corporate, 
or  liberty,  or  the  respective  general  or  quarter  sessions 
thereof,  unless  such  writ  of  certiorari  be  applied  for  within 
six  calendar  months  next  after  such  judgment,  order,  con- 
viction, or  other  proceeding  shall  be  so  had  or  made,  and 
unless  it  be  proved  by  affidavit  that  the  party  suing  forth 
the  same  has  served  the  order  nisi  or  summons  six  days 
before  the  return  day  of  the  order  nisi  or  summons  for 
the  writ  on  the  justice  or  justices,  or  on  two  of  them,  if 
more  than  one,  by  and  before  whom  such  judgment,  order, 
conviction,  or  other  proceedings  shall  be  so  had  or  made, 
in  order  that  such  justice  or  justice^,  or  the  parties  therein 
concerned,  may  show  cause,  if  he  or  they  shall  so  think  fit, 
against  the  granting,  issuing,  or  allowing  such  writ  of 
certiorari. 

22.  No  order  for  the  issuing  of  a  writ  of  certiorari  io  remove 
any  order,  conviction,  or  inquisition,  or  record,  or  writ  of 
habeas  corpus  ad  suhjiciendum  shall  be  granted  where  the 
validity  of  any  warrant,  commitment,  order,  conviction,  in- 
quisition, or  record  shall  be  questioned,  unless  at  the  time  of 
moving  a  copy  of  any  such  warrant,  commitment,  order,  con- 
viction, inquisition,  or  record,  verified  by  affidavit,  be  pro- 
duced and  handed  to  the  officer  of  the  Court  before  the  motion 
be  made,  or  the  absence  thereof  accounted  for  to  the  satisfac- 
tion of  the  Court. 

23.  When  cause  is  shown  against  an  order  nisi  for  a  cer- 
tiorari to  remove  any  judgment,  order,  or  conviction  upon 
which  no  special  case  has  been  stated,  given,  or  made  by 
justices  of  the  peace  for  the  purpose  of  quashing  such  judg- 
ment, order,  or  conviction,  the  Divisional  Court,  if  it  shall  think 
fit,  may  make  it  a  part  of  the  order  absolute  for  the  certiorari 
that  the  judgment,  order,  or  conviction  shall  be  quashed  on 
return  without  further  order,  and  in  such  case  it  shall  not  be 
necessary  for  the  party  prosecuting  such  certiorari  to  enter 
into  any  such  recognizance  or  make  any  payment  into  Court 
as  required  by  Rule  24,  and  a  memorandum  to  that  effect 
shall  be  endorsed  by  the  proper  officer  upon  the  issuing  of  the 
writ  of  certiorari. 

Indictments  and  Informations. 

32.  Every  indictment  found  by  the  grand  jury  in  the  King's 
Bench  Division  may,  if  necessary,  be  certified  to  a  judge,  in 
order  that  such  judge  may  (if  he  thinks  proper)  immediately 
issue  his  warrant  for  the  apprehending  of  the  defendant. 

33.  If  any  defendant  in  any  indictment  or  information  de- 
pending in  the  King's  Bench  Division  shall  be  committed  to 
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prison,  and  detained  for  want  of  bail  for  his  appearance,  to 
such  indictment,  or  information,  for  the  space  of  one  calendar 
month  next  following  such  commitment,  and  the  prosecutor 
of  such  indictment  or  information  shall  not  proceed  within  that 
time,  such  defendant  shall  after  the  expiration  thereof  be  dis- 
charged by  order  of  the  Court  or  a  judge  upon  entering  a 
common  appearance  to  the  said  indictment  or  information 
(unless  good  cause  shall  be  shown  to  the  contrary)  ;  eight 
days'  notice  shall  be  given  by  the  defendant  or  his  solicitor 
of  his  intention  to  apjDly  for  such  order. 

84.  If  any  such  defendant  shall  be  convicted  upon  any  such 
indictment  or  information  as  in  the  last  preceding  rule  men- 
tioned, and  shall  be  afterwards  committed  or  detained  for  want 
of  bail,  the  prosecutor  shall  cause  him  to  be  brought  up  for 
judgment  within  eight  days  after  the  time  limited  by  Rule  156 
for  moving  for  a  new  trial  if  the  Court  be  then  sitting,  and  if 
the  Court  be  not  sitting,  within  the  first  eight  dajs  of  the 
sittings  next  after  that  in  which  the  trial  was  had,  and  in  de- 
fault of  his  so  doing  within  that  time,  or  within  such  further 
time  as  may  have  been  granted  by  the  Court  or  a  judge  for 
that  purpose,  the  defendant  may  on  application  to  the  Court 
be  discharged  on  his  own  recognizance. 

35.  With  the  exception  of  ex-officio  informations  filed  by  the 
Attorney- General  on  behalf  of  the  Crown  no  criminal  informa- 
tion or  information  in  the  nature  of  a  quo  warranto  shall  be 
exhibited,  received,  or  filed  at  the  Crown  Office  without 
express  order  of  the  King's  Bench  Division  in  open  Court, 
nor  shall  any  process  be  issued  upon  any  information  other 
than  an  ex-officio  information,  until  the  person  procuring  such 
information  to  be  exhibited  shall  have  filed  at  the  Crown 
Office  a  recognizance  in  the  penalty  of  50/.  effectually  to 
prosecute  such  information  and  to  abide  by  and  observe  such 
orders  as  the  Court  shall  direct,  such  recognizance  to  be 
entered  into  before  the  King's  coroner  and  attorney  or  the 
master  of  the  Crown  Office,  or  a  justice  of  the  peace  of  the 
county,  borough,  or  place  in  which  the  cause  may  have  arisen. 

J36.  No  application  shall  be  made  for  a  criminal  information 
against  a  justice  of  the  peace  for  misconduct  in  his  magisterial 
capacity  unless  a  notice  containing  a  distinct  statement  of  the 
grievances,  or  acts  of  misconduct  complained  of,  be  served  jjer- 
sonally  upon  him,  or  left  at  his  residence  with  some  member 
of  his  household,  six  days  before  the  time  named  in  it  for 
making  the  application. 

37.  The  application  for  a  criminal  information  shall  be 
made  to  a  Divisional  Court  by  a  motion  for  an  order  nisi^ 
within  a  reasonable  time  after  the  offence  complained  of,  and 
if  the  application  be  made  against  a  justice  of  the  peace  for 
misconduct  in  his  magisterial  capacity,  the  applicant  must 
depose  on  affidavit  to  his  belief  that  the  defendant  was  actuated 
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by  corrupt  motives,  and  further  if  for  an  unjust  conviction, 
that  the  defendant  is  innocent  of  the  charge. 

38.  If  the  prosecutor  on  any  information  not  ex-ojficio  does 
not  proceed  to  trial  within  a  year  after  issue  joined,  or  if  the 
prosecutor  causes  a  nolle  prosequi  to  he  entered,  or  if  the  de- 
fendant be  acquitted  (unless  the  judge  at  the  time  of  trial 
certifies  that  there  was  reasonable  cause  for  the  information), 
the  Court,  on  motion  for  the  same,  may  award  the  defendant 
his  costs  to  the  amount  of  the  recognizance  entered  into  by  the 
prosecutor  on  filing  the  infomiation. 

39.  If  on  any  indictment  in  the  King's  Bench  Division,  or 
information  by  a  private  prosecutor,  for  the  publication  of  any 
defamatory  libel  judgment  shall  be  given  for  the  defendant, 
he  shall  be  entitled  to  rec^over  from  the  prosecutor  the  costs 
sustained  by  the  said  defendant  by  reason  of  such  indictment 
or  information,  and  upon  a  special  plea  of  justification  to  such 
indictment  or  information,  if  the  issue  be  found  for  the  prose- 
cutor, he  shall  be  entitled  to  recover  from  the  defendant  the 
costs  sustained  by  the  prosecutor  by  reason  of  such  plea. 


Appeakance  to  Indictment,  Information,  and  Inquisition. 

72.  A  defendant  to  any  indictment,  information,  or  inquisi- 
tion in  the  King's  Bench  Division,  or  removed  into  the  said 
Division  by  writ  of  certiorari  or  otherwise,  must  enter  or  cause 
to  be  entered  in  a  book  at  the  Crown  Office  an  appearance  to 
such  indictment,  information,  or  inquisition  ;  except  that  in 
treason  or  felony  the  defendant  must  appear  in  person  in  open 
Court  unless  the  Court  or  a  judge  shall  order  that  the  defendant 
be  at  liberty  to  appear  and  plead  by  solicitor,  in  which  case 
the  appearance  may  be  entered  as  above  stated. 

73.  If  an  indictment  has  been  removed  at  the  instance  of 
the  defendant,  the  prosecutor  may  draw  up  an  order  at  the 
Crown  Office  to  be  served  upon  such  defendant  or  his  solicitor 
to  appear,  plead,  and  try  according  to  the  conditions  of  the 
recognizances  entered  into  on  removing  such  indictment. 

74.  In  case  such  defendant  shall  not  so  appear,  plead,  and 
try,  application  may  be  made  to  the  Court  to  estreat  the 
recognizances  so  entered  into,  and  for  a  writ  of  procedendo  to 
carry  back  the  indictment  to  the  Court  from  whence  it  came ; 
or  if  such  writ  of  procedendo  be  not  applied  for,  the  Court  or 
a  judge,  upon  a  certificate  of  one  of  the  officers  of  the  Crown 
Office  of  such  default,  may  issue  a  warrant  as  provided  in 
Eule  76.  The  certificate  may  be  in  the  Form  No.  40,  or  to 
the  like  efEect. 

75.  As  against  any  defendant  to  any  indictment,  informa- 
tion, or  coroner's  inquisition  other  than  a  defendant  at  whose 
mstance  a  writ  of  certiorari  may  have  been  awarded  to  remove 
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such  indictment  or  inquisition,  the  prosecutor  may  obtain  a 
certilicate  from  one  of  the  officers  of  the  Crown  Office  of  an 
indictment,  information,  or  coroner's  inquisition  having  been 
tiled.  The  certiticate  may  be  in  the  Form  No,  41  or  42,  or  to 
the  like  effect. 

76.  Upon  production  of  such  certiticate  to  a  judge,  such 
judge  may,  if  necessary,  issue  a  warrant  under  his  hand  to 
apprehend  the  defendant  and  cause  him  to  be  brought  before 
him  or  some  other  judge  or  before  a  justice  of  the  peace  to 
be  dealt  with  according  to  law  ;  the  warrant  may  be  m  Form 
No.  4  3  or  44,  or  to  the  like  effect. 

77.  If  it  be  proved  upon  oath  before  such  judge  or  justice 
of  the  peace  that  the  person  apprehended  and  brought  before 
him  is  the  person  charged  and  named  in  such  indictment, 
information,  or  inquisition,  such  judge  or  justice  of  the  peace 
shall  without  further  inquiry  or  examination  commit  him  to 
prison  by  a  warrant,  which  may  be  in  the  Form  No.  45  or  to 
the  like  effect,  or  admit  him  to  bail. 

Provided  that  nothing  in  these  Rules  shall  affect  the  juris- 
diction of  a  judge  to  admit  any  defendant  to  bail  whether  in 
felony  or  misdemeanour  at  any  time  after  committal  and  before 
conviction  if  he  shall  in  his  discretion  so  think  fit. 

78.  When  an  indictment  has  been  removed  into  the  King's 
Bench  Division,  and  the  defendant  has  previously  been  held 
to  bail  in  the  Court  below,  the  judge  shall  not  issue  his 
warrant  under  the  last  preceding  Kule  unless  special  circum- 
stances be  shown  upon  affidavit,  such  as  it  being  known  to  be 
his  intention  to  abscond. 

79.  When  any  information  is  filed  and  the  defendant  is 
under  terms  to  appear  immediately  and  does  not  enter  an 
appearance,  the  prosecutor  may  serve  a  notice  upon  the 
defendant  lo  appear  within  five  days,  and  in  default  of 
appearance  may  move  the  Court  ex  parte  for  leave  to  enter  an 
appearance  for  him,  or  if  the  notice  was  personally  served  for 
an  attachment. 

80.  If  the  defendant  on  any  indictment  or  inquisition  for 
misdemeanour,  or  information,  wishes  to  avoid  arrest  upon  a 
warrant,  he  may  give  twenty- four  hours'  notice  of  bail  to  the 
prosecutor,  and  enter  into  a  recognizance  before  a  judge  or 
justice  of  the  peace  with  sufficient  surety  or  sureties  to  appear 
and  answer  the  indictment,  inquisition,  or  information,  and 
personally  appear  at  the  trial,  and  on  the  return  of  the  postea 
if  it  be  necessary,  and  so  from  day  to  day  and  not  depart 
without  leave  of  the  Court. 

81.  If  the  defendant  be  taken  on  a  warrant  he  shall  give 
twenty-four  hours'  notice  of  bail,  and  enter  into  a  recognizance 
as  in  the  last  preceding  rule  mentioned  before  he  can  be 
discharged. 
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82.  If  any  defendant  to  an  indictment  or  inquisition  for 
misdemeanour,  or  information,  shall  be  detained  in  any  prison 
for  want  of  bail,  the  prosecutor  of  any  such  indictment,  in- 
quisition, or  information,  may  cause  a  copy  thereof  to  be 
delivered  to  the  gaoler  of  the  prison  for  such  defendant,  with 
a  notice  endorsed  thereon  that  if  the  defendant  do  not  within 
eight  days  after  such  delivery  cause  an  appearance  and  a  plea 
or  demurrer  to  be  entered  to  such  indictment,  inquisition,  or 
information,  an  appearance  and  plea  of  not  guilty  will  be 
entered  for  him  ;  and  if  the  defendant  do  not  enter  such 
appearance  and  plea  or  demurrer  within  eight  days  from  the 
delivery  of  such  copy  of  the  indictment,  inquisition,  or  infor- 
mation and  notice,  the  prosecutor,  upon  filing  an  affidavit  of 
the  delivery  of  such  copy  and  notice  endorsed  thereon  to  the 
gaoler  as  aforesaid,  may  cause  an  appearance  and  plea  of  not 
guilty  to  be  entered  to  the  indictment,  inquisition,  or  informa- 
tion for  the  defendant,  and  proceedings  shall  be  had  thereon 
as  if  the  defendant  himself  had  duly  appeared  and  entered 
such  plea. 

83.  When  any  indictment  has  been  found  in,  or  removed 
into  the  King's  Bench  Division  at  the  instance  of  the  prose- 
cutor, or  of  one  or  more  of  several  defendants,  the  prosecutor 
may,  instead  of  applying  for  a  warrant  under  Rules  74,  75,  76, 
issue  a  writ  of  venire  Javi<(s  against  such  defendants  as  are  not 
parties  to  the  removal  of  the  indictment,  or  defendants  under 
recognizance  to  answer,  or  in  the  case  of  an  information  may 
issue  either  a  subpoena  to  answer,  or  a  venire  facias  if  it  i6 
intended  to  proceed  to  outlawry. 

84.  If  the  defendant  does  not  appear  within  four  days  after 
the  day  named  in  the  subpoena  to  answer,  the  prosecutor  upon 
filing  an  affidavit  of  due  service  of  the  subpoena  to  answer  may 
issue  a  writ  of  attachment. 

85.  If  a  defendant  fails  to  appear  within  four  days  after  the 
sheriff  has  returned  to  the  Court  on  the  venire  facias  that  he 
has  summoned  the  defendant,  the  prosecutor  may  issue  a  writ 
of  distringas. 

86.  If  a  defendant  fails  to  appear  within  four  days  after 
the  sheriff  has  returned  to  the  Court,  that  he  has  distrained 
the  lands  and  chattels  of  the  defendant,  the  prosecutor  may 
issue  a  writ  of  capins  ad  respondendum^  and  if  necessary 
further  proceed  to  outlawry  as  herein-after  jjrovided  by  these 
Rules ;  provided  always,  that  in  felon}',  if  the  defendant  has 
not  been  admitted  to  bail,  the  prosecutor  may  issue  a  writ  of 
capias  in  the  first  instance. 

87.  The  process  against  a  body  corporate,  or  inhabitants  of 
a  county,  borough,  parish,  or  place,  to  compel  an  appearance 
shall  be  by  writs  of  venire  facias  and  distringas.  If  such 
defendants  do  not  appear  within  four  days  after  the  sheriff 
has  returned  that  he  has  distrained  the  defendants'  lands  and 
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chattels,  alias  and  pluries  writs  of  distringas  may  be  issued 
Avith  such  increased  amounts  upon  each  succeeding  writ  as 
the  Court  or  a  judge  may  order. 


Outlawry. 

88.  To  proceed  to  outlawry  before  judgment  on  an  indict- 
ment for  misdemeanour',  or  an  information,  the  prosecutor 
must  issue  a  writ  of  venire  facias  at  the  Crown  Office  re- 
turnable on  a  day  certain  either  in  or  out  of  the  sittings. 

89.  On  the  return  of  the  sheriff  that  he  has  summoned 
the  defendant,  and  the  defendant  has  not  appeared,  the 
prosecutor  may  issue  a  distringas  to  answer,  returnable  on 
a  day  certain  either  in  or  out  of  the  sittings,  and  if  neces- 
sary alias  writs  of  distringas,  and  if  the  sheriff  return  that 
the  defendant  has  no  goods  in  his  bailiwick  whereby  he  can 
be  summoned,  or  distrained,  a  capias  ad  respondendum 
tested,  and  made  returnable  as  the  writ  of  venire  facias, 
may  be  issued  on  the  fourth  day  after  the  return. 

90.  On  the  return  of  non  est  inventus  to  a  capias  ad  re- 
spondendum, before  the  prosecutor  can  proceed  further,  he 
shall  issue  a  second  writ  of  capias  on  the  fourth  day  after 
the  return  to  the  first,  made  returnable  as  the  first  writ, 
and  shall  issue  a.  third  writ  of  capias  on  the  fourth  day 
after  the  return  of  the  second,  tested  and  made  returnable, 
as  the  second  writ. 

91.  If  the  defendant  is  dwelling  in  another  county  than 
where  the  indictment  was  found,  or  where  the  information 
be  laid,  the  prosecutor  shall  issue  another  second  writ  of 
capias  cum  proclamatione  to  the  sheriff  of  the  foreign 
county  after  the  return  of  the  first  writ  to  the  sheriff  of  the 
county  in  which  the  indictment  was  found,  or  information 
laid,  tested  as  to  the  other  writs  of  capias,  but  not  to  be 
made  returnable  till  such  a  day  certain  as  will  enable  the 
sheriff  of  the  foreign  county,  if  he  cannot  be  found,  to 
make  proclamation  at  two  of  his  county  courts  either  three 
months,  or  four  months,  after  the  issue  of  the  writ  accord- 
ing as  the  sheriff  may  hold  his  courts  from  month  to  month, 
or  six  weeks  to  six  weeks. 

92.  Upon  a  return  of  non  est  inventus  to  the  third  writ 
of  capias  in  the  same  county,  and  if  the  defendant  be  dwel- 
ling in  another  county  to  the  capias  to  the  sheriff  of  such 
county,  a  writ  of  exigent  must  be  issued  by  the  prosecutor. 

93.  Simultaneously  with  the  writ  of  exigent  a  writ  of 
proclamations  shall  be  issued  to  the  sheriff'  of  the  county 
where  the  defendant  is  mentioned  to  be,  or  inhabit;  both 
writs  must  be  made  returnable  on  such  a  day  certain  during 
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the  sittings,  as  will  admit  of  their  being  delivered  to  the 
sherifl:  three  months  before  retui-n. 

94.  If  it  does  not  appear  by  the  return  to  the  writ  of 
exigent  that  the  defendant  has  been  exacted  five  times  and 
outlawed,  the  prosecutor  must  issue  another  writ  of  exigent 
with  allocatur',  commanding  tlie  sheriff  to  cause  him  to  be 
further  exacted  until  he  sliall  have  been  exacted  five  times 
and  outlawed. 

95.  Upon  the  return  of  the  sherifi'  that  the  defendant  has 
been  exacted  five  times  and  outlawed,  on  application  of  the 
prosecutor  judgment  maj  be  entered  at  the  Crown  Office. 

9G.  After  judgment  has  been  entered,  the  roll  of  all  the 
proceedings  may  be  engrossed  by  the  prosecutor,  and  filed 
at  the  Crown  Olfice. 

97.  A  writ  of  capias  uilagatum  may  be  issued  by  the 
prosecutor  at  any  time  the  defendant  is  likely  to  be  found, 
or  a  like  writ  special,  cum  breve  de  inquirendo,  or  if  neces- 
sary a  writ  of  melius  inquirendum  may  be  applied  for. 

98.  All  the  rules  as  to  proceeding  to  outlawry  on  indict- 
ment in  misdemeanour  before  judgment,  shall  apply  to 
indictment  for  felony,  except  that  in  felony  the  prosecutor 
may  issue  a  writ  of  capias  ad  respondendum  at  once,  in- 
stead of  a  venire  facias  to  answer. 

99.  On  proceeding  to  outlawry  after  judgment  on  indict- 
ment for  lelony  or  misdemeanour  or  information,  the  pro- 
secutor may  issue  a  writ  of  capias  ad  satisfaciendum  into  the 
county  where  the  indictment  is  found,  or  information  laid, 
returnable  on  the  first  day  of  the  then  next  sittings.  One 
writ  of  capias  only  need  be  issued,  and  on  return  of  non 
est  inventus,  the  prosecutor  may  issue  a  writ  of  exigent, 
returnable  on  the  first  day  of  the  then  next  sittings.  It 
shall  not  be  necessary  to  issue  any  writ  of  proclamations 
on  the  return  of  a  writ  of  capias  ad  satisfaciendum. 

100.  After  the  return  to  the  writ  of  exigent,  the  rules  as 
to  proceeding  after  writ  of  exigent  in  outlawry  before  judg- 
ment shall  apply  to  proceedings  in  outlawry  after  judgment. 

101.  In  the  county  of  Lancaster  the  capias  utlagatum  and 
all  subsequent  process  shall  be  directed  to  the  Chancellor 
of  the  Duchy. 

Reversal  of  Outlawry. 

102.  It  shall  not  be  necessary  for  any  person  who  shall 
be  outlawed  before  conviction  for  any  matter  or  thing  ex- 
cept treason  or  felony  to  appear  in  person  to  reverse  such 
outlawry,  but  such  person  may  appear  by  solicitor  and 
reverse  the  same. 
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103.  If  any  person  outlawed  otherwise  than  for  treason, 
or  felony,  before  conviction  be  taken  and  arrested  upon  any 
capias  utlagatum,  the  sheriff  may  take  a  solicitor's  engage- 
ment under  his  hand  to  appear  for  the  defendant,  and  shall 
thereupon  discharge  the  defendant  from  the  arrest. 

104.  If  a  defendant  surrenders  or  is  taken  before  out- 
lawry is  complete  on  misdemeanour  before  judgment,  he 
may  give  bail  in  such  amount,  and  with  or  without  sureties, 
as  the  judge  may  direct,  to  appear  to  the  indictment,  in- 
quisition, or  information,  and  on  appearance  apply  to  the 
Court  or  a  judge  for  a  supersedeas  to  the  process  of  out- 
lawry. 

105.  If  a  defendant  comes  in  on  an  indictment  or  informa- 
tion for  misdemeanour,  and  reverses  the  outlawry  before 
judgment,  he  shall  plead  instanter. 

106.  On  an  indictment  or  inquisition  for  felony,  or  in 
any  case  after  judgment,  a  defendant  who  surrenders  or  is 
taken  before  the  outlawry  is  complete,  shall  be  committed 
to  answer  the  indictment  or  inquisition  or  to  satisfy  the 
judgment,  but  may  supersede  the  outlawry  process. 

107.  To  reverse  outlawry  after  conviction  the  defendant 
shall  surrender  himself  into  custody,  and  afterwards  be 
brought  into  Court  to  assign  errors  upon  the  judgment  in 
outlawry,  by  habeas  corpus. 

108.  If  the  defendant  be  taken  on  a  capias  utlagatum, 
he  shall  deliver  the  writ  of  error  into  Court  when  he  appears 
upon  the  return  to  the  capias;  he  shall  then  move  for  an 
order  to  bring  him  up  again  to  assign  errors,  and  shall  be 
committed  by  the  Court  to  prison. 

109.  Until  outlawry  be  reversed  a  defendant  after  con- 
viction shall  not  be  committed,  or  called  up  for  judgment 
upon  an  indictment,  information,  or  inquisition. 

110.  Upon  the  assignment  of  error  in  outlawry  the  pro- 
secutor shall  join  in  error  within  eight  days,  and  the  case 
may  then  be  entered  in  the  crown  paper  for  argument  on 
the  application  of  either  party  as  in  error  to  the  King's 
Bench  Division  from  inferior  Courts. 


Bail. 

111.  Applications  for  bail  in  felony  or  misdemeanour 
where  the  party  is  in  custody  shall  be  in  the  first  instance 
by  summons  before  a  judge  at  chambers  for  a  writ  of  habeas 
corpus,  or  to  show  cause  why  the  defendant  should  not  be 
admitted  to  bail  either  before  a  judge  at  chambers  or  before 
a  justice  of  the  peace,  in  such  an  amount  as  the  judge  may 
direct. 


476  APPENDIX  I. 

Recognizances. 

112.  Every  recoguizauce  acknowledged  on  the  removal 
of  an  indictment,  order,  or  other  proceeding  or  to  prosecute 
any  information  granted  by  the  King's  Bench  Division,  or 
for  the  appearing  or  answering  of  any  party  in  the  tsaid 
Division,  or  for  good  behaviour,  or  for  any  other  purpose, 
shall  after  the  acknowledgment  thereof  be  transmiited  to 
the  Crown  Office  and  filed  there. 

113.  No  recognizance  shall  henceforth  be  forfeited, 
estreated,  or  put  upon  the  estreat  roll  without  the  order  of 
the  Court  or  a  judge,  nor  unless  an  order  or  Jiotice  «hall 
have  been  previously  served  upon  the  parties  by  whom  such 
recognizances  shall  have  been  given,  calling  upon  them  to 
perform  the  conditions  thereof,  and  no  default  shall  be  con- 
sidered to  be  made  in  performing  the  conditions  of  a  re- 
cognizance by  reason  of  the  trial  of  any  indictment  or  pre- 
sentment or  the  argument  of  any  order  or  conviction  or 
other  proceeding  having  stood  over  where  such  indictment 
has  been  made  a  remanet,  or  such  indictment  or  order  has 
stood  over  by  order  of  the  Court,  or  by  consent  in  writing 
of  the  parties. 

114.  Every  recognizance  to  appear  and  answer  to  any 
indictment  found  in  the  King's  Bench  Division  or  removed 
into  the  same,  or  to  any  ex-ojjiclo  or  criminal  information, 
shall,  unless  the  Court  or  a  judge  shall  by  order  dispense 
therewith,  contain,  besides  any  other  condition  which  may 
be  imposed,  a  condition  that  the  defendant  shall  personally 
appear  from  day  to  day  on  the  trial  of  such  indictment  or 
information,  and  not  depart  until  he  shall  be  discharged 
by  the  Court  before  whom  such  trial  shall  be  had. 

115.  Whenever  it  has  been  made  to  appear  to  the  Court 
or  a  judge  that  a  party  has  made  default  in  performing  the 
conditions  of  any  recognizance,  into  which  he  has  entered, 
liled  in  the  Crown  Office,  the  Court  or  a  judge  upon  notice 
to  the  cognizor  and  his  sure.ties,  if  any,  may  order  such 
recognizance  to  be  estreated  into  the  Exchequer  w-irhout 
issuing  any  writ  of  scire  facias;  provided  that  nothing 
herein  contained  shall  be  deemed  to  take  away  or  prejudice 
the  right  of  any  party  to  have  questions  of  fact  tried  by  a 
jury,  in  such  cases  as  he  might  before  the  Crown  Office 
Rules  of  1886  have  so  required.  The  trial  of  any  ,such 
questions  of  fact  shall  be  had  without  pleadings  by  a 
common  or  special  jury,  at  such  place  and  upon  such  issues 
as  may  be  ordered  by  the  Court  or  a  judge,  and  provided 
also  that  nothing  herein  contained  shall  be  deemed  to  take 
away  the  jurisdiction  of  the  Court  or  judge  to  order  the 
estreat  of  any  recognizance  when  the  breach  of  its  condi- 
tions has  been  committed  in  the  face  of  the  Court  or  judge. 
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Scire  Facias. 

1 16.  No  proceedings  shall  be  taken  in  the  Crown  Office  by 
scire  facias  upon  recognizance. 


Pleadings. 

(A.) — Pleadings  on  Indictment,  Information,  or  Inquisition. 

117.  Every  pleading  other  than  a  plea  of  guilty  or  not 
guilty  to  an  indictment,  information,  or  inquisition  shall  be 
intituled:  "In  the  High  Court  of  Justice,  King's  Bench 
Division,"  and  shall  be  dated  of  the  day  of  the  month  and 
the  year  when  the  same  was  pleaded,  and  shall  bear  no  other 
time  or  date.  It  shall  be  written  or  printed  on  paper,  and  a 
copy  shall  be  delivered  to  the  opposite  party  and  be  filed  at 
the  Crown  Office. 

118.  All  the  proceedings  shall  be  entered  on  the  record 
made  up  for  trial,  and  on  the  judgment  roll,  under  the  date 
of  the  month  and  year  when  the  same  respectively  took  place, 
and  without  reference  to  any  other  time  or  date,  unless  other- 
wise specially  ordered  by  the  Court  or  a  judge. 

119.  Everj'  special  plea  or  demurrer  shall  be  written  or 
printed  on  paper  and  if  settled  by  counsel  signed  by  him,  and 
if  not  so  settled  shall  be  signed  by  the  solicitor  or  the  party  if 
he  defends  in  person. 

120.  An  order  to  plead,  reply,  rejoin,  join  in  demurrer  or  in 
error,  or  plead  subsequent  pleadings  in  all  prosecutions  by 
way  of  indictment,  inquisition,  or  information  shall  be  given, 
and  such  order  may  be  drawn  up  and  served  as  well  during 
the  sittings  as  in  vacation  ;  and  every  such  order  shall  expire 
as  follows,  that  is  to  say,  every  order  to  plead,  in  ten  days 
next  after  service  thereof,  unless  the  time  be  extended  by 
order  of  the  Court  or  a  judge,  and  every  order  to  reply,  rejoin, 
join  in  demurrer,  or  in  error,  or  plead  subsequent  pleadings 
in  eight  days  next  after  service  thereof,  unless  the  time  be 
extended  as  aforesaid. 

121.  In  indictments  for  felony  or  treason  the  defendant 
shall  plead  in  open  Court  in  the  King's  Bench  Division, 
unless  he  has  obtained  a  judge's  order  upon  special  circum- 
stances, for  liberty  to  appear  and  plead  by  solicitor  in  the 
Crown  Office.  On  the  appearance  of  a  defendant  to  any 
indictment,  inquisition,  or  information,  an  order  to  plead  may 
be  drawn  up  at  the  Crown  Office  by  the  prosecutor  or  his 
solicitor. 

122.  Time  in  which  to  plead  may  be  extended  on  application 
by  summons  to  a  judge  at  chambers,  upon  such  terms  and  for 
such  time,  as  the  Judge  in  his  discretion  may  think  fit. 
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Copies  of  Proceedings  and  Service. 

127.  Copies  of  all  informations,  indictments,  or  present- 
ments, and  of  all  pleadings  thereupon,  and  of  mandamus  and 
return  and  traverse  or  other  pleadings  thereupon,  and  of  con- 
victions, orders,  and  every  other  proceeding  filed  in  the  Crown 
Office  shall,  when  required,  be  made  at  the  Crown  Office  and 
delivered  to  the  respective  parties  or  other  parties  requiring 
the  same  on  payment  of  the  proper  charges. 

128.  Whenever  under  these  Rules  service  of  any  writ, 
notice,  pleading,  order,  summons,  warrant,  or  other  document, 
proceeding,  or  written  communication,  is  not  directed  to  be 
personal,  service  at  the  last  known  place  of  abode,  or  business, 
with  a  clerk,  wife,  or  servant,  or  upon  such  other  person,  or 
in  such  other  manner  as  the  Court  or  a  judge  may  direct,  shall 
be  deemed  to  be  a  sufficient  service. 


Special  Cases  and  Demurrers. 

130.  Demurrers  .  .  .  shall  be  entered  at  the  Crown  Office 
for  hearing  at  the  request  of  either  part}'  eight  clear  days 
before  the  day  on  which  they  are  set  down  for  argument,  and 
notice  thereof  shall  be  given  forthwith  to  the  opposite  party. 


Copies  for  the  Use  of  the  Judges,  &c. 

132.  In  all  causes  or  matters  entered  for  hearing  in  a 
Divisional  Court,  the  party  or  solicitor  entering  shall,  at  least 
two  days  before  the  day  appointed  for  hearing,  deliver  copies 
of  the  proceedings  for  the  use  of  the  judges  at  the  Crown 
Office.  Such  copies  must  be  arranged  in  separate  sets,  that  is 
to  say,  one  complete  set  for  each  judge. 

133.  Such  copies  shall  be  marked  "for  the  use  of  the 
judges,"  and  not  with  the  name  of  any  particular  judge. 

134.  Such  copies  shall  contain,  where  the  party  is  seeking 
to  quash  any  order  or  conviction,  together  with  the  copies 
of  the  proceedings,  a  copy  of  the  order  nisi  to  quash. 

135.  If  copies  are  not  delivered  the  other  party  may,  on 
the  day  following,  deliver  such  copies  as  ought  to  have  been 
so  delivered  by  tlie  party  making  default,  and  tlie  party 
making  default  shall  not  be  heard  until  he  shall  have  paid 
for  such  copies  or  deposited  at  the  Crown  Office  a  sufficient 
sum  to  pay  for  the  same.  In  default  of  both  parties  the 
case  shall  be  struck  out,  unless  otherwise  ordered. 

136.  On  the  argument  of  any  case  where  the  Court  has 
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granted  an  order  nisi,  the  counsel  for  the  party  showing- 
cause  shall  begin. 

Notice  of  Trial. 

137.  Notice  of  trial  shall  state  the  place  at  which  the 
trial  is  to  be  had,  and  the  day  on  or  after  which  the  record 
is  to  be  tried. 

138.  If  the  prosecutor  or  relator  does  not,  within  six 
weeks  after  issue  joined,  or  within  such  extended  time  as 
the  Court  or  a  judge  may  allow,  give  notice  of  trial,  the 
defendant  may  give  such  notice,  and  when  the  defendant  is 
bound  by  recognizance  to  give  notice  of  trial  the  prosecutor 
may,  in  all  cases,  give  notice  by  proviso. 

139.  Ten  days'  notice  of  trial  shall  be  given  in  all  cases, 
unless  a  longer  notice  shall  be  ordered  by  the  Court  or  a 
judge,  or  the  party  to  whom  it  is  given  shall  consent  to 
take  short  notice  of  trial,  wliich  shall  be  understood  to  mean 
four  days'  notice  or  any  longer  period. 

140.  Notice  of  trial  shall  be  given  before  entering  'the 
record  for  trial. 

141.  Notice  of  trial  for  London  or  Middlesex  shall  not 
be,  or  operate  as  for  any  particular  sittings,  but  shall  be 
deemed  to  be  for  the  day  stated  in  the  notice,  or  for  any 
day  after  the  expiration  of  the  notice,  on  which  the  record 
may  come  on  for  trial. 

142.  Notice  of  trial  elsewhere  than  in  London  or  Middle- 
sex shall  be  deemed  to  be  for  the  first  day  of  the  then  next 
assizes,  at  the  place  for  which  notice  of  trial  is  given. 

143.  No  notice  of  trial  shall  be  countermanded,  and  no 
record  withdrawn  except  by  leave  of  the  Court  or  a  judge, 
which  leave  may  be  given  subject  to  such  terms  as  to  costs 
or  otherwase  as  may  be  just. 


Continuances. 

144.  No  continuance  by  way  of  imparlance,  curia  advisnri 
vult,  vicecomes  non  misit  breve,  or  otherwise,  shall  be  neces- 
sary, nor  shall  any  entry  thereof,  be  made,  upon  any  record, 
or  roll  whatever,  or  in  the  pleadings. 


Entering  Becord  for  Trial. 

145.  If  the  prosecutor  or  relator,  after  having  given  notice 
of  trial  for  London  or  Middlesex,  does  not  enter  the 
record  within  six  days,  the  party  to  whom  notice  may  have 
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been  given  shall  be  at  liberty  to  enter  it  with  the  leave  of 
the  Court  or  a  judge. 

146.  No  warrant  of  nisi  prius  from  the  Attorney-General 
for  making  up  a  record  shall  be  necessary. 


JUEY. 

147.  The  jury,  whether  special  or  common,  shall  be  taken 
from  the  list  of  persons  summoned  for  the  sittings  or  assizes, 
and  a  panel  shall  be  annexed  to  tlie  record  as  in  civil  cases. 
Either  the  prosecutor  or  the  defendant  may,  except  in  case 
of  felony,  obtain  a  special  jury  upon  giving  the  like  notice 
as  is  required  in  civil  cases,  and  the  Court  or  a  judge  may, 
at  the  instance  of  either  party,  order  that  a  special  jury  be 
struck  as  provided  for  by  "  The  Juries  Act,  1870,"  or  any 
subsequent  Juries  Act.  And  when  the  jury  has  been  re- 
duced either  party  may  draw  up  an  order  at  the  .Crown 
Office  directing  the  sheriff  to  summon  that  particular  jury 
at  such  time  and  place  as  may  be  required. 


View. 

148.  Upon  any  application  for  a  view  there  shall  be  an 
affidavit  stating  the  place  at  which  the  view  is  to  be  made, 
and  the  distance  thereof  from  the  office  of  the  under  sheriff, 
and  the  sum  to  be  deposited  with  the  under  sheriff  shall  be 
lOl.  in  case  of  a  common  jury,  and  16/.  in  case  of  a 
special  jury,  if  such  distance  do  not  exceed  five  miles,  and 
1;5Z.  in  case  of  a  common  jury,  and  21/.  in  case  of  a  special 
jury,  if  it  be  above  five  miles.  And  if  such  sum  shall  be  more 
than  sufficient  to  pay  the  expenses  of  the  view,  the  surplus 
shall  forthwith  be  returned  to  the  solicitor  of  the  jparty 
who  obtained  the  view.  If  such  sum  shall  not  be  sufficient 
to  pay  such  e.\})enses  the  deficiency  shall  forthwith  bo  paid 
by  such  solicitor  to  the  under  sheriff,  and  the  under  sheriff 
shall  pay  and  account  for  the  money  so  deposited,  accord- 
ing to  the  scale  at  the  end  of  the  Appendix  to  these  Rules. 


Withdrawal  of  Plea. 

149.  Upon  the  trial  of  any  indictment,  inquisition,  or  in- 
formation in  the  King's  Bench  Division,  the  Court  or  judge 
before  whom  the  case  is  tried  may  allow  any  plea  on  the 
record  to  be  withdrawn  and  another  substituted,  and  in 
such  case  shall  direct  a  memorandum  to  that  effect  to  be 
entered  upon  the  record. 
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Trial  at  Bar. 

150.  A  trial  at  bar  shall  not  be  had  except  by  order  of 
the  Court. 

151.  An  application  for  a  trial  at  bar  shall  be  by  motion 
for  an  order  nisi  except  when  made  by  the  Attorney-General 
on  behalf  of  the  Crown,  when  the  order  shall  be  absolute 
in  first  instance  as  of  course. 

152.  On  making  the  order  absolute  for  a  trial  at  bar  the 
Court  may  impose  such  terms  on  the  applicant  as  to  payment 
of  costs,  or  otherwise,  as  the  Court  may  think  fit. 

153.  The  Court  may  direct  the  jury  to  be  summoned  from 
the  county  in  which  the  offence  was  committed  or  from 
any  other  county  not  exempt;  by  law  at  any  time  after  joinder 
of  issue.  The  order  for  the  jury  shall  be  lodged  with  the 
sheriff  of  such  county  in  sufficient  time  for  the  jury  to  be 
summoned  six  days  before  the  trial. 

154.  Three  copies  of  the  roll  upon  which  the  trial  is  to 
take  place  shall  be  delivered  by  the  applicant  for  the  trial 
at  bar  at  the  Crown  Office  for  the  use  of  the  judges  four 
days  before  the  day  fixed  for  the  trial. 

155.  A  trial  at  bar  may  be  continued,  de  die  in  diem,  or 
adjourned  to  a  subsequent  day  at  any  time,  in  the  discre- 
tion of  the  Court,  without  any  reference  to  the  sittings  of 
the  High  Court,  and  no  formal  order  shall  be  drawn  up  for 
any  such  continued  sitting  or  adjournment  nor  shall  any 
such  order  be  entered  on  the  roll. 


New  Trial. 

156.  Applications  for  a  new  trial,  or  to  enter  judgment 
non  obstante  veredicto,  or  to  arrest  judgment  where  ^uch 
applications  may  by  law  be  made,  shall  be  by  motion  for 
an  order  nisi.  Such  motion  shall  be  made  to  a  Divisional 
Court  of  the  King's  Bench  Division,  and  in  cases  tried  in 
London  or  Middlesex  within  eight  days  after  the  trial,  or 
on  the  first  subsequent  day  on  which  a  Divisional  Court 
shall  sit  to  hear  ex  parte  motions  on  the  Crown  side,  or 
if  the  trial  has  been  had  at  the  assizes,  within  the  first  seven 
days  after  the  last  day  of  the  sittings  on  the  circuits  for 
England  and  Wales  ;  the  time  of  the  vacations  shall  not  be 
reckoned  in  the  computation  of  time  for  moving. 

157.  The  time  in  either  case  may  be  extended  by  the 
Court  or  a  judge.  The  grounds  upon  which  the  order  was 
granted  shall  be  stated  in  the  order. 

158.  A  copy  of  such  order  shall  be  served  on  the  opposite 
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party  within   four  days  from   the  time  of  the  same  being 
granted. 

159.  On  moving  for  a  new  trial  on  indictment,  informa- 
tion, or  inquisition,  all  the  defendants,  if  more  than  one, 
who  are  not  either  in  custody  or  who  are  only  liable  to  a 
fine  must  be  present  in  Court,  unless  the  Court  shall  other- 
wise order. 

Judgment  by  Default. 

160.  In  case  no  plea,  replication,  rejoinder,  joinder  in 
demurrer,  or  other  pleading  (except  joinder  in  error  by 
the  prosecutor)  shall  be  entered  within  the  time  limited, 
judgment  as  for  want  of  such  pleading  may  be  entered  at 
the  opening  of  the  office  on  the  next  following  morning 
after  the  expiration  of  the  time  limited,  upon  filing  an 
affidavit  of  service  of  the  order  to  plead,  reply,  &c.,  as  the 
case  may  be,  unless  an  order  of  the  Court  or  a  judge  ex- 
tending such  time  shall  have  been  obtained  and  served,  in 
which  case  judgment  shall  not  be  signed  until  the  day  after 
the  expiration  of  the  time  granted  by  such  order. 


Judgment. 

162.  On  all  trials  for  felonies  or  misdemeanours  in  the 
King's  Bench  Division,  except  upon  informations  filed  by 
leave  of  the  Court  and  ex-ojjicio  informations  where  the 
Attorney-General  shall  pray  that  the  judgment  may  be 
postponed,  judgment  may  be  pronounced  during  the  sittings 
or  assizes  at  which  the  trial  has  taken  place  by  the  judge 
before  whom  the  verdict  has  been  taken,  as  well  upon  the 
defendant  who  shall  have  suffered  judgment  by  default  or 
confession  as  upon  those  who  shall  have  been  tried  and 
convicted,  and  Avhether  such  persons  be  present  or  not  in 
Court. 

163.  The  judge  before  whom  the  trial  shall  be  had  ma}- 
either  issue  an  immediate  order  or  warrant  for  committing 
the  defendant  in  execution,  or  respite  the  execution  of  the 
judgment  on  such  terms,  as  he  shall  think  fit.  and  for  such 
time  as  may  be  necessary  for  the  ])urpose  of  enabling  the 
defendant  to  move  for  a  new  trial,  or  in  arrest  of  judgment, 
and  if  imprisonment  be  part  of  the  sentence,  may  order 
the  period  of  imprisonment  to  commence  on  the  dav  on 
which  the  party  shall  be  actually  taken  to  and  con  lined 
in  prison. 

164.  If  a  defendant  be  convicted  and  not  sentenced  at 
the  trial,  and  is  not  under  recognizance  or  under  sufficient 
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recognizance  to  appear  to  receive  the  sentence  of  the  Court, 
or  if  it  be  made  to  appear  on  affidavit  or  otherwise  that  he 
is  likely  to  abscond,  a  judge's  warrant  may  be  obtained 
at  any  time  after  verdict  and  before  final  judgment,  and 
either  from  the  judge  at  the  trial  or  from  a  judge  at  cham- 
bers, to  hold  him  to  bail,  or  to  require  him  to  give  such 
further  bail  as  the  judge  in  his  discretion  may  think  lit, 
upon  a  certificate,  if  he  be  not  under  recognizance,  of  the 
conviction  to  be  obtained  from  the  clerk  of  assize  or  asso- 
ciate or  other  proper  officer;  and  a  certificate  of  his  not 
being  under  recognizance  from  the  Crown  Office,  or  if  he  be 
under  recognizance,  upon  a  certificate  of  conviction  and  an 
affidavit  of  facts  showing  the  necessity  of  further  bail. 

165.  The  postea  may  be  obtained  by  the  party  in  whose 
favour  the  verdict  was  found  from  the  proper  officer  on 
the  day  after  the  last  day  on  which  a  motion  may  be  made 
for  a  new  trial,  or  in  arrest  of  judgment,  or  for  judgment 
non  obstante  veredicto,  unless  there  be  an  order  nisi  granted, 
and  if  an  order  nisi  has  been  granted  at  any  time  after 
such  order  nisi  shall  have  been  discharged  and  shall  be 
produced  at  the  Crown  Office  where  the  judgment  will  be 
entered  in  a  book  and  signed  on  the  record,  according  to 
the  verdict,  by  the  King's  coroner  and  attorney,  or  the 
Master  of  the  Crown  Office. 

166.  If  judgment  on  the  postea  is  for  the  Crown  or  the 
prosecutor,  and  the  defendant  is  not  under  recognizance  to 
appear  to  receive  sentence,  he  may  be  served  with  a  four 
days'  notice  to  appear  on  a  certain  day  to  receive  the  sen- 
tence of  the  Court,  or  the  prosecutor  may  issue  a  writ  of 
capias  ad  satisfaciendum  to  take  tlie  defendant,  to  remain 
in  custody  without  bail  or  mainprize  until  he  satisfies  the 
judgment  or  obtains  his  discharge  upon  writ  of  error. 

167.  If  the  defendant  be  not  in  custody  and  be  under 
recognizance  to  appear  to  receive  sentence,  the  defendant 
and  his  bail  may  bo  served  with  a  four  days'  notice,  that 
on  a  day  named  therein,  the  Court  will  be  moved  for  judg- 
ment.   Such  service  need  not  be  personal. 

168.  The  postea,  or  if  interlocutory  judgment  be  upon 
confession,  default,  or  retraxit,  the  entry  roll,  shall  be  in 
Court  on  moving  for  final  judgment,  and  if  the  defendant 
does  not  answer  on  being  called  three  times,  the  prosecutor 
on  an  affidavit  of  service  of  notice  may  move  under  Rule  115 
to  estreat  the  recognizance,  and  upon  the  estreat  of  the 
recognizance  a  judge  may  grant  a  bench  warrant  for  the 
apprehension  of  the  defendant;  or  the  prosecutor  may  is=!ue 
a  capias  and  proceed  to  outlawry. 
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169.  The  Court  on  giving  final  judgment,  or  the  Court 
of  Appeal  on  affirmance  may,  if  they  shall  so  think  fit,  on 
the  application  of  the  defendant  then  present,  respite  ,the 
execution  of  the  judgment  for  such  time  as  may  be  neces- 
sary for  the  defendant  to  obtain  the  Attorney-General's  fiat 
for  a  writ  of  error,  or  consent  for  an  appeal  to  the  House 
of  Lords,  upon  the  defendant  entering  into  a  recognizance 
with  two  sufficient  sureties,  upon  such  terms  as  the  Court 
may  order,  to  render  himself  into  custody  or  to  prosecute 
his  writ  of  error  or  appeal  with  effect,  and  may  order  the 
period  of  imprisonment,  if  that  be  part  of  the  sentence, 
to  commence  on  the  day  on  which  the  party  shall  be  actually 
taken  to  and  confined  in  prison. 

170.  When  any  defendant  shall,  after  verdict,  be  brought 
up  for  sentence  on  any  indictment  or  information,  after 
the  notes  of  the  trial  shall  have  been  read,  the  affidavits 
produced  on  the  part  of  the  defendant,  if  any,  shall  be 
read,  and  then  any  affidavits  produced  on  the  part  of  the 
prosecution,  after  which  the  counsel  for  the  defendant  shall 
be  heard,  and  lastly,  the  counsel  for  the  prosecution. 

171.  When  any  defendant  shall  be  brought  up  for  .sen- 
tence after  judgment  by  default,  confession,  or  retraxit,  the 
prosecutor's  affidavits  shall  be  first  read,  then  the  defen- 
dant's affidavits,  after  which  the  counsel  for  the  prosecution 
shall  be  heard,  and  lastly  the  counsel  for  the  defendant. 

172.  If  no  affidavits  are  produced  the  counsel  for  the  de- 
fendant shall  be  first  heard  and  then  the  counsel  for  the 
prosecutor. 

Execution. 

207.  Order  XLII.  and  Order  XLVIIIa.,  Rule  8  of  the  Rules 
of  the  Supreme  Court,  1883  (Execution),  shall,  as  far  as  they 
are  applicable,  apply  to  all  proceedings  on  the  Crown  side. 

Wkits. 

209.  All  writs  on  the  Crown  side  shall  be  issued  at  the 
Crown  Office. 

210.  Every  writ  shall  be  prepared  by  the  solicitor  or  party 
suing  out  the  same  and  shall  be  written  or  printed  on  parch- 
ment or  paper  wove  '*  Loan  "  hand-made  40  lbs.  per  ream  in 
double  foolscap  or  thereabouts.  Every  writ  shall,  before 
being  sealed,  be  endorsed  with  the  name  and  address  of  such 
solicitor  or  party ;  and  if  sued  out  by  the  solicitor  as  agent, 
with  the  name  and  address  of  the  principal  also. 

211.  There  shall  be  an  eijtry  made,  in  a  book  to  be  kept  for 
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that  purpose,  of  every  writ  issued  at  the  Crown  Ofl&ce  with  the 
exception  of  writs  of  suhpcena  ad  testificandum  and  duces  tecum. 

212.  Every  writ  except  as  otherwise  by  these  rules  provided 
shall  bear  date  on  the  day  on  which  the  same  shall  be  issued, 
and  shall  be  tested  at  the  Royal  Courts  of  Justice,  London,  in 
the  name  of  the  Lord  Chief  Justice  of  England. 

213.  Every  writ,  unless  by  these  Rules  otherwise  provided, 
issued  by  the  King's  Bench  Division,  when  returnable  in 
Court,  shall  be  made  returnable  forthwith  in  such  division ; 
and  such  of  the  aforesaid  writs  as  may  be  made  returnable  at 
chambers,  shall  be  made  returnable  forthwith  before  a  judge 
at  chambers,  unless  otherwise  ordered :  provided  that  every 
writ  of  habeas  corpus  ad  subjiciendum  shall  be  made  returnable 
immediately. 

214.  Every  order  to  return  a  writ  shall  require  such  return 
to  be  made  within  four  days  next  after  service  of  such  order, 
if  served  in  London  or  Middlesex,  and  within  eight  days  in  all 
other  cases.  Every  writ  returnable  in  Court  shall,  together 
with  the  return  thereto,  be  filed  in  the  Crown  Office,  and 
every  writ  returnable  before  a  judge  shall  after  the  decision 
of  the  judge  thereon,  be  so  filed,  with  the  return  and  any 
order  made  thereon,  or  a  copy  of  such  order ;  provided  that 
any  writ  of  certiorari  to  remove  inquisitions  and  depositions 
taken  before  a  justice  of  the  peace,  or  a  coroner,  upon  the 
commitment  of  any  person  charged  with  any  offence,  shall, 
as  soon  as  the  Court  or  a  judge  shall  have  exercised  their  or 
his  discretion  thereon,  be  transmitted  to  the  clerk  of  assize  or 
clerk  of  the  peace,  or  other  officer  (as  the  case  may  be)  of  the 
county,  borough,  or  place  from  which  they  have  been  received. 

215.  Every  writ  to  compel  an  appearance  shall  require  the 
appearance  to  be  entered  in  the  Crown  Office  on  a  day  certain, 
and  in  case  no  appearance  shall  be  entered  at  the  end  of  four 
days,  exclusive  of  the  return  thereof,  further  process  may 
issue  to  compel  an  appearance,  which  further  process  shall  be 
tested  on  the  return  day  of  the  previous  process ;  and  every 
writ  of  capias  ad  satisfaciendum  shall  have  eight  days  at  least 
between  such  teste  and  return. 


Habeas  Corpus. 

(^A.)—Ad  subjiciendum. 

216.  An  application  for  a  writ  of  habeas  corpus  ad  subjicien- 
dum may  be  made  to  the  Court  or  a  judge. 

217.  If  made  to  the  Court  the  application  shall  be  by  motion 
for  an  order,  which  if  the  Court  so  direct  may  be  made  absolute 
ex  parte  for  the  writ  to  issue  in  the  first  instance ;  or  if  the 
Court  so  direct  they  may  grant  an  order  nisi. 
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218.  If  made  to  a  judge  he  may  order  the  writ  to  issue 
ex  parte  in  the  first  instance  or  may  direct  a  summons  for  the 
writ  to  issue. 

219.  Provided  that  no  application  for  a  writ  of  habeas  corpus 
on  a  warrant  of  extradition  shall  be  made  to  a  j  udge  at  cham- 
bers, during  the  sittings. 

220.  The  writ  of  habeas  corpus  shall  be  served  personally, 
if  possible,  upon  the  party  to  whom  it  is  directed ;  or  if  not 
possible,  or  if  the  wiit  be  directed  to  a  gaoler  or  other  public 
official,  by  leaving  it  with  a  servant  or  agent  of  the  person 
confining  or  restraining,  at  the  place  where  the  prisoner  is 
confined  or  restrained,  and  if  the  writ  be  directed  to  more  than 
one  person,  tlie  original  delivered  to  or  left  with  such  principal 
person,  and  copies  served  or  left  on  each  of  the  other  persons 
in  the  same  manner  as  the  writ. 

221.  If  a  writ  of  habeas  corpus  be  disobeyed  by  the  person 
to  whom  it  is  directed,  application  may  be  made  to  the  Court 
on  an  affidavit  of  service  and  disobedience  for  an  attachment 
for  contempt,  or  an  application  may  be  made  to  a  judge  in 
chambers,  for  a  warrant  for  the  apprehension  of  the  person  in 
contempt  to  be  brought  before  him,  or  some  other  judge,  to 
be  bound  over  to  appear  in  Court  to  answer  for  his  contempt, 
or  to  be  committed  to  prison  for  want  of  bail. 

222.  The  return  to  the  writ  of  habeas  corpus  shall  contain  a 
copy  of  all  the  causes  of  the  prisoner's  detainer  endorsed  on 
the  writ,  or  on  a  separate  schedule  annexed  to  it. 

223.  The  return  may  be  amended  or  another  substituted  for 
it  by  leave  of  the  Court  or  a  judge. 

224.  When  a  return  to  a  writ  of  habeas  corpus  is  made,  the 
return  shall  first  be  read,  and  motion  then  made  for  dis- 
charging or  remanding  the  prisoner  or  amending  or  quashing 
the  return. 

225.  On  the  argument  of  every  order  nisi  or  summons  at 
chambers  for  a  writ  of  habeas  corpus  the  Court  or  judge 
may,  in  its  or  his  discretion,  direct  an  order  to  be  drawn  up 
for  the  prisoner's  discharge,  which  order  shall  be  a  sufficient 
warrant  to  any  gaoler  or  constable  or  other  person  for  the 
discharge  of  the  prisoner  or  any  infant  or  person  under 
restraint. 

226.  When  a  prisoner  is  brought  up  by  habeas  corpus  the 
counsel  for  the  prisoner  shall  be  first  heard,  and  then  the 
counsel  for  the  Crown,  and  then  one  counsel  for  the  prisoner 
in  reply. 

227.  Upon  the  argument  before  the  Court  on  the  return  of 
a  writ  of  habeas  corpus  the  party  in  whose  favour  judgment  is 
given  shall  forthwith  draw  up  an  order  in  accordance  with  the 
decision  of  the  Court  at  the  Crown  Office,  and  the  writ,  and 
return,  and  affidavits,  shall  be  filed  there.     When  the  order 


THE  CROWN  OFFICE  RULES,  1906.  487 

has  been  made  by  a  judge  at  chambers,  the  writ,  and  return, 
with  the  affidavits  and  a  copy  of  the  judge's  order,  shall  be 
forthwith  transmitted  to  the  Crown  Office  to  be  filed. 


(B.) — Other  Writs  of  H<<beas  Corpus. 

228.  Applications  for  writs  of  habeas  corpus  ad  testificandum, 
ad  respondendum,  or  ad  deliberandum  and  revipias,  must  be 
made  on  affidavit  to  a  judge  at  chambers. 

229.  An  application  to  bring  up  a  prisoner  to  give  evidence 
on  any  cause  or  matter  civil  or  criminal  before  any  Court, 
justice,  or  other  judicature,  may  be  made  to  a  judge,  on 
affidavit  for  an  order. 

230.  An  application  for  habeas  corpus  ad  deliberandum  and 
recipias  shall  be  for  two  writs,  the  writ  ad  deliberandum  to  the 
gaoler  to  deliver  the  prisoner,  and  the  writ  recipias  to  the  other 
gaoler  to  receive  him. 

Issues. 

231.  Upon  the  argument  of  an  order  nisi  or  summons  at 
chambers  in  any  cause  or  matter  on  the  Crown  side  the  Court 
or  judge  may  direct  any  issue  or  issues  of  fact  in  dispute  to 
be  referred  to  a  master  for  his  report  thereon,  or  to  be  tried 
by  a  judge  and  jury  or  by  a  judge  without  a  jury  in  the  same 
manner  as  other  issues  of  fact  are  tried.  Such  issues,  in  case 
of  difference,  shall  be  settled  by  the  said  Court  or  judge. 


Motions. 

232.  Order  LII.  of  the  Eules  of  the  Supreme  Court,  1883 
(Motions),  shall,  except  as  regards  attachment,  as  far  as  is 
applicable,  apply  to  all  proceedings  on  the  Crown  side. 

233.  The  followiug  orders  of  course  may  be  drawn  up  at 
the  Crown  Office  without  any  motion  for  the  same  : — 

(a)  To  appear,  plead,  and  try  (pursuant  to  recognizance). 

(b)  To  plead  (except  pleading  double  or  several  matters). 

(c)  To  demur,  join  in  demurrer,  plead  any  subsequent  plea. 

(f )  To  bring  in  body  of  prisoner  under  commitment  from 

King's  Bench  Division,  where  a  writ  of  habeas  corpus 
is  not  necessary. 

(g)  For  habeas  corpus  in  cases  where  process  has  issued 

from  the  King's  Bench  Division ;  or  where  upon 
writ  of  error  the  attendance  of  the  party  is  necessarily 
required  in  Court,  or  chambers,  or  at  the  Crown 
Office  by  the  Court  itself. 
(h)  To  a  sheriff  on  a  return  of  cepi  corpus  to  bring  in  a 
prisoner  within  the  proper  time. 
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(i)  To  return  writs. 

(j)  To  tax  costs. 

(1)  To  supersede  attachment,  or  other  process  for  compelling 

appearance  where  appearance  has  been  entered, 
(p)  To  make  any  proceeding  when  necessary  an  order  of 

Court, 
(q)  For  a  view, 
(r)  To  summon  a  special  jury. 
(s)  To  summon  a  jury  on  trial  at  bar. 

234.  All  other  orders  of  Court  shall,  during  the  sittings,  be 
made  by  the  Court  on  motion  supported  by  affidavit,  but  no 
affidavit  shall  be  necessary  for  an  order  demandable  as  of  right 
by  the  Crown,  or  where  it  is  not  necessary  to  state  matters  of 
fact. 

235.  Except  as  may  be  otherwise  provided  by  these  Rules, 
all  applications  on  the  Crown  side  made  by  way  of  motion  to 
a  Divisional  Court  shall  be  for  an  order  7iisi. 

236.  The  following  applications  shall  be  made  upon  two 
clear  days'  notice  of  motion,  and  be  brought  on  as  if  they  were 
ex  parte  motions  and  not  put  into  the  Crown  paper. 

(a)  For  time,  enlargement,  stay,  or  security. 

(e)  To  substitute  a  new  relator  on  an  information  quo  war- 

ranto for  the  original  relator. 

(f)  For  costs  to  a  defendant  in  criminal  information  to  the 

amount  of  the  recognizances. 

(g)  For  leave  to  appeal  when  not  asked  for  when  judgment 

delivered, 
(h)  To  estreat  recognizances  under  Rule  115. 

237.  When  any  motion  is  made  under  Rule  236  and  founded 
on  evidence  by  affidavit,  a  copy  of  such  affidavit  intended  to 
be  used  shall  be  served  with  the  notice  of  motion. 

239.  No  order  on  the  Crown  side,  except  orders  of  course, 
shall  be  drawn  up  without  the  leave  or  order  of  the  Court  or 
a  judge,  or  of  the  King's  coroner  and  attorney,  or  the  master 
of  the  Crown  Office. 

Attachment  for  Contempt. 

240.  Unless  otherwise  directed  by  the  Court  or  a  judge  an 
application  on  the  Crown  side  for  an  attachment  for  contempt 
shall  be  by  motion  for  an  order  fiisi.  The  service  of  an  order 
nisi  for  an  attachment  shall  be  personal. 

241.  Every  writ  of  attachment  for  contempt  shall  be  made 
returnable  in  the  King's  Bench  Division.  In  the  case  of  a 
return  of  non  est  inventus  thereon  one  or  more  writs  may  issue 
on  the  return  of  the  previous  writ. 
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242.  Whenever  it  shall  be  considered  that  a  defendant 
should  be  put  to  answer  interrogatories,  the  following  pro- 
visions shall  apply  : — 

(1)  If  the  sheriff  returns  cepi  corpus^  on  application  at  the 

Crown  OflB.ce,  an  order  shall  be  drawn  up  to  bring 
in  the  body  of  the  defendant. 

(2)  When  the  defendant  is  brought  before  the  Court  on  the 

attachment,  a  motion  may  be  made  by  the  prosecutor, 
or  if  he  does  not  make  it,  by  the  defendant,  that  he  may " 
be  sworn  to  answer  such  questions  or  interrogatories 
as  may  be  put  to  him  by  the  prosecutor,  and  must 
give  such  bail  to  answer  them  before  the  King's 
coroner  and  attorney,  or  the  master  of  the  Crown 
Office,  as  the  Court  may  think  fit,  and  for  the  master 
to  proceed  to  examine  the  matter  and  report  to  the 
Court  thereon. 

(3)  In  default  of  bail  the  defendant  shall  be  committed  to 

prison,  but  if  at  any  time  after  he  be  prepared  to 
give  it,  he  may  be  brought  before  the  Court  or  a 
judge  on  an  order  on  the  person  in  whose  custody 
he  is,  which  order  shall  be  drawn  up  on  application 
at  the  Crown  Office  for  that  purpose. 

(4)  On  the  defendant  being  sworn  an  order  may  be  drawn 

up  at  the  Crown  Office,  and  served  on  the  prosecutor 
to  file  interrogatories  within  four  days  after  the  ser- 
vice thereof.  If  no  interrogatories  are  filed  at  the 
end  of  the  fourth  day,  on  obtaining  a  certificate  from 
the  King's  coroner  and  attorney,  or  master  of  the 
Crown  Office  to  that  effect,  the  defendant  shall  be 
discharged  out  of  custody  by  an  order  of  the  Court 
or  a  judge. 

(5)  The  answers  to  the  interrogatories  shall  be  signed  by 

the  defendant  and  also  acknowledged  by  him  before 
any  commissioner  to  administer  oaths. 

(6)  On  an  intimation  to  one  of  the  parties  that  the  master 

is  prepared  with  his  report,  a  motion  may  be  made 
on  a  four  days'  notice  to  be  served  on  the  other 
party,  that  the  master  on  a  day  certain  do  make 
his  report  to  the  Court. 

(7)  The    defendant    shall  be    present  in    Court  on  the 

master's  report  being  made;  if  he  be  in  prison  an 
order  may  be  drawn  up  on  application  at  the  Crown 
Office  for  the  governor  of  the  prison  to  bring  him 
into  Court. 

(8)  If  the  defendant  be  out  on  bail,  the  prosecutor  shall, 

if  possible,  give  notice  to  the  defendant  and  his 
bail  that  the  defendant  is  required  personally  to 
attend  the  Court  on  the  report,  and  that  if  he  does 
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not  so  attend  the  Court  will  be  moved  to  estreat 
the  recognizance. 

(9)  If  the  defendant  be  reported  in  contempt,  the  Court 

after  hearing  the  parties  on  the  report  may  either 
pronounce  sentence  at  once  or  commit  him  to  prison 
until  some  future  day  for  that  purpose,  when  an 
order  shall  be  drawn  up  at  the  Crown  Office  direct- 
ing the  governor  of  tlie  prison  to  bring  tlie  defen- 
dant into  Court. 

(10)  On  proceeding  to  sentence,  afhdavits  in  mitigation 

or  aggravation  may  be  read,  and  the  defendant  or 
his  counsel  fieard,  and  the  prosecutor's  counsel  be 
heard  ;in  reply. 

(11)  If  the  defendant  be  sentenced  to  imprisonment,  the 

order  for  sentence  shall  be  lodged  witfi  the  gaoler 
of   the  prison  to  wliicJi  he  is  committed. 

(12)  If  the  defendant  is  rei)orted  not  to  be  in  contempt, 

the  Court  may  order  liim  and  his  recognizances 
to  be  discharged,  and  witli  costs  if  the  Court  shall 
be  of  opinion  that  the  prosecutor's  complaint  was 
groundless,  and  the  attachment  vexatious. 

(13)  All  interrogatories  in  writing  on  attachments  shall 

be  signed  by  counsel. 

(14)  It  shall  be  lawful  for  the  King's  coroner  and  attorney 

or  the  master  of  the  Crown  Office  to  disallow  any 
question  or  interrogatory  that  he  considers  irrele- 
vant or  otherwise  improper. 


Proceedings  by  or  against  Paupers. 

257.  Any  person  may  be  admitted  to  prosecute  or  defend 
any  proceedings  on  the  Crown  side  as  a  pauper  on  proof 
that  he  is  not  worth  25/.,  his  Avearing  apparel  only  ex- 
cepted. 

258.  The  provisions  of  Order  XV L.  of  tlie  Rules  of  tiic 
Supreme  Court,  1883,  Rules  23  to  31,  as  far  as  the  same  ma^ 
be  applicable,  shall  apply  to  any  proceedings  under  tlu* 
foregoing  rule,  provided  nevertheless  that  no  person  shall 
be  allowed  to  prosecute  any  proceedings  on  the  Crown  side 
as  a  pauper  unless  a  counsel  and  solicitor  shall  have  been 
assigned  him. 

Time. 

259.  Order  LXIV.  of  the  Rules  of  the  Supreme  Court, 
1883  (Time),  shall,  as  far  as  it  is  applicable,  apply  to  all 
proceedings  on  the  Crown  side. 
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Non-Compliance  . 

264.  Order  LXX.  of  the  Rules  of  the  Supreme  Court, 
1883  (Effect  of  non-compliance),  shall,  as  far  as  it  is  applic- 
able, apply  to  all  proceedings  on  the  Crown  side,  civil  or 
criminal. 


Applications  at  Chambers. 

265.  In  every  proceeding,  civil  or  criminal,  on  the  Crown 
side  at  chambers,  the  summons  shall  be  issued  from,  and 
the  order  drawn  up  at,  the  Crown  Office. 

266.  No  summons  to  show  cause  before  a  judge  at  cham- 
bers shall  be  issued  in  the  following  matters  without  the 
leave  of  a  judge  upon  an  ex  parte  application:  — 

(b)  For  a  writ  of  certiorari. 

(o)  For  a  writ  of  habeas  corpus. 

(e)  For  bail  in  felony. 

(f)  To  a  coroner  to  hold  an  inquest. 

267.  In  every  case  on  the  Crown  side  in  which  an  appeal 
lies  from  a  judge  at  chambers  to  a  Divisional  Court,  the 
appeal  shall  be  by  motion  and  shall  be  made  within  eight 
days  after  the  decision  appealed  against,  or  if  no  Court  to 
which  such  appeal  can  be  made  shall  sit  within  such  eight 
days,  then  on  the  first  day  on  which  any  such  Court  may  be 
sitting  after  the  expiration  of  such  eight  days. 


Interpretation  Clause. 

268.  In  these  rules,  unless  repugnant  to  the  context,  the 
singular  number  shall  include  the  plural,  and  the  plural 
number  shall  include  the  singular. 

"  Crown  side  "  means  the  Crown  side  of  the  King's  Bench 
Division. 

"  Crown  Office  "  means  the  Crown  Office  Department  of 
the  Central  Office  of  the  Supreme  Court. 

"  Judge  at  chambers  "  shall  include  a  judge  at  chambers 
in  London  and  elsewhere. 

"  Judgment  "   shall  include  order  and  conviction. 
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Forms. 

269.  The  forms  iu  the  Appendix  when  applicable,  and 
where  not  applicable  forms  of  the  like  character  as  near  as 
may  be,  shall  be  used  iu  all  proceedings  on  the  Crown  side. 

The  11th  of  July,  1906. 

LOREBURN,   C. 

Alverstone,  C.  J. 

R.  Henn  Coixins,  M.  K. 

Roland  L.  Vaughan  Williams,  L.  J. 

J,  Gorell  Barnes,  P. 

Arthur  Kekewich,  J. 

A.  M.  Channell,  J. 

R.  J.  Parker. 

Chari,es  Myi.ne  Barker. 
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FORMS. 
No.  2. 


Affidavit  in  support  of  Application  for  Certiorari  ok 
Order  to  remove  Indictment  into  the  King's  Bench 
Division. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

I,  A.  B.,  of,  &c.  ,  make  oath  and  say  as  follows: 

1 .  That  at  the  general  quarter  sessions  of  the  peace  holden 
at  iu  and  for  the  county  of  ,  on  or  about  the 

day  of  ,  a  bill  of  indictment  was  preferred  to 

the  grand  jury  who  returned  a  true  bill  [or  that  it  k  in- 
tended to  prefer  a  hill  of  indictment,  as  the  case  may  be]. 

2.  That,  in  my  judgment  and  belief,  nice  and  intricate 
questions  or  points  of  law  will  arise  on  the  trial  of  the  said 
indictment,  which  will  render  it  important  that  the  same 
should  be  tried  before  one  of  the  learned  judges  of  the 
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High  Court  of  Justice,  and  particularly,  that  a  question 
will,  as  I  am  advised,  be  raised  as  to  whether  [state  fJie 
particular  question  that  will  arise,  or  that  a  question  will 
arise  upon  the  construction  of  an  Act  of  Parliamenf]. 

3.  That,  in  my  judgment  and  belief,  it  will  be  material 
and  necessary  that  the  said  indictment  should  be  tried  by  a 
special  jury,  which  cannot  be  had,  unless  the  said  indictment 
be  removed  into  this  honourable  Court.  And  that  I  [or  as  the 
case  may  6e]  will  cause  a  special  jury  to  be  had  if  the 
said  indictment  should  be  so  removed. 

4.  That  I  verily  believe  that  it  will  be  important  and 
necessary  that  a  view  of  the  place  and  premises  in  question 
should  be  had  by  some  of  the  jurymen  to  be  impannelled, 
to  try  the  issue  joined  upon  the  said  indictment,  which  I 
am  informed  and  believe  can  only  be  had  by  the  said  indict- 
ment being  removed  into  this  honourable  Court. 

5.  That,  by  reason  of  [here  state  what  has  occurred  to 
create  prejudice],  I  verily  believe  that  strong  prejudices 
have  been  created  in  the  minds  of  some  of  the  justices  who 
may  preside  at  the  sessions  upon  the  trial  of  the  said  indict- 
ment. And  also  among  that  class  of  persons  in  the  said 
place,  from  whom  the  common  jurors  are  selected  for  the 
trials  at  the  said  sessions,  and  some  of  whom  are  likely  to 
be  called  upon  the  jury  for  the  trial  of  the  said  indictment, 
unless  the  same  be  removed  into  this  honourable  Court. 
And,  therefore,  that  a  fair  and  impartial  trial  of  the  same 
cannot  be  had  at  the  said  sessions. 

6.  That  [add  any  other  allegation  which  may  be  likely 
to  induce  the  Court  or  a  judge  to  grant  the  ujrit  of  certio- 
rari, consistent  with  the  facts  and  circumstances  of  the  case 
required  to  he  removed], 

[Omit  any  of  the  foregoing  allegations  which  may  not  he 
applicable  to  the  case."] 

Sworn  at  No.  in  the  county  (or  city)  of 

this  day  of  190     .* 

Before  me, 

F.H.  S. 

(A  Commissioner  for  Oath's). 
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No.  3. 


Summons  for  Certiorari  to  remove  Indictment  into  the 
King's  Bench  Division. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

*The  Honourable  Mr.  Justice  ,  Judge  in  Chambers. 

Upon  hearing  counsel  [^or  the  solicitor]  for  the  defendant 
\_or  prosecutor]  and  upon  reading  the  affidavit  of  ,  filed 

the  day  of  190       ,— 

It  is  ordered  that  the  prosecutor  \_or  defendant]  attend  the 
judge  in   Chambers  on  the  day  of  19       ,  at  the 

hour  of  in  the  noon,  upon  the  hearing  of  an  appli- 

cation for  a  writ  of  certiorari  directed  to  the  keepers  of  the 
peace  and  justices  in  and  for  the  count}'  of  \_or  as  the 

case  may  6c]  to  remove  into  this  division  all  and  singular  in- 
dictments of  whatsoever  misdemeanours  [or  felonies]  whereof 
A.  B.  is  [or  may  be,  if  indictment  not  preferrecf]  before  them 
indicted. 

At  the  instance  of  the  defendant  [or  prosecutor]. 

Dated  the  day  of  190 

This  summons  was  taken  out  by  ,  of  ,  solicitor, 

for  [or  agent,  »S:c.,  if  so]. 

To 

*  Here  insert  name  of  judge. 


No.  5. 


Summons  to  remove  Indictment  from  Assizes  or  Central 
Criminal  Court  into  the  King's  Bench  Division. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

The  Honourable  Mr.  Justice  ,  Judge  in  Chambers. 

Upon  hearing  counsel  [or  the  solicitor]  for  the  prosecutor 
[or  defendant],  and  upon  reading  the  affidavit  of  ,  filed 

the  day  of  190       ,— 

It  is  ordered  that  the  defendant  [or  prosecutor]  attend  the 
judge    in    chambers    on  the  day    of  next, 

upon  the  hearing  of  an  application  for  an  order  that  all  and 
singular  indictments  of  whatsoever  misdemeanours  [or  felonies] 
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whereof  A.  B.  is  [_or  may  be]  before  the  justices  of  oyer  and 
terminer,  in  and  for  the  county  [or  city]  of  [or  before 

the  justices  of  the  Central  Criminal  Court]  indicted  be 
removed  into  this  division  [^ifjrom  Central  Criminal  Court  acld^ 
for  trial  in  and  for  the  County  of  Middlesex  (or  Essex,  Kent, 
or  Surrey,  or  the  City  of  London,  as  the  case  may  be). 

At  the  instance  of  the  prosecutor  [or  defendant]. 

Dated,  &c. 

This  summons,/ &c.  [_as  in  Form  No.  3], 


No.  20. 


Eecognizance  on  Special  Case  on  Order  of  Sessions  in 
Criminal  Cases. 

Be  it  remembered,  that  on  the  day  of  190         , 

A.  B.,  of  ,  and  C.  D.,  of  ,  and  E.  F.,  of 

come  before  me,  one  of  His  Majesty's  justices  of  the 

peace  in  and  for  the  county  of  ,   and  acknowledge  to 

owe  to  our  Sovereign  Lord  the  King  the  sum  of  fifty  pounds 
to  be  levied  upon  their  goods  and  chattels,  lands  and  tene- 
ments, to  His  Majesty's  use,  upon  condition  that  if  he,  the 
said  A.  B.,  shall  prosecute  with  effect,  without  any  wilful  or 
affected  delay,  at  his  own  proper  costs  and  charges,  a  certain 
case  stated  for  the  consideration  of  the  King's  Bench  Division 
of  His  Majesty's  High  Court  of  Justice  by  the  keepers  of  the 
peace  and  justices  in  and  for  the  county  of  upon  the 

appeal  of  the  said  A.  B.  against  a  certain  conviction  against 
him  for  [shortly  describe  ojf'ence'].  and  shall  pay  to  the  prose- 
cutor within  one  month  next  after  the  said  orders  shall  be 
confirmed  in  the  said  Court,  all  his  full  costs  and  charges,  to 
be  taxed  according  to  the  course  of  the  said  Court,  then  this 
recognizance  to  be  void,  or  else  remain  in  full  force. 

Taken  and  acknowledged  the  day  and  year  first  aforesaid . 

Before  me, 

(Signed,  &c.) 
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No.  24. 

Entry  of  Appearance  to  Indictment,  &c. 

In  (he  High  Court  of  Justice, 
King's  Bench  Division. 

\_Middlexex,  or  other  proper  vemte.^ — The  King 

against 
A.  B. 

Enter  appearance  for  the  above-named  Defendant,  A.  B., 
to  this  indictment  [or  information]. 

Dated,  &c. 

(Signed)  C.  D.,  of  X.,  agent  for 
E.  F.,  of  Y.,  solicitor 
for  above-named  De- 
fendant. 


No.  25. 

Notice  of  Motion  to  discharge  prisoner  out  of  custody 
WHEN  Prosecutor  has  not  proceeded  within  a  month 
after  Defendant's  apprehension. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

\_MiddleseXy  or  other  proper  venue.^ — The  King 

against 
A.  B. 

Take  notice  that  application  will  be  made  to  this  Court  [or 
to  a  judge  in  Chambers],  at  the  expiration  of  eight  days  after 
service  of  this  notice,  or  as  soon  after  as  counsel  can  be  heard, 
that  the  above-named  defendant  be  discharged  out  of  custody 
upon  his  entering  an  appearance  to  the  indictment  in  this 
prosecution,  on  the  ground  that  the  prosecutor  has  not  pro- 
ceeded as  required  by  Rule  33  of  the  Crown  Office  Rules 
of  1906. 

Dated,  &c. 

(Signed) 


C.  D.,  of  L.,  agent  for 
X.  Y.,  of  S.,  solicitor 
for  above-named  de- 
fendant. 


To  W.  G.  the  Prosecutor,  or 

the  solicitor 
for  the  Prosecutor. 
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No.  26. 

Notice  of  Motion  for  discharge  of  prisoner  out  of  custody 
AFTER  Conviction  when  Prosecutor  has  not  proceeded 

TO  BRING  HIM  UP  FOR  SENTENCE. 

[^Heading  as  in  No.  25.] 

Take  notice  that  this  Court  will  be  moved  at  the  expiration 
of  eight  days  after  service  of  this  notice  or  so  soon  after  as 
counsel  can  be  heard  that  the  above-named  defendant  be  dis- 
charged out  of  custody  upon  giving  his  own  recognizance,  the 
prosecutor  not  having  brought  up  the  said  defendant  for 
sentence  as  required  by  Eule  34  of  the  Crown  Office  Eules, 
1906. 

Dated,  &c. 


No.  29. 


Notice  to  a  Justice  of  the  Peace  of  intention  to  apply  for 
A  Criminal  Information. 

To  a.  B.,  Esquire,  one  of  His  Majesty's  justices  assigned  to 
hear  and  determine  divers  crimes,  trespasses,  and  other 
offences  committed  within  the  county  of 

Take  notice,  that  the  King's  Bench  Division  of  His  Majesty's 
High  Court  of   Justice  will   be  moved   on  the  day  of 

or  so  soon  after  as  counsel  can  be  heard  on  behalf  of 
C.  D.,  for  an  order  to  show  cause  why  an  information  should 
not  be  exhibited  against  you  for  certain  misdemeanours  in  un- 
lawfully, maliciously,  and  corruptly,  and  contrary  to  your 
duty  as  such  justice  of  the  peace  [^here  set  out  the  nature  of  the 
offence]^. 

Dated,  &c. 

(Signed) 
H.I., 
Solicitor  for  the  said  C.  D. 

Notice  to  several  Justices. 

Commence^  as  above,  and  continue  why  one  or  more  informa- 
tion or  informations  should  not  be  exhibited  against  you  or 
some  or  one  of  you,  &c.  as  above. 


B.R.  K  K. 
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No.  30. 
Information  (Criminal). 
Middlesex  \^or  other  proper  veiiue^  to  ivit. 

Be  it  remembered,  that  James  Robert  Mellor,  Esquire, 
coroner  and  attorney  of  our  present  Sovereign  Lord  the  King, 
in  the  King's  Bench  Division  of  His  Majesty's  High  Court  of 
Justice,  before  the  King  himself,  who  for  our  said  Lord  the 
King  in  this  behalf  prosecutes  in  his  own  proper  person,  comes 
here  into  Court,  before  the  King  himself,  at  the  E^yal  Courts 
of  Justice,  London,  on  \_the  day  the  order  was  made  absolute^. 
And  for  our  said  Lord  the  King  gives  the  Court  here  to  under- 
stand and  be  informed,  that  [^state  offence  afid  then  proceed  in  the 
same  manner  as  if  it  were  an  indictment.^ 

Second  Count. — And  the  said  coroner  and  attorney  of  our 
said  Lord  the  King,  for  our  said  Lord  the  King,  further  gives 
the  Court  here  to  understand  and  be  informed  that,  &c. 

{To  conclude.) 

Whereupon  the  said  coroner  and  attorney  for  our  said  Lord 
the  King  prays  the  consideration  of  the  Court  here  in  the  pre- 
mises, and  that  due  process  of  law  may  be  awarded  against 
him,  the  said  B.  G.,  in  this  behalf  to  make  him  answer  to  our 
said  Lord  the  King  touching  and  concerning  the  premises 
aforesaid. 

(Signed) 

J.  R.  Mellor 

(King's  Coroner  and  Attorney). 


No.  46. 


Notice  to  Defendant  to  Appear  to  Information  in 
Pursuance  of  Undertaking  in  Enlarged  Order. 

{Copy    the    enlarged    Order    containing    the    undertaking    to 
appear,  and  ivrite  the  following  notice  at  the  foot.) 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

\_Somersetshire,  or  other  proper  i?enue.~\ — The  King 

V. 

B.  R. 

Take  notice,   that  in   pursuance  of   the   above  Order,   an 
information  has  been  filed  in  the  King's  Bench  Division  of 
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His  Majesty's  High  Court  of  Justice  against  the  above- 
named  defendant  for  certain  misdemeanours.  And  that  he  is 
hereby  required  to  cause  an  appearance  to  be  entered  in  the 
said  Court  thereto  immediately  in  pursuance  of  his  under- 
taking contained  in  the  above  Order.  And  in  default  thereof 
the  said  Court  will  be  moved  on  the  day  of  or  so 

soon  after  as  counsel  can  be  heard,  that  the  prosecutor  be  at 
liberty  to  enter  an  appearance  thereto  for  the  said  defendant, 
and  to  sign  judgment  against  him  [_or  that  an  attachment  may 
issue  against  him  for  his  contempt  in  not  performing  his  said 
undertaking]. 

Dated,  &c. 

(Signed) 
M.  N.,  of  L.,  agent  for  G.  H.,  of  Y., 
solicitor  for  the  prosecution. 

To  B.  E,.,  the  above-named  defendant, 
and  to  ,  his  solicitor,  or  agent. 

If  it  is  intended  to  apply  for  an  attachment,  this  notice  must 
he  served  personally. 


No.  47. 

Notice  of  Bail  to  avoid  Arrest. 
\_Heading  as  in  No.  46.] 

Take  notice  that  the  above-named  defendant  will  appear 
before  a  Judge  in  Chambers  at  the  Royal  Courts  of  Justice, 
London  [or  before  a  justice  of  the  peace  in  and  for  the  county  of 
at  ],  on  the  day  of  190      ,  at  the 

hour  of  in  the  noon,  and  will  then  enter  into  his 

own  recognizance,  and  put  in  bail  to  appear  in  this  Court  on 
the  day  of  190     ,  to  the  indictment  found  against 

him  in  this  prosecution  for  certain  misdemeanours,  and  to 
plead  thereto  \and  try  the  same  at  the  present  [or  next'] 
[Trinity]  sittings  of  the  High  Court  {omit  words  in  italics  if 
indictment  not  found  in  this  Court)],  and  personally  to  appear 
at  the  trial  of  the  said  indictment  [or  information],  and  on 
the  return  of  the  postea,  if  it  be  necessary,  and  so  from  day  to 
day,  and  not  to  depart  without  leave  of  the  Court.  And  the 
names  and  descriptions  of  such  bail  are  A.  B.,  of,  &c. 

and  C.  D.,  of,  &c. 

Dated,  &c. 

(Signed) 
M.  N.,  of  T.,  agent  for  X.  Y.,  of  S.,  solicitor 
for  the  above-named  defendant. 
To  C.  D,,  the  prosecutor,  or  to 
Mr.  F.,  the  solicitor  or  agent 
for  the  prosecutor. 
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\^This  notice  is  not  required  on  obtaining  a  certiorari  to 
remove  an  indictment^  or  on  certiorari  for  conviction  or  Orders, 
unless  ordered  hy  the  (hurt  or  Judge  on  granting  the  certiorari.^ 


No.  49. 


Notice  to  be  indoksed  on  Copy  Indictment,  or  Information, 

TO    BE    served    on  A  DEFENDANT    IN  PrISON    FOR    WANT  OF 

Bail  to  Answer. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

\_Devonshire,  or  other  proper  venue.^ — The  King 

against 
J.J. 

Take  notice,  that  unless  you  shall,  within  the  space  of  eight 
days  next  after  the  delivery  hereof,  cause  an  appearance,  and 
also  a  plea  or  demurrer  to  be  entered  in  this  Court  to  the 
within  information  \_or  indictment],  an  appearance,  and  a  plea 
of  Not  Guilty  will  be  entered  thereto,  in  your  name,  pursuant 
to  the  rule  in  that  case  made  and  provided,  and  that  the  issue 
to  be  joined  thereon  will  be  tried  at  the  next  assizes  to  be 
holden  in  and  for  the  county  of  ,  or  at  the  present  [or 

next]  [Hilary^  sittings  of  the  High  Court  of  Justice. 

Dated,  &c. 

(Signed)     M.  N.-,  of  L.,  agent  for 
X.  Y.,  of  S.,  solicitor 
for  the  prosecution. 
To  J.  J.,  the  above- 
named  defendant. 


No.  50. 


Affidavit  of  Service  of  Copy  Information,  or  Indictment, 
WITH  Notice  indorsed  on  Defendant  in  Gaol. 

[Heading  as  in  No.  49.] 
I,  A.  B.,  of,  &c.,  make  oath  and  say, — 

That  I  did  on  the  day  of  ,  1 90     ,  deliver  to  the 

above-named  defendant,  then  a  prisoner  in  His  Majesty's  prison 
at  ,  in  the  county  of  ,  at  the  said  prison,  a  copy  of 

the  paper  writing  hereunto  annexed  marked  with  the  letter 
"  A  "  [annex  a  copy  of  the  information  and  notice  indorsed^,  and 
of  the  indorsement  thereon. 
Sworn,  &G. 
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No.  53. 

Affidavit  of  Service  of  Stjbpcena  to  Answer  to  an 
Information. 


In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex.]— The  King 
against 
A.  B. 

I,  C.  D.,  of,  &c.,  make  oath  and  say  : 

That  I  did  on  the  day  of  ,190     ,  serve  A.  B., 

the  above-named  defendant,  with  the  writ  of  subpoena  to 
answer  in  this  prosecution  hereunto  annexed,  and  of  the  in- 
dorsement thereon,  by  delivering:  a  true  copy  of  the  said  writ 
and  indorsement  thereon  to,  and  leaving  the  same  with  [a  ser- 
vant of  the  said]  A.  B.,  at  the  house  or  residence  \_or  office] 
of  the  said  A.  B.,  situate  at  ,  in  the  county  of 

And  at  the  same  time  showing  to  the  said  [servant  of  the  said] 
A.   B.  the  said  original  writ  of  subpoena ;  and  which  said  writ 
appeared  to  this  deponent  to  be  duly  and  regularly  issued  out 
of  and  under  the  seal  of  this  honourable  Court. 
Sworn,  &G. 

(Signed)         C.  D. 
Filed  on  behalf  of  the  prosecutor  [or  relator]. 

In  cases  against  the  Printers  and  Publishers  of  Newspapers. 
\_Say  as  above],  by  delivering  a  true  copy  of  the  said  writ 
of  subpoena  and  indorsement  thereon,  to,  and  leaving  the  same 
with,  a  clerk  or  servant  of  the  said  defendants,  at  the  office  of 
the  said  defendants,  called  or  known  as  the  office  of  the 
newspaper,  situate  at  ,  in  the  county  of  .     And  at 

the  same  time,  &c.  [as  above]. 


No.  70. 
Summons  to  Admit  to  Bail  on  a  Criminal  Charge. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

The  Honourable  Mr.  Justice  ,  Judge  in  Chambers 

[If  indictment  or  information  found  in  this  Court,  insert  title.] 

Upon  hearing  counsel  [or  the  solicitor]  for  A.  B.  and  upon 
reading  the  affidavit  of  ,  &c.,  filed  the  day  of 

190     . 


^^^  APPENDIX  I. 

It  is  ordered  that  all  parties  concerned  attend  the  Judge  in 
Chambers  on  the  day  of  190     ,  at  the  hour  of 

in  the  noon,  on  the  hearing  of  an  application  on 

behalf  of  the  said  A.  B.  to  be  admitted  to  bail. 
Dated,  &c. 

To  A.  B.,  &c. 

Notice. —  To  be  served  upon  the  committing  magistrates  or 
coroner  and  prosecutor,  or  in  case  of  m,urder  or  manslauyhter 
on  the  widow  or  next  of  kin  of  the  deceased,  or  as  the  judge 
may  direct. 


No.  72. 

ApFroAviT  OF  Service  of  Summons  to  Admit  to  Bail. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

\_If  indictment  or  information  in  this  Court  insert  name  of 
cause,  not  otherwise.^ 

I,  A.  B.,  of,  &c.,  clerk  to  C.  D.,  of  ,  solicitor  for  \_insert 

name  of  prisoner^,  make  oath  and  say — 

1.  That  I  did  on  the  day  of  190  ,  serve  I.  J., 
Esquire,  one  of  the  committing  justices  mentioned  in  the 
summons  hereunto  annexed,  with  the  said  summons,  by  deliver- 
ing a  true  copy  of  the  said  summons  to  a  servant  of  the  said 
I.  J.,  at  the  house  of  the  said  I.  J.,  situate  at  in  the 
said  county  of 

2.  That  I  did  on  the  day  of  also  serve  K.  L., 
Esquire,  the  other  committing  justice  also  mentioned  in  the 
said  summons,  by  delivering  a  true  copy  of  the  said  summons 
to  a  servant  of  the  said  K.  L.  at  the  house  of  the  said  K.  L., 
situate  at             in  the  said  county  of 

3.  That  I  did  on  the  day  of  190  ,  also  serve 
E.  F.,  gentleman,  one  of  the  coroners  of  and  for  the  county 
of  ,  also  named  in  the  said  summons,  with  the  said 
summons,  by  delivering  a  true  copy  of  the  said  summons  to  a 
clerk  \_or  servant]  of  the  said  E.  F.,  at  the  office  \_or  house] 
of  the  said  E.  F.,  situate  at           in  the  said  county  of 

4.  That  I  did  on  the  day  of  190  ,  also  serve 
G.  H.  [Mc  tvidoiv  or  the  tiext  of  kin  of  deceased,  or  the 
prosecutor]  mentioned  in  the  said  summons  with  the  said 
summons  by  delivering  a  true  copy  of  the  said  summons  to 
the  said  \_the  widow  or  next  of  kin  or  prosecutor]  at  in 
the  county  of 

Sworn,  &c. 
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No.  713. 

Notice  of   Bail,  upon  Order  of  Judge,  without  Habeas 

Corpus. 

Whereas  the  Honourable  Mr.  Justice  has  made  an 

order  bearing  date  the  day  of  190     ,  that  [^recite 

the  order,  see  No.  71]. 

Now  take  notice  that  in  pursuance  of  the  said  order  the 
said  and  [ybwr]  sufficient   sureties  will  enter  into  such 

recognizance  as   aforesaid  before  \^as  in  the  order'\  at  on 

the  day  of  at  the  hour  of  in  the  noon. 

And    that    the    names    and    descriptions    of    such    sureties 
are 

Dated,  &c. 

(Signed)         M.  N.,  of  L.,  agent  for 
G.  H.,  of  Y.,  solicitor 
for  the  said 
To  the  Prosecutor  [or  widow  or  next 
of    kin]    and   to    the    committing 
magistrates  [or  coroner]. 


No.  74. 
Notice  of  Bail  upon  Habeas  Corpus. 

Whereas  the  Honourable  Mr.  Justice  has  granted  a 

writ  of  Habeas  Corpus,  directed  to  the  gaoler  of  His 
Majesty's  prison  at  ,  in  the  county  of  ,  command- 

ing him  to  have  the  body  of  before  the  King's  Bench 

Division  of  His  Majesty's  High  Court  of  Justice  [or  before  a 
Judge  at  Chambers]  immediately  to  undergo,  &c.  [as  in 
Form  69]. 

Now  take  notice,  that  by  virtue  of  the  said  writ,  the  said 
will  be  brought  before  His  Majesty's  said  Court  [or 
before  a  Judge  at  Chambers  at  the  hour  of  in  the 

noon]  on  the  day  of  190     ,  in  order  that  he,  the 

said  ,  may  be  admitted  to  bail  personally  to  appear  at 

the  next  session  of  oyer  and  terminer  and  gaol  delivery  to  be 
holden  in  and  for  the  county  of  [or  otherwise  as  the  case 

may  he~\,  then  and  there  to  answer  to  all  such  matters  and 
things  as  on  His  Majesty's  behalf  shall  be  then  and  there 
objected  against  him,  and  so  from  day  to  day,  and  not  depart 
that  Court  without  leave.  And,  further,  take  notice  that  the 
names  and  descriptions  of  the  several  persons  who  will  offer 
themselves  as  bail  or  sureties  for  the  said  are  A.  B., 

of  ,  C.  D.,  of  ,  E.  F.,  of  ,  and  G.  H.,  of 

Dated,  &c. 
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No.  78. 

Entry  of  Plea  of  Not  Guilty  or  Guilty  to  Indictment, 
Information,  or  Inquisition. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[^Middlesex,  or  other  venue J\ — The  King 

against 
A.  B. 

Enter  plea  of  Not  Guilty  \_or  Guilty]  for  the  above-named 
defendant  A.  B.  to  the  indictment  [information  or  inquisition] 
in  this  prosecution  by  C.  D.,  his  solicitor  [or  in  person]. 
Dated,  &c. 

(Signed)  C.  D.,  of  L.,  Agent  for 
G.  H.,  of  Y.,  Solicitor 
for  the  said  A.  B. 


No.  79. 


Special  Plea  to  Indictment  for  Non-repair  of  Highway, 
that  others,  ration e  tenure,  are  bound  to  repair. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Lincolnshire^  or  other  venue.^ — The  King 

against 
The  inhabitants  of  the  parish  of 

And  now,  that  is  to  say,  on  the  day  of  ,  19      , 

before  our  said  Lord  the  King,  in  the  King's  Bench  Division 
of  His  Majesty's  High  Court  of  Justice,  at  the  Royal  Courts 
of  Justice,  London,  A.  B.  and  C.  D.,  two  of  the  inhabitants  of 
the  said  parish  of  ,  by  E.  F.,  their  soUcitor,  for  them- 

selves and  the  rest  of  the  inhabitants  of  the  said  parish 
(excepting  one  G.  H.),  come  into  Court  here,  and  having 
heard  the  said  indictment  read,  say,  that  our  Lord  the  King 
ought  not  further  to  prosecute  the  said  indictment  against  the 
inhabitants  of  the  parish  aforesaid  (excepting  the  said  G.  H., 
as  aforesaid),  because  they  say  that  as  to  the  said  part  of  the 
said  highway,  in  the  said  indictment  described  to  be  ruinous, 
miry,  deep,  broken,  and  in  great  decay.  The  said  G.  H.,  by 
reason  of  his  tenure  of  certain  lands  and  tenements  called 
,  lying  and  being  in  the  said  parish,  ought  to  repair 
and  amend  the  said  part  of  the  said  highway  so  alleged  to  be 
ruinous,  miry,  deep,  broken,  and  in  decay,  as  aforesaid,  when 
and  so  often  as  there  should  bo  occasion  (as  the  said  G.  H. 
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and  all  those  who  held  the  said  lands  and  tenements  for  the 
time  being,  from  the  time  whereof  the  memory  of  man  is  not 
to  the  contrary  hitherto  were  used  and  accustomed  and  of 
right  ought  to  do),  and  this  they,  the  said  A.  B.  and  C.  D., 
are  ready  to  verify ;  wherefore  they  pray  judgment,  and  that 
they  and  the  rest  of  the  inhabitants  of  the  said  parish  of 
(excepting  the  said  G.  H.,  as  aforesaid),  by  the  Court  here, 
may  be  dismissed  and  discharged  from  the  said  premises,  in 
the  said  indictment  above  specified. 

(Signed) 


No.  80. 

Demurrer  to  Indictment  or  Information. 

\^Heading  as  in  No.  78.] 

And  now,  that  is  to  say,  on  the  day  of  ,  19     , 

before  our  said  Lord  the  King,  in  the  King's  Bench  Division 
of  His  Majesty's  High  Court  of  Justice  at  the  Royal  Courts  of 
Justice,  London,  comes  the  said  A.  B.  by  ,  his  solicitor 

[or  in  his  own  proper  person],  and  having  heard  the  said 
indictment  \or  information  or  requisition]  read,  says  that  our 
said  Lord  the  King  ought  not  further  to  prosecute*  him,  the 
said  A.  B.  by  reason  of  the  premises  in  the  said  indictment 
[or  information]  mentioned,  because  he  says  that  the  said 
indictment  [or  information],  and  the  matters  therein  contained, 
are  not  sufficient  in  law  to  compel  him,  the  said  A.  B.,  to 
answer  thereto ;  and  this  he  is  ready  to  verify.  Wherefore 
he,  the  said  A.  B.,  prays  judgment,  and  that  by  the  Court 
here  he  may  be  dismissed  and  discharged  from  the  said 
premises  in  the  same  indictment  [or  information]  specified. 

(Signed) 

*  In   the  case   of  an    inquisition    or    information    the    word 
*'  impeach  "  should  be  used  instead  of  ^'' prosecuted 


No.  81. 


Plea  oe  Not  G-uilty  and  Justification  pursuant  to 
6  &  7  Vict.  c.  96,  s.  6. 

[Heading  as  in  No.  78.] 

And  now,  that  is  to  say,  on  the  day  of  ,  19     , 

before  our  said  Lord  the  King,  in  the  King's  Bench  Division 
of  His  Majesty's  High  Court  of  Justice,  at  the  Royal  Courts 
of  Justice,  London,  comes  the  said  A.  B.  by  ,  his  soli- 
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citor  \^or  in  his  own  proper  person],  and  having  heard  the  said 
indictment  read,  he  says  that  he  is  not  guilty  thereof,  and 
hereupon  he  puts  himself  upon  the  country.  And  James 
Robert  Mellor,  Esquire,  coroner  and  attorney  of  our  said 
Lord  the  King,  before  the  King  himself,  who  for  our  said 
Lord  the  King  in  this  behalf  prosecutes,  does  the  like. 

And  for  a  further  plea  the  said  A.  B.,  pursuant  to  the 
statute  in  that  behalf,  says  that  our  said  Lord  the  King  ought 
not  further  to  prosecute  the  said  indictment  \_or  information] 
against  him,  because  he  says  that  it  is  true  that  [here  allege 
the  truth  of  every  libellous  part  of  the  publication  set  out  in  the 
indictment^ . 

And  the  said  A.  B.  further  says,  that  before  and  at  the  time 
of  the  publication  in  the  said  indictment  [or  information] 
mentioned  [here  state  facts  which  rendered  the  publication  of 
benefit  to  the  public \  ;  by  reason  whereof  it  was  for  the  public 
benefit  that  the  said  nuitters  so  charged  in  the  said  indictment 
[or  information]  should  be  published,  and  this  he,  the  said 
A.  B.,  is  ready  to  verify.  Wherefore  lie  prays  judgment,  and 
that  by  the  Court  here  he  may  be  dismissed  and  discharged 
from  the  said  premises  in  the  said  indictment  [or  information] 
above  specified. 

(Signed) 


No.  82. 

Replication  to  Special  Plea  oi'  Rations  Tenur.e. 

[Heading  as  in  No.  79.] 

And  hereupon  James  Robert  Mellor,  Estjuire,  coroner 
and  attorney  of  our  said  Lonl  the  King  in  the  King's  Bench 
Division  of  His  Majesty's  High  Court  of  Justice,  before  the 
King  himself,  who  for  our  said  Lord  the  King  in  this  behalf 
prosecutes,  says  that  by  reason  of  anything  in  the  said  plea 
above  pleaded  in  bar  alleged  onr  said  Lord  the  King  ought 
not  to  be  precluded  from  prosecuting  the  .said  indictment 
against  the  said  inhabitants  of  the  said  parish  of 
because  he  fiays  that  the  said  G.  H.  ought  not  to  repair 
and  amend  the  said  part  of  the  said  highway  so  alleged 
to  be  ruinous,  miry,  deep,  broken,  and  in  decay,  as  afore- 
said, by  reason  of  his  said  tenure  in  manner  and  form  as  in 
and  by  the  said  plea  is  above  supposed  and  alleged,  and 
this  he,  the  said  James  Robert  Mellor.  prays  may  be  in- 
quired of  by  the  country,  and  the  said  A.  B.  and  C.  D.  for 
themselves  and  the  i-est  of  the  inhabitants  of  the  parish  of 
(excepting  the  said  G.  H.)  do  the  like. 

Therefore  let  a  jury  come. 
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No.  83. 

Keplication  to  Plea  of  Justification  pursuant  to  (>  &  7 
Vict.  c.  96,  s.  6. 

[Heading  as  in  No.  78.] 

And  as  to  the  plea  of  the  said  A.  B.  by  him  secondly 
above  pleaded  James  Robert  Mellor,  Esquire,  coroner  and 
attorney  of  our  said  Lord  the  King,  before  the  King  him- 
self, who  for  our  said  Lord  the  King-  in  this  behalf  prose- 
cutes, says  that  by  reason  of  anything  in  the  said  second 
plea  alleged,  our  said  Lord  the  King  ought  not  to  be  pre- 
cluded from  further  prosecuting  the  said  indictment  against 
the  said  A.  B.,  because  he  says  that  he  denies  the  said 
several  matters  in  the  said  second  plea  alleged,  and  says 
that  the  same  are  not,  nor  are,  nor  is  any  or  either  of  them, 
true,  and  tliis  he,  the  said  James  Robert  Mellor,  prays  may 
be  inquired  of  by  the  countrv,  and  the  said  A.  B.  does  the 
like. 

Therefore  let  a  jury  come. 


No.  84. 
Demurrer  by  Prosecutor  to  Defendant's  Plea. 

[Heading  as  in  No.  78.] 

And  James  Robert  Mellor,  Esquire,  coroner  and  attorney 
of  our  said  Lord  the  King,  who,  for  our  said  Lord  the  King, 
in  tliis  behalf  prosecutes,  having  heard  the  said  plea  of  the 
said  A.  B.,  by  him,  in  mamier  and  form  above  pleaded  in 
bar,  for  our  said  Lord  the  King  says,  that  the  said  plea, 
and  the  matters  therein  contained,  in  manner  and  form  as 
the  same  are  above  pleaded  and  set  forth,  are  not  sufficient 
in  law,  and  tliat  he,  the  said  coroner  and  attorney  for  our 
said  Lord  the  King,  is  not  bound  by  the  law  of  the  land  to 
answer  the  same,  and  this  lie,  the  said  coroner  and  attorney, 
is  ready  to  verify.  Wherefore,  for  want  of  a  sufficient  plea 
in  this  behalf,  the  said  coroner  and  attorney  for  our  said 
Lord  the  King  prays  judgment,  and  that  the  said  A.  B. 
may  be  convicted  of  the  prendses  above  charged  upon  him. 

(Signed) 
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No.  85. 

Joinder  in  Demurrer  by  Prosecutor. 

[Hedding  as  in  No.  78.] 
And  James  Robert  Mellor,  Esquire,  corouer  and  attorney 
of  our  said  Lord  the  King,  before  the  King  himself,  who 
for  our  said  Lord  the  King  in  this  behalf  prosecutes,  says 
that  our  said  Lord  the  King  ought  not  to  be  barred  from 
prosecuting  the  said  indictment  [or  from  having  his  afore- 
said information],  against  the  said  A.  B.,  because  he  says, 
that  the  said  indictment  [or  information]  and  the  inatters 
therein  contained,  are  good  and  suiiiciont  in  law  to  com])el 
him,  the  said  A.  B.,  to  answer  thereto.  Therefore,  he 
the  said  <X)roner  and  attorney  for  our  said  Lord  the  King 
prays  judgment,  and  that  the  said  A.  B.  may  be  convicted 
of  the  premises  charged  upon  him  in  and  by  the  said  in- 
dictment [or  information]. 


No.  86. 
Joinder  in  Demurrer  by  Defendant. 

[Heading  as  in  iVo.  78.] 

And  the  said  A.  B.  by  says  that  the  said  plea  and 

the  matters  therein  contained,  in  manner  and  form  as  the 
same  are  above  pleaded  and  set  forth,  are  sufficient  in  law 
to  bar  or  preclude  our  said  Lord  the  King  from  prosecuting 
the  said  [or  having  his  aforesaid  information]  against  him, 
the  said  A.  B.,  and  that  he  is  ready  to  verify  and  prove 
the  same,  as  the  Court  shall  award.  Wherefore,  inasmuch 
as  the  said  coroner  and  attorney  has  not  answered  or  denied 
the  said  plea,  nor  in  any  manner  replied  tx)  the  same,  he  the 
said  A.  B.  prays  judgment,  and  that  he  may  be  discharged 
by  the  Court  here,  of  and  from  the  premises  by  the  said 
indictment  [or  information]  above  charged  upon  him. 
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No.  88. 

Notice  or  Trial  to  be  given  to  the  Prosecutor  upon 
Indictment  removed  by  the  Defendant. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

\_Middlesex^  or  other  proper  venue^ — The  King 

V. 

A.  B. 

Take  notice,  that  the  indictment  found  against  the  above- 
named  defendant  at  the  sessions  held  at  in  the 
county  of  on  the  day  of  for  certain 
[^misdemeanours^  is  removed  by  writ  of  certiorari,  at  the  in- 
stance of  the  said  defendant  into  the  King's  Bench  Division. 
And  that  he  has  appeared  and  pleaded  not  guilty  thereto,  and 
will  try  the  issue  thereupon  joined  at  the  next  assizes  to  be 
holden  at  in  and  for  the  county  of  on  the 
day  of  19  [or  in  Middlesex  [or  Zont/ow]  on  the 
day  of  19  ,  at  the  Royal  Courts  of  Justice,  London] 
pursuant  to  the  condition  of  the  recognizance  entered  into  in 
that  behalf. 

Dated,  &c. 

(Signed)         M.  N.,  of  L.,  agent  for 
G.  H.,  of  S.,  solicitor 
To  X.  Y.,  for  the  said  A.  B. 

The  prosecutor's  solicitor. 


No.  89. 

Notice  of  Trial  in  Middlesex  or  London. 

•    In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Middlesex  [or  London^. — The  King 

against 
CD. 

Take  notice  of  trial  of  the  issue  joined  in  this  prosecution 
in  Middlesex  [_or  London],  for  the  day  of  next,  at 

the  Royal  Courts  of  Justice,  London. 

Dated,  &c. 
To  X.  Y.,  &c. 
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No.  90. 

Notice  of  Trial  for  the  Assizes. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[•Swrrey,  or  other  venue.^ — The  King 

•  against 
A.  B. 
Take  notice  of  trial  of  the  issue  joined  in  this  prosecution 
for  the  next  assizes  to  be    holden  at  in  and  for   the 

county  of  on  the  day  of  19     . 

Dated,  &c. 
To  X.  Y.,  &c. 


No.  94. 

Suggestion  that  a  Fair  and  Impartial  Trial  cannot  be  had. 

And  hereupon  the  said  says  that  a  fair  and  impartial 

trial  of  the  issue  joined  in  this  prosecution  cannot  be  had  by 
a  jury  of  the  county  of  ,  and  that  it  is  convenient  that 

the  said  issue  be  tried  by  a  jury  of  the  county  of  , 

[which  is  a  county  next  adjoining  to  the  said  county  of  ,] 

and  for  that  reason  he  the  said  prays  that  a  jury  may 

come  before  our  said  Lord  the  King,  out  of  the  body  of  the 
said   county    of  ,   to   try   the   issue    aforesaid.      And 

because  the  said  does  not  deny  the  said  allegation,  nor 

say  anything  against  the  same,  and  because  it  appears  to  the 
said  Court,  before  the  King  himself,  that  the  said  allegation 
is  true,  therefore  let  a  jury  of  the  said  county  of  there- 

upon come. 

No.  95. 

Suggestion  on  Indictment  against  Inhabitants  of  a  County. 

And  hereupon  the  said  coroner  and  attorney  of  our  said 
Lord  the  King,  for  our  said  Lord  the  King  says  that  all  the 
inhabitants   of   the  said    county  of  are   concerned   in 

interest  in  the  event  of  the  trial  of  the  said  issue,  and  for 
that  reason  he  the  said  coroner  and  attorney  prays  that  a  jury 
may  come  before  our  said  Lord  the  King,  out  of  the  county 
of  which  is  an  adjoining  county  to  the  said  county  of 

in  order  to  try  the  issue  aforesaid.     And  because  the 
aforesaid  inhabitants  of  the  said  county  of  do  not  deny 

the  said  allegation,  nor  say  anything  against  the  same,  and 
because  it  appears  to  the  said  Court  that  the  said  allegation 
is  true,  therefore  let  a  jurj-  of  the  said  county  of  there- 

upon come. 
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No.  96. 

Suggestion  under  38  Geo,  3,  c.  5*2,  to  try  in  an  adjoining 
County  to  a  Town  and  County  of  the  Town. 

And  hereupou  the  said  J.  E,.  M.,  coroner  and  attorney  of 
our  said  Lord  the  King,  who  prosecutes  as  aforesaid,  by  virtue 
of  the  statute  in  such  case  made  and  provided,  prays  the  said 
Court  now  here  to  direct  that  the  said  issue  so  joined  upon 
the  said  indictment  may  be  tried  by  a  jury  of  the  county  of 
^York^,  being  the  county  next  adjoining  to  the  town  and 
county  of  the  town  of  \^Kingston-upon- Hulf].  And  the  said 
Court  thinking  it  fit  and  proper  so  to  do,  therefore  let  a  jury 
of  the  said  county  of  [  York']  thereupon  come. 

[  When  on  behalf  of  the  defendant  insert  the  defendant^ s  name 
in  the  place  of  the  King's  coroner  and  attorney.] 


No.  97. 

Suggestion  in  Berwick-upon-Tweed. 

And  because  the  borough  of  Berwick-upon-Tweed  is  a  place 
where  the  burgesses  of  the  said  borough,  by  reason  of  their 
privilege,  ought  not  to  be  put  upon  a  jury  to  trj'  the  said 
issue  out  of  the  said  borough,  but  the  said  issue  ought  to  be 
tried  by  a  jury  of  the  county  of  Northumberland,  which  is 
the  next  adjacent  county  to  the  said  borough  of  Berwick- 
upon-Tweed.  Which  allegations  of  the  said  A.  B.  are  not 
denied  by  the  said  J.  E,  M.,  Esquire,  therefore  let  a  jury  of 
the  said  county  of  Northumberland  thereupon  come. 


No.  98. 

Suggestion  in  one  of  the  Cinque  Ports. 

And  hereupon  the  said  J.  K.  M.,  Esquire,  who  prosecutes 
as  aforesaid,  says,  that  the  said  town  of  Deal  is  one  of  the 
ancient  towns  of  the  Cinque  Ports  ;  and  that  the  inhabitants 
within  the  same  town,  and  also  the  inhabitants  within  the 
liberty  of  the  Cinque  Ports,  have  such  franchises,  that  no 
justice,  or  any  other  minister  of  our  said  Lord  the  King  can 
or  ought  to  enter  the  town  to  execute  any  office  there,  nor 
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ought  the  freeholders  or  residents  within  the  liberties  of  the 
said  Cinque  Ports  to  go  out  of  the  same,  to  make  or  constitute 
any  jury  without  the  said  liberties.  And  therefore  he  prays 
that  a  jury  may  come  before  our  said  Lord  the  King,  out  of 
the  body  of  the  county  of  Kent,  in  order  to  try  the  issue 
aforesaid.  And  because  the  said  [_de/endani^  does  not  denj^ 
the  said  allegation  ;  and  because  it  appears  to  the  said  Court 
that  it  is  fit  and  proper  so  to  do,  the  same  is  granted  to  him. 
Therefore  let  a  jury  thereupon  come  out  of  the  body  of  the 
said  county  of  Kent. 


No.  99. 
Suggestion  where  the  Sheriff  is  Defendant. 

And  because  the  aforesaid  A.  B.,  the  defendant  above- 
mentioned,  now  is  one  of  the  sheriffs  of  the  said  where 
the  supposed  offence  in  the  said  information  [or  indictment] 
is  mentioned  to  be  committed,  and  therefore  is  concerned  in 
interest  in  the  event  of  the  trial  of  the  issue  ;  therefore  the 
coroners  of  the  said  county  are  commanded  that  they  cause  to 
come,  &c. 


No.  122. 


Notice  to  gall  a  Defendant  on  Recognizance  to  appear  for 

Sentence. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[^Middlesex,  or  other  venue.~\ — The  King 

against 
A.  B. 

Take  notice  that  the  King's  Bench  Division  of  His  Majesty's 
High  Court  of  Justice  will  be  moved  on  the  day   of 

,19  ,  or  so  soon  after  as  counsel  can  be  heard  for 
the  judgment  of  the  said  Court  against  the  above-named 
defendant  for  certain  [conspiracies^^  whereof  he  (with  others) 
is  indicted  and  by  a  jury  of  the  country  [or  by  his  own  default 
or  confession,  as  the  case  may  be~\  convicted.  And  that  he, 
the  said  defendant,  is  hereby  required  personally  to  attend 
the  said  Court  in  order  to  receive  judgment  as  aforesaid. 
And  in  case  the  said  defendant  does  not  then  attend,  the  said 
Court  will  be  moved  that  his  default  may  be  recorded,  and 
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that  the  recognizance  of  the  said  defendant  and  of  his 
bail,  entered  into  in  this  prosecution,  be  estreated  into  the 
Exchequer. 

Dated,  &c. 

(Signed) 
M.  N. 
(Solicitor  for  the  prosecutor.) 

To  A.  B.,  the  above  named  defen- 
dant ;  and  also  to  C.  D.,  of,  &c., 
and  E.  F.,  of,  &c.,  his  bail. 


JSTo.  177. 


Notice  to  be  served  with  Writ  of  Habeas  Corpus  ad 

Subjiciendum. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[//  in  a  cause  already  on  the  Crown  side,  here  insert  the 
title,  not  otherwise.'] 

Whereas  this  Court  [or  the  Honourable  Mr.  Justice  ] 

has  granted  a  writ  of  Habeas  Corpus  directed  to  [or 

other    person    having    the   custody    of  ,  if    so]  com- 

manding him  to  have  the  body  of  before  the    said 

Court  [or  before  a  Judge  in  Chambers]  at  the  Royal  Courts 
of  Justice,  London,  immediately  to  undergo,  &c. 

Now  take  notice,  that  you  are  hereby  required  to  have  the 
body  of  the  said  before  the  said  Court  [or  before 

the  said  Judge  as  aforesaid]  on  the  day  of  19     , 

at   the  hour  of  in  the  noon.      And  to   make  a 

return  to  the  said  writ.  Or  in  default  thereof,  the  said 
Court  will  then,  or  so  soon  after  as  counsel  can  be  heard 
be  moved  for  an  attachment  against  you  for  your  contempt 
in  not  obeying  the  said  writ  [or  if  in  vacation,  that  appli- 
cation will  then  be  made  to  one  of  the  Judges  of  the  said 
Court  for  a  warrant  for  your  apprehension,  in  order  that 
you  may  be  held  to  bail  to  answer  for  your  contempt  in  not 
obeying  the  said  writ]. 

Dated,  &c. 

(Signed) 
M.  N.,  of  L.,  solicitor  for 
To  [the  persons  to 

whom  the  writ  is  directed, 
and  any  other  person  upon 
whom  it  may  be  deemed 
necessary  to  serve  the  wrif]. 

B.B.  L  L 
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No.  178. 


Notice  of  having  obtained  Writ  of  Habeas  Corpus  ad 
Subjiciendum  on  an  Informal  or  Illegal  Commitment. 

[Heading  as  in  No.  177.] 

Recite  the  granting  of  the  writ  as  No.  177,  theii  say  : — 
Now  take  notice  that  by  virtue  of  the  said  writ,  the  said 
A.  B.   will  be  brought  before  the  said  Court  [or  before  a 
Judge  in  Chambers]  at  the  Royal  Courts  of  Justice,  London, 
on  the  day  of  ,  [at  of  the  clock,  dc],  in 

order  that  he  the  said  may  be  discharged  out  of  cus- 

tody as  to  the  commitment  by  which  he  is  now  detained  in 
the  custody  of  the  said  governor. 

Dated,  &c. 


To  A.  B.  and  C.  D.,  Esqrs., 
the  committing  magistrates, 
and  to  the  prosecutor. 


(Signed) 
M.  N.,  solicitor  for  the  said 


No.  179. 

Affidavit  of  Service  of  Writ  of  Habeas  Corpus  ad  Sub- 
jiciendum. 

[Heading  as  in  No.  177.] 

I,  A.  B.,  of  &c.,  make  oath  and  say:  — 

1.  That   I   did  on  the  day  of  19     ,  person- 

ally serve  CD.  with  a  writ  of  Habeas  Corpus  issued  out 
of  and  under  the  seal  of  this  honourable  Court,  directed 
to  the  said  CD.,  commanding  him  to  have  the  body  of 
before  [this  Court],  immediately  to  undergo,  &c. 
[describe  the  direction  and  mandatory  part  of  the  writ}, 
by  delivering  such  writ  of  Habeas  Corpus  to  the  said  CD. 
personally,  at  in  the  county  of  ,  and  did  at  the 

same  time  deliver  to  the  said  CD.  the  notice  a  copy  of 
which  is  shewn  to  me  at  the  time  of  swearing  this  my  affi- 
davit and  marked  with  the  letter,  "A." 
Sworn,  &c. 


THE  CROWN  OFFICE  RULES,  1906.  515 


No.  180. 

Affidavit  of  Search  at  Crown  Office  for  Return  to 
Writ  of  Habeas  Corpus. 

{Heading  as  in  No.  177.] 

I,  A.  B.,  of  &c.,  make  oath  and  say:  — 

1.  That  I  did  on  the  day  of  19  ,  search 
the  proper  file  at  the  Crown  Office  for  a  return  to  a  writ 
of  Habeas  Corpus,  lately  issued  out  of  and  under  the  seal 
of  this  honourable  Court,  directed  to  commanding  him 
to  have  the  body  of  before  this  Court,  immediately 
to  undergo,  &c.  [as  the  case  may  he'],  but  that  no  return 
was  then  filed  or  made  to  the  same. 

2.  That  the  said  has  not,  in  any  manner,  obeyed 
the  said  writ,  as  I  verily  believe. 

Sworn,  &c. 


No.  181. 


Affidavit  for  Writ  of  Habeas  Corpus  ad  Testificandum, 
OR  Order  to  Testify. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

I,  A.  B.,  of  &c.,  make  oath  and  say:  — 

1.  That  CD.,  now  a  prisoner  confined  in  His  Majesty's 
prison  at  undergoing  a  term  of  imprisonment  for  [or 
under  commitment  to  take  his  trial  for]  [here  shortly  state 
offence']  is  and  will  be  a  material  and  necessary  witness  on 
behalf  of  on  the  trial  of  an  indictment  [or  before 
the  Grand  Jury  of  the  county  of  upon  an  indictment 
to  be  preferred]  against  E.  P.,  for  certain  ,  which  in- 
dictment stands    for    trial  [or  is   to  be  preferred]  on  the 

day  of  19     ,  at  in  and  for  the  county 

[or  borough,  or  as  the  case  may  be]  of 

2.  That  the  cannot  safely  proceed  to  trial  [or  prefer 
the  said  indictment]  without  the  testimony  of  the  said  CD. 

Sworn,  &c. 
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No.  182. 

Affidavit  for  Writ  of  Habeas  Corpus  ad  Testificandum, 
OR  Order  to  Testify,  in  a  Cause  on  the  Crown  Side. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex.'] — The  King 
against 
A.  B. 

I,  A.  B.,  of,  &c.,  make  oath  and  say: — 

1.  That  this  cause  stands  for  trial  at  in  and  for 
the  of  on  the  day  of  19  ,  and 
that  E.  F.,  a  prisoner  confined  in  His  Majesty's  prison  at 

in  the  of  ,  undergoing  a  term  of  penal 

servitude  [or  otherwise  describe  the  nature  of  the  confine- 
ment] is  a  material  and  necessary  witness  on  behalf 
of  on  the  trial  of  the  said  cause. 

2.  That  the  said  cannot  safely  proceed  to  trial  with- 
out the  evidence  of  the  said  E.  F. 

Sworn,  &c. 


No.  191, 


Affidavit  for  Habeas  Corpus  to  bring  up  a  Prisoner  to  be 
charged  with  attachment. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

England. — The  King 
against 
A.  B. 

I,  G.  H.,  of,  &c.,  clerk  to  I.  J.,  of,  &c.,  the  solicitor  for  the 
prosecutor  in  this  cause  make  oath  and  say : — 

1.  That  on  the  day  of  last,  a  writ  of  attach- 
ment was  granted  by,  and  duly  issued  out  of,  this  honourable 
Court,  directed  to  the  sheriif  of  against  the  above- 
named  defendant  for  his  contempt  in  not  [describe  the  nature 
of  the  contempt], 

2.  That  the  said  defendant  is  a  prisoner  for  now 
confined  at  His  Majesty's  prison  at 
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3.  That  the  prosecutor  is  desirous  that  the  said  defendant 
should  be  brought  before  this  honourable  Court  [_or  a  Judge 
in  Chambers  at  the  Eoyal  Courts  of  Justice,  London],  in 
order  that  he  may  be  charged  with  and  committed  upon  the 
said  attachment. 

Sworn,  &c. 


No.  193. 
Recognizance  to  answer  Interrogatories. 

Be  it  remembered,  that  on  the  day  of  19     ,  in 

the  King's  Bench  Division  of  His  Majesty's  High  Court  of 
Justice,  before  the  King  himself  at  the  Royal  Courts  of 
Justice,  London,  come  of  and  of  and 

acknowledge  themselves  to  owe  to  our  said  Lord  the  King 
the  several  sums  following,  that  is  to  say,  the  said  the 

sum   of  ,    and   the   said  and  the    sum 

of  each,   to  be  levied  upon  their  several  goods  and 

chattels,  lands  and  tenements  to  His  Majesty's  use.  Upon 
condition  that  if  the  said  shall  answer  to  all  such  inter- 

rogatories as  shall  be  exhibited  to  him  in  the  said  Court 
touching  a  contempt  supposed  to  have  been  by  him  committed 
against  the  said  Court,  and  shall  appear  from  day  to  day  in 
the  said  Court,  and  not  depart  the  said  Court  without  leave, 
then  his  recognizance  to  be  void  or  else  to  remain  in  full 
force. 

Taken,  &c. 

By  the  Court. 


No.  199. 
Affidavit  of  Service  of  Notice. 

In  the  High  Court  of  Justice, 
King's  Bench  iDi vision. 

[  When  in  a  cause  on  the  Crown  side  of  the  Court,  insert  the 
title  of  the  cause,  hut  not  otherwise.^ 

I,  A.  B.,  of,  &c.,  make  oath  and  say  : —  [When  not 

1.  That  I  did  on  the  day  of  ,  serve  C.  D.,  one  Personal] 

of  the  persons  to  whom  the  notice  hereunto  annexed  marked 
''  A  "  is  directed,  with  the  said  notice,  by  delivering  a  copy  of 
the  said   notice  to  ,  and   leaving   the    same  with  [the 

wife,  clerk,  or  servant  of~\  the  said  at  the  residence  of 

the  said  ,  situate  at  in  the  county  of 
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2.  That  I  did  on  the  day  of  ,  also  serve  E.  F., 

another  of  the  persons  to  whom  the  said  notice  is  directed, 
with  the  said  notice,  by  delivering  a  copy  of  the  said 
notice  personally  to  the  said  at  ,  in  the  county 

of 

Sworn,  &c. 


No.  200. 

Affidavit  of  Personal  Service  of  Order. 
[Heading  as  in  No.  199.] 

I,  A.  B.,  of,  &c.,  make  oath  and  say: — 

That  I  did  on  the  day  of  19     ,    personally 

serve    C.  D.,    mentioned   in    the    order   hereunto    annexed 
marked  "  A,"  with  the  said  order,  by  delivering  a  true  copy 
of  the  said  order  to  the  said  CD.  personally  at 
in  the  county  of  And  at  the  same  time  showing  to 

the  said  CD.  the  said  original  order. 

Sworn,  &c. 


No.  201. 

Affidavit  of  Service  of  Order  not  Personal. 
[Heading  as  in  No.  199.] 

I,  A.  B.,  of,  &c.,  make  oath  and  say: — 

That  I  did  on  the  day  of  19     ,  serve 

CD.,  mentioned  in  the  order  hereunto  annexed  marked 
"A,"  with  the  said  order,  by  delivering  a  true  copy  of  the 
said  order  to  and  leaving  the  same  with  [the  ivife, 

clerk,  or  servant"]  of  the  said  CD.,  at  the  dwelling-house 
[or  office]  of  the  said  CD.,  situate  at  ,  in  the  county 

of  .    And  at  the  same  time  showing  to  the  said 

the  said  original  order. 

Sworn,  &c. 
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No.  202. 

Affidavit  of  Personal  Service  of  Writ. 
[Heading  as  in  No.  199.] 

I,  A.  B.,  of,  &c.,  make  oath  and  say:  — 

That  I  did  on  the  day  of  ,  personally  serve 

CD.  named  in  the  writ  of  ,  a  copy  whereof  is  here- 

unto annexed  marked  "A,"  *  with  the  said  writ,  and  which 
said  writ  appeared  to  this  deponent  to  be  duly  and  regu- 
larly issued  out  of,  and  under  the  seal  of  this  honourable 
Court,  by  delivering  *  such  writ  to  the  said  personally, 

at  in  the  county  of 

Sworn,  &c. 

*  When  it  is  sufficient  to  serve  a  copy  only,  the  form  may  be  adapted 
by  omitting  before  the  word  hereunto  "  a  copy  whereof  is,'''  and  inserting 
after  the  word  delivering  a  true  copy  of,  and  adding  after  the  place  of 
service,  and  at  the  .same  time  shotving  to  the  said  C.  D.  the  said  original  writ. 


No.  203. 

Affidavit  of  Service  of  Subpoina. 

{Reading  as  in  No.  199.] 
I,  A.  B.,  of,  &c.,  make  oath  and  say:  — 

That  I  did  on  the  day  of  personally  serve 

CD.,  one  of  the  persons  to  whom  the  writ  of  Subpoena 
hereunto  annexed,  marked  (A),  is  directed,  with  the  said 
writ,  by  delivering  a  true  copy  of  the  said  writ  to  the  said 
C  D.  at  in  the  county  of  And  at  the  same 

time  showing  to  the  said  CD.  the  said  original  writ.  And 
at  the  time  of  such  service  gave  to  the  said  CD.  the  sum 
of  for  conduct  money. 

Sworn,  &c. 
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No.  204. 


Affidavit  of  Service  of  Ordek  and  Master's  Certificate 

AND  DEMAND  AND  NoN-PaYMENT  OF  MONEY,  TO  ESTREAT 

Recogjsizakce. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 


IMtddlesex.^— The  King 
against 
X.  Y. 


I,  A.  B.,  of  &c.,  make  oath  and  say: — 

1.  That  I,  ,  did,  on  the  day  of  19  , 
personally  serve  named  in  the  order  of  Court  here- 
unto annexed  marked  "A,"  with  the  said  order  and  the 
certificate  of  the  Taxing  Master  for  the  sum  of  made 
thereon,  by  delivering  a  true  copy  of  the  said  order  and  cer- 
tificate to  the  said  at  in  the  county  of  , 
and  at  the  same  time  showing  to  the  said  the  said 
original  order  and  the  said  certificate.  And  I  did,  at  the 
same  time,  demand  of  the  said  the  said  sum  of  , 
the  amount  of  the  said  certificate;  but  the  said  did 
not  then  pay  the  same,  or  any  part  thereof,  to  this  deponent; 
nor  has  he,  the  said  ,  at  any  time  since  paid  the  same, 
or  any  part  thereof,  to  the  prosecutor  in  this  cause,  or  to 
any  one  on  his  behalf,  as  I  have  been  informed  by  the  said 
prosecutor,  and  verily  believe.     And  the  said  sum  of 

still  remains  due  and  unpaid  to  the  said  prosecutor,  or  to 
me,  his  solicitor. 

2.  And  that  I  did  also,  on  the  day  of  19  , 
personally  serve  one  of  the  bail  of  the  said  defen- 
dant in  this  cause,  with  the  said  order  and  certificate,  by 
delivering  a  true  copy  of  the  said  order  and  certificate  to 
the  said             at  the  residence  of  the  said               at 

in  the  county  of  and  at  the  same  time  showing  to  the 

said  the  said  original  order  and  certificate.     And  I 

did,  at  the  same  time,  demand  of  the  said  the  said 

sum  of  ,  but  the  said  did  not  then  pay  the  same, 

or  any  part  thereof,  to  this  deponent,  nor  has  he,  the  said 
,  at  any  time  since,  paid  the  same,  or  any  part  thereof, 
to  me,  or  to  the  prosecutor  in  this  cause,  or  to  any  one  on 
his  behalf,  as  I  have  been  informed  by  the  said  prosecutor, 
and  verily  believe. 

3.  That  I  did  on  the  day  of  19  ,  personally 
serve  the  other  bail  of  the  said  defendant,  with  the 
said  order  and  certificate,  by  delivering  a  true  copy  of  the 
said  order  and  certificate  to  the  said              ,  at  in  the 
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county  of  and  at  the  same  time  showing  to  the  said 

the  said  original  order  and  certificate.  And  I  did,  at  the 
same  time,  demand  of  the  said  the  said  sum  of 

but  the  said  did  not  then  pay  the  same,  or  any  part 

thereof,  to  me,  nor  has  he,  the  said  at  any  time  since 

paid  the  same,  or  any  part  thereof,  to  this  deponent,  or  to 
the  said  Prosecutor,  or  to  any  one  on  his  behalf,  as  I  have 
been  informed  by  the  said  Prosecutor,  and  verily  believe. 
And  that  the  said  sum  of  still  remains  unpaid. 

Sworn,  &c. 


Costs  of  View^  in  Under  Sheriff's  Account  under 

Rule  148. 

£    s.    d. 

For  travelling  expenses  to  the  under  sheriff, 
showers,  and  jurymen  expenses  actually  paid, 
if  reasonable. 

Fee  to  the  under  sheriff'  when  the  distance  does 

not  exceed  five  miles  from  his  office  1     1     0 

Where  such  distance  exceeds  five  miles  2     2     0 

And  in  case  he  shall  be  necessarily  absent  more 
than  one  day,  then  for  each  day  after  the  first 
a  further  fee  of  1     1     0 

Fee  to  each  of  the  showers  the  same  as  the  under 
sheriff,  calculating  the  distance  from  their  re- 
spective places  of  abode. 

Fee  to  each  of  the  common  jurymen  per  diem...     0     5     0 

Fee  to  each  special  juryman  per  diem  1     1     0 

Allowance  for  refreshment  to  the  under  sheriff, 
showers,  and  jurymen,  whether  common  or 
special,  each  per  diem  0     5     0 

To  the  bailiff  for  summoning  each  juryman  whose 
residence  is  not  more  than  five  miles  distance 
from  the  office  of  the  under  sheriff  0     2     G 

And  for  each  whose  residence  does    exceed    five 

miles  of  such  distance  0     5     0 
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Crown  Office  Rule,  dated  June  3,  1908,  amending  rule  17 
OF  the  Crown  Office  Rules,  1906,  in  pursuance  of  the 
Criminal  Appeal  Act,  1907  (7  Edw.  7,  c.  23,  s.  20  (3)). 

The  following  paragraphs  shall  be  added  to  rule  17  of  the 
Crown  Office  Rules,  1906,  and  shall  be  read  with  those 
rules: — 

Rule  17. 

Appeals  under  the  Criminal  Appeal  Act,  1907,  s.  20  (3), 
from  convictions  on  highway  indictments,  shall  be  set  down 
and  entered  at  the  Crown  Office. 

On  the  setting  down  of  an  appeal  under  the  Criminal 
Appeal  Act,  1907,  s.  20  (3),  if  the  indictment  has  not  already 
been  removed  into  the  King's  Bench  Division  for  the  purpose 
of  trial,  a  writ  of  certiorari  shall  be  issued  to  the  appellant  as 
a  matter  of  course  to  remove  the  indictment  and  all  things 
touching  the  same  into  the  King's  Bench  Division  for  the 
purpose  of  appeal  to  the  Court  of  Appeal  without  any  order 
or  recognizances. 


3rd  June,  1908. 


LOREBURN,  C. 

Alverstone,  C.  J. 

H.  H.  Cozens- Hardy,  M.  R. 

Roland  L.  Vaughan  Williams,  L.  J. 

J.  GoRELL  Barnes,  P. 

R.  J.  Parker,  J. 

Christopher  James. 
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The  Criminal  Appeal  Eules,  1908.  Rules  made,  with  the 

APPROVAL   OF  the   LoRD  CHANCELLOR  AND  THE   SECRETARY 

or  State,  by  the  Lord  Chief  Justice  and  the  Judges 
OF  THE  Court  of  Criminal  Appeal. 


Interpretation  of  Rules. 

1.  These  rules  may  be  cited  as  the  Criminal  Appeal  Rules,  Citation. 
1908,  and  shall  come  into  operation  on  the  18th  of  April, 

1908. 

2.  (a)  The  expression  "  the  Act "  shall  mean  the  Criminal  Definitions. 
Appeal  Act,  1907. 

The  expression  "  judge  of  the  Court  of  trial "  shall  mean 
the  judge  or  chairman  of  any  Court  from  the  conviction 
before  or  the  sentence  of  which  a  person  desires  to  appeal 
under  the  Act. 

The  expression  "  proper  officer  of  the  Court  of  trial "  shall 
mean  the  clerk  of  assize  or  clerk  of  the  peace,  or  other  person 
for  the  time  being  acting  as  such  in  any  Court  of  assize  or 
Court  of  quarter  sessions  or  as  officer  for  the  time  being  of 
any  Court  held  under  the  Central  Criminal  Court  Acts,  1834  to 
1881,  from  the  conviction  before  or  the  sentence  of  which  a 
person  desires  to  appeal  under  the  Act. 

The  expression  "  Secretary  of  State "  shall  mean  His 
Majesty's  Principal  Secretary  of  State  for  the  Home  Depart- 
ment. 

The  expression  "  registrar"  shall  include  any  person  tem- 
porarily appointed  by  the  Lord  Chief  Justice  from  among  the 
masters  of  the  Supreme  Court  acting  in  the  King's  Bench 
Division  to  act  during  the  absence  of  the  registrar  through 
sickness  or  other  unavoidable  cause. 

The  expression  "  shorthand  writer"  shall  mean  the  person 
or  persons  appointed  from  time  to  time  as  such  for  the  pur- 
poses of  sect.  16  of  the  Act. 

The  expression  "respondent"  shall  mean  the  person  who 
under  sect.  12  of  the  Act  has  the  duty  of  appearing  for  the 
Crown,  or  who  undertakes  the  defence  of  the  appeal. 
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The  expression  "  Government  department "  shall,  for  the 
purposes  of  these  rules,  be  deemed  to  include  the  commis- 
sioners of  police  of  the  Metropolis. 

The  expression  "  exhibits  "  shall  include  all  books,  papers, 
and  documents,  and  all  other  property,  matters  and  things 
whatsoever  connected  with  the  proceedings  against  any  person 
who  is  entitled  or  may  be  authorised  to  appeal  under  the  Act, 
if  the  same  have  been  forwarded  to  the  Court  of  trial  on  the 
person  accused  being  committed  for  trial  or  have  been  pro- 
duced and  used  in  evidence  during  the  trial  of,  or  other 
proceedings  in  relation  to  a  person  entitled  or  authorised 
under  the  Act  to  appeal,  and  any  written  statement  handed 
in  to  the  judge  of  the  Court  of  trial  by  such  person,  but  shall 
not  include  the  original  depositions  of  witnesses  examined 
before  the  committing  justice  or  coroner  nor  any  indictment 
or  inquisition  against  any  such  person  nor  any  plea  filed  in 
the  Court  of  trial. 

Interpretation  (b)  The  Interpretation  Act,  1889,  shall  apply  for  the  inter- 
Act,  1889,  to  pretation  of  these  rules  as  it  ap2)lies  for  the  interpretation  of 
ai)ply  to  rules,  an  Act  of  Parliament. 


Scheduled 
forms  to  be 
used. 


3.  The  forms  set  out  in  the  Schedule  to  these  rules,  or 
forms  as  near  thereto  as  circumstances  permit,  shall  be  used 
in  all  cases  to  which  such  forms  are  applicable. 


Notices  of 
appeal  to  be 
signed  by 
appellant  and 
addressed  to 
registrar. 


How  notices, 

&c.  may  be 
sent  or  given. 


Where  appel- 
lant unable 
to  write. 


Notices  of  Appeal. 

4.  (a)  Every  notice  of  ajDpeal  or  notice  of  application  for 
leave  to  appeal  or  notice  of  application  for  extension  of  time 
within  which  such  notice  shall  be  given  under  the  Act  shall 
be  signed  by  the  appellant  himself,  except  under  the  provi- 
sions of  paragraphs  (d)  and  (e)  of  this  rule. 

Any  other  notice  required  or  authorised  to  be  given  for  the 
purposes  of  the  Act  or  these  rules  shall  be  in  writing  and 
signed  by  the  person  giving  the  same  or  by  his  solicitor.  All 
notices  required  or  authorised  to  be  given  for  the  purposes  of 
the  Act  or  these  rules  to  the  Court  of  Criminal  Appeal  shall 
be  addressed  to  "  The  Registrar  of  the  Court  of  Criminal 
Appeal,  London." 

(b)  Any  notice  or  other  document  which  is  required  or 
authorised  by  the  Act  or  these  rules  to  be  given  or  sent  shall  be 
deemed  to  be  duly  given  or  sent  if  forwarded  by  registered 
post  addressed  to  the  person  to  whom  such  notice  or  other 
document  is  so  required  or  authorised  to  be  given  or  sent. 

(c)  When  an  appellant  or  any  other  person  authorised  or 
required  to  give  or  send  any  notice  of  appeal  or  notice  of  any 
application  for  the  purposes  of  the  Act  or  of  these  rules  is 
unable  to  write  he  may  affix  his  mark  thereto  in  the  presence 
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of  a  witness  who  shall  attest  the   Same  and  thereupon  such 
notice  shall  be  deemed  to  be  duly  signed  by  such  appellant. 

(d)  Where,    on  the    trial  of  a    person    entitled  to    appeal  Appellants' 
under  the  Act,  it  has  been  contended  that  he  was  not  respon-  representative 
sible  according  to  law  for  his  actions  on  the  ground  that  he  hirn  where'' 
was    insane    at    the   time  the  act  was   done  or  the   omission  question  of 
made  by  him,  any  notice  required  by  these  rules  to  be  given  insanity 
and    signed    by    the   appellant   himself    may   be    given    and  involved, 
signed  by  his  solicitor  or  other  person  authorised  to   act  on 

his  behalf. 

(e)  In  the  case  of  a  body  corporate  where  by  the  Act  or  Notice,  &c.  on 
these  rules  any  notice  or  other  document  is  required  to  be  behalf  of 
signed  by  the  appellant  himself,  it  shall  be  sufficient  com-  corporations, 
pliance  therewith  if  such  notice  or  other  document  is  signed 

by  the  secretary,  clerk,  manager,  or  solicitor  of  such  body 
corporate. 


Shorthand  Writers  and  Transcript  of  Notes. 

5.  (a)  Shorthand  writers  shall  be  apj)ointed  from  time  to  Shorthand 

time  as  required  for  the  purposes  of    the  Act  by  the  Lord  writers,  how 

Chancellor  and  the  Lord  Chief  Justice  for  such  period  and  on  appointed, 
such  conditions  as  they  shall  think  right. 

(b)  The    shorthand     writer     shall    sign    the    shorthand  Shorthand 
note  taken  by  him  of  any  trial  or  proceeding,  or  of  any  part  "^*5i'°j^ 
of   such  trial  or  proceeding,  and   certify  the   same   to   be   a  ^j^^  writerf 
complete  and  correct  shorthand  note  thereof,  and  shall  retain 

the  same  unless  and  until  he  is  directed  by  the  registrar  to 
forward  such  shorthand  note  to  him. 

(c)  The  shorthand  writer  shall,  on    being    directed    by  Transcript  to 
the  registrar,  furnish  to  him  for  the  use  of    the  Court  of  ^®  funnshed 
Appeal  a  transcript  of  the  whole  or  of  any  part  of  the  short-  ^J'rT^strar '''' 
hand  note  taken  by  him  of  any  trial  or  proceeding  in  refer- 
ence to  which  an  appellant  has  appealed  under  the  Act. 

(d)  The    shorthand    writer    shall    furnish    to    a     party  Party  inter- 
interested  in  a  trial  or  other  proceeding  in  relation  to  which  ^?^®4  ^^^ 

a  person  may  appeal  under  the  Act.  and  to  no  other  person,  gcript^from" 
a  transcript  of  the  whole,  or  of  any  part  of  the  shorthand  shorthand 
note  of  any  such  trial  or  other  proceedings,  on  payment  by  writer, 
such  party  interested  to  such  shorthand  writer  of  his  charges 
on  such  scale  as  the  Treasury  may  fix. 

(e)  A  party  interested  in  an  appeal  under  the  A  ct  may  Party  inter- 
obtain  from  the  registrar  a  copy  of  the  transcript  of    the  ^^!'^^  ^^y  ^.^' 
whole  or  of  any  part  of  such  shorthand  note  as  relates  to  the  frim^rris-"^* 
appeal  subject  to  the  provisions  of  sect.  16  of  the  Act.  trar. 
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Definition 
of  ' '  party 
interested." 


Transcript  to 
be  made  by 
writer  thereof 
or  some  other 
person  on  re^fis- 
trar's  directions. 


Verification 
of  transcript 
for  use  of 
Court  of 
Appeal. 


(f )  For  the  purposes  of  this  rule,  "  a  party  interested  " 
shall  mean  the  prosecutor  (not  being  the  Director  of  Public 
Prosecutions),  or  the  person  convicted,  or  any  other  person 
named  in,  or  immediately  affected  by,  any  order  made  by  the 
judge  of  the  Court  of  trial,  or  other  person  authorised  to  act 
on  behalf  of  a  party  interested,  as  herein  defined. 

(g)  Whenever  under  the  Act  or  these  rules  a  transcript  of 
the  whole  or  of  any  part  of  such  shorthand  note  is  required 
for  the  use  of  the  Court  of  Appeal  such  transcript  may  be 
made  by  the  shorthand  writer  who  took  and  certified  the 
shorthand  note,  or  by  such  other  competent  person  as  the 
registrar  may  direct. 

(h)  A  transcript  of  the  whole  or  any  part  of  the 
shorthand  note  relating  to  the  case  of  any  appellant  which 
may  be  required  for  the  use  of  the  Court  of  Appeal  shall  be 
typewritten  and  verified  by  the  person  making  the  same  by 
a  statutory  declaration  in  the  form  (VIII. )  in  the  schedule  to 
these  rules  that  the  same  is  a  correct  and  complete  tran- 
script of  the  whole,  or  of  such  part,  as  the  case  may  be,  of 
the  shorthand  note  purporting  to  have  been  taken,  signed, 
and  certified  by  the  shorthand  Avriter  who  took  the  same. 


Certificate  of  Judge  of  Trial. 

Judge's  certi-  6.  (a.)  The  certificate  of  the  judge  of  the  Court  of  trial 
ficate  under  under  sect.  3  (h)  of  the  Act  may  be  in  the  form  (I.)  in  the 
8.  3  (b).  schedule  to  these  rules. 


Judge's  certi- 
ficate may  be 
given  at  trial 
without 
application. 


(b)  The  judge  of  the  Court  of  trial  may,  in  any  case  in 
w  hich  he  considers  it  desirable  so  to  do,  inform  the  person 
convicted  before  or  sentenced  by  him  that  the  case  is  in  his 
opinion  one  fit  for  an  appeal  to  the  Court  of  Appeal  under 
sect.  3  (b),  and  may  give  to  such  person  a  certificate  to  that 
effect  in  the  form  (I.)  in  the  schedule  to  these  rules. 


Where  fine 
imposed  on 
conviction  to 
be  retained 
pending 
appeal. 

Person  in  cus- 
tody in  default 
of  payment  of 
fine,  deemed  to 
be  person  sen- 
tenced to 
imprisonment. 


Appeals  where  fine  only  is  inflicted. 

7.  (a)  Where  a  person  has,  on  his  conviction,  been  sen- 
tenced to  payment  of  a  fine,  and  in  default  of  payment  to 
imprisonment,  the  person  lawfully  authorised  to  receive  such 
fine  shall,  on  receiving  the  same,  retain  it  until  the  deter- 
mination of  any  appeal  in  relation  thereto. 

(b)  If  such  person  remains  in  custody  in  default  of 
payment  of  the  fine,  he  shall  be  deemed,  for  all  purposes  of 
the  Act  or  these  rules,  to  be  a  person  sentenced  to  imprison- 
ment. 
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(c)  Where    any    person    has     been     convicted     and     is  PerBon  fined 
thereupon   sentenced   to   the   payment   of   a   fine,   and,   in  ^ggs^^ntSaate 
default  of  such  payment  to  imprisonment,  and  he  intimates  appeal,  and 
to  the  judge  of  the  Court  of    trial  that  he  is  desirous  of  not  pay  fine, 
appealing  against  his  conviction  to  the   Court  of  Apj)eal,  Power  of 
either  upon  grounds  of  law  alone,  or,  with  the  certificate  of  Court  of  trial 
the  judge  of  the  Court  of  trial,  upon  any  grounds  mentioned  i°  ?^<^^  ^^^^^ 
in  sect.  3  (b)  of  the  Act,  such  judge  may,  if  he  thinks  right  co'SSnceT" 
so  to  do,  order  such  person  forthwith  to  enter  into  recog- 
nizances in  such  amount,  and  with  and  without  sureties  in 

each  amount  as  such  judge  may  think  right,  to  prosecute 
his  appeal.  And,  subject  thereto,  may  order  that  payment 
of  the  said  fine  shall  be  made  at  the  final  determination  of  his 
said  appeal,  if  the  same  be  dismissed,  to  the  registrar  of  the 
Court  of  Appeal,  or  as  such  Court  may  then  order.  The 
recognizance  under  this  rule,  shall  be  in  the  forms  (XX.) 
and  (XXI.)  in  the  schedule  hereto.  A  surety  becoming  duly 
bound  by  recognizance  under  this  rule  shall  be  deemed  to 
be,  for  all  purposes,  and  shall  have  all  the  powers  of  a  surety 
under  the  provisions  of  rule  29. 

The  proper  officer  of  the  Court  of  trial  shall  forward  the 
recognizances  of  the  appellant  and  his  surety  or  sureties  to 
the  registrar. 

(d)  An  appellant  who  has  been  sentenced  to  the  payment  Fine  to  be 
of  a  fine,  and   has  paid   the  same  in  accordance  with  such  repaid  on 
sentence,  shall,  in  the  event  of  his  appeal  being  successful,  be  s"^^^®^^  ^^ 
entitled,  subject  to  any  order  of  the  Court  of  Appeal,  to  the  ^PP^^  * 
return  of  the  sum  or  any  part  thereof  so  paid  by  him. 

(e)  If  an  appellant  to  whom  Rule  7  (c)  applies,  does  not  How  appel- 
sei  ve  in  accordance  with  these  rules,  a  notice  of  appeal  upon  l^^t  commit- 
grounds  of  law  alone,  or  with  the  certificate  of  the  judge  of  ^^^^  breach  of 
the  Court  of  trial  upon  any  grounds  mentioned  in  sect.  3  (b)  under  this 

of  the  Act,  within  ten  days  from  the  date  of  his  conviction  rule  may  be 
and  sentence,  the  registrar  shall  report  such  omission  to  the  dealt  with. 
Court  of  Appeal,  who  may,  after  notice  in  the  forms  (XXII.) 
and  (XXIII.)  in  the  Schedule  hereto  has  been  given  to  the  " 
appellant  and  his  sureties,  if  any,  order  an   estreat  of  the 
recognizances  of   the  appellunt  and  his  sureties  in   manner 
provided  by  Rule  29  (p)  hereof,  and  may  issue  a  warrant  for 
the  apprehension  of  the  appellant  and   may  commit  him  to 
prison   in  default  of  payment   of  his  fine,  or  may  make  such 
other  order  as  they  think  right. 

Custody  of  Exhibits  used  at  Trial. 

8.  (a)  The  judge  of  the  Court  of  trial  may  make  any  order  Judge's  direc- 

he  thinks  fit  for  the  custody,  disposal,  or  production  of  any  tions  as  to 

exhibits  in  the  case,  but  unless  he  makes  any  such  order,  custody  of 

exhibits. 
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Record  of 
judge's  direc- 
tions as  to 
custody  of 
exhibits. 

List  of 
exhibits  pro- 
duced before 
committal,  to 
be  made  by 
coroner  or 
clerk  to 
justices. 


exhibits  shall  be  returned  to  the  custody  of  the  person  pro- 
ducing the  same  or  of  the  solicitor  for  the  prosecution  or 
defence  respectively.  Such  person  or  solicitor  shall  retain 
the  same  pending  any  appeal  and  shall,  on  notice  from  the 
registrar  or  Director  of  Public  Prosecutions,  produce  or 
forward  the  same  as  and  when  required  so  to  do. 

(b)  The  proper  oflScer  of  the  Court  of  trial  shall  keep 
a  record  of  any  order  or  direction  of  the  judge  thereof  given 
under  this  rule. 

(c)  Whenever  a  person  is  committed  for  trial,  it  shall 
be  the  duty  of  the  coroner  or  of  the  clerk  to  the  justice 
committing  such  person  for  trial  to  make  and  forward,  with 
the  depositions  taken  in  relation  to  such  person,  a  complete 
list  of  such  exhibits  as  have  been  produced  and  used  in  evi- 
dence for  or  against  him  during  any  proceedings  before  such 
coroner  or  justice,  to  the  Court  before  which  such  person  is 
to  be  tried.  Such  list  shall  be  in  the  form  (XXXIII.)  in  the 
schedule  to  these  rules,  subject  to  the  necessary  modifica- 
tions, and  shall  be  signed  by  such  coroner  or  clerk.  The 
exhibits  appearing  on  such  list  shall  be  marked  with  con- 
secutive numbers  for  the  purpose  of  readily  identifying  the 
same. 

Any  exhibits  put  in  for  the  first  time  at  the  trial  shall  be 
added  to  such  list  by  the  proper  officer  of  the  Court  of  trial 
and  marked  as  herein  provided. 


Varying  order 
of  restitution 
of  property. 
Persons 
afPected  may 
appear  on 
appeal. 


Non-suspen- 
sion of  orders 
for  restitu- 
tion, &c.,  to 
be  subject  to 


Order  made  at  Trial.      Consequential  Orders  and  Suspension  of 
same  pending  Appeal. 

9.  Where,  upon  the  trial  of  a  person  entitled  to  appeal 
under  the  Act  against  his  conviction,  an  order  of  restitution 
of  any  property  to  any  person  has  been  made  by  the  judge  of 
the  Court  of  trial,  the  person  in  whose  favour  or  against 
whom  the  order  of  restitution  has  been  made,  any  person  in 
whose  favour  or  against  whom  an  order  to  which  Rule  10 
relates  has  been  made,  and,  with  the  leave  of  the  Court  of 
Appeal,  any  other  person,  shall,  on  the  final  hearing  by  the 
Court  of  Appeal  of  an  appeal  against  the  conviction  on  which 
such  order  of  res  itution  was  made,  be  entitled  to  be  heard  by 
the  Court  of  Appeal  before  any  order  under  the  provisions  of 
sect.  6,  sub-sect.  2,  of  the  Act,  annulling  or  varying  such 
order  of  restitution  is  made. 

10.  Where  the  judge  of  the  Court  of  trial  is  of  opinion  that 
the  title  to  any  property  the  subject  of  an  order  of  restitution 
made  on  a  conviction  of  a  person  before  him,  or  any  property 
to  which  the  provisions  of  sub-sect   1  of  sect.  24  of  the  Sale  of 
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Goods  Act,  1 893,  apply,  is  not  in  dispute,  he,  if  he  shall  be  property  or 
of   opinion   that    such    property  or    a    sample   or  portion  or  ^  sample,  &c. 
facsimile  representation  thereof  is  reasonably  necessary  to  be  gary  for  pur- 
produced  for  use  at  the  hearing  of  any  appeal,  shall  give  poses  of 
such  directions  to  or  impose  such  terms  upon  the  person  in  appeal, 
whose  favour  the  order  of  restitution  is  made,  or  in  whom 
such  property  revests   under  such   sub-section   as   he    shall 
think  right  in  order  to  secure  the  production  of  such  sample, 
portion  or  facsimile  representation  for  use  at  the  hearing  of 
any  such  appeal. 

11.  (a)  Where,    on    the    conviction    of    a     person,    the  Temporary 
judge  of    the  Court  of    trial  makes  an  order  condemning  suspension  of 
such  person  to  the  payment  of  the  whole  or  of  any  part  of  the  ^[^  conviction 
costs  and  expenses  of  the  prosecution  for  the  offence  of  which  ^^  to  money 
he  shall  be  convicted  out  of  any  moneys  taken  from  such  rewards, 
person  on  his  apprehension  or  otherwise,   or    where    such  costs,  &c. 
judge  lawfully  orders  a  reward  to  any  person  who  shall 
appear  to  have  been  active  in  the  apprehension  of  any  such 
convicted  person,   or  where  such  judge   makes  any    order 
under  sect.  30  of  the  Criminal  Law  Act,  1826  (7  Geo.  IV. 
c.  64),  or  under  sect.  74  of  the  Offences  against  the  Person 
Act,  1861  (24  &  25  Vict.  c.   100),  or  under  sect.  9  of  the 
Criminal  Law  Amendment  Act,  1867  (30  &  31  Vict.  c.  35), 
or  where  such    judge  makes    any  order    awarding    to    any 
person  aggrieved  any  sum  of  money  to  be  paid  by  such  con- 
victed person  under  the  Forfeiture  Act,  1870  (33  &  34  Vict. 
c.  23),  or  where  such  judge  lawfully  makes  on  the  conviction 
of  any  person  before  him  any  order  for  the  payment    of 
money  by  such  convicted  person  or  by  any  other  person  or 
any  order  affecting  the  rights  of  property  of  such  convicted 
person  the  operation  of  such  orders  shall  in  any  of  such  cases 
be  suspended  until  the  expiration  of  ten  days  after  the  day 
on   which    any    of    such  orders  were  made.      And   in  cases 
where  notice  of  appeal  or  notice  of  application  for  leave  to 
appeal  is  given  within  ten  days  from  and  after  the  date  of  the 
verdict  against   such  person,    such    orders  shall    be   further 
suspended  until  the  determination  of  the  appeal  against  the 
conviction  in  relation  to  which  they  were  made.     The  Court 
of  Appeal  may,  by  order,  annul  any  order  to  which  this  rule 
refers  on  the  determination  of  any  appeal  under  the  Act,  or 
may  vary  such  order,  and  such  order,  if  annulled,  shall  not 
take  effect,  and,  if  varied,  shall  take  effect  as  so  varied. 

The  proper  officer  of  the  Court  of  trial  shall  keep  a  record  of 
any  orders  to  which  this  rule  refers. 

(b)  Where  the  judge  of  the  Court  of  trial  makes  any  such  Judge's 
order  on  a  person  convicted  before  him,  as  in  this  rule  men-  directions  as 
tioned,  he  shall  give  such  directions  as  he  thinks  right  as  to  *^  property 
the  retention  by  any  person  of  any  money  or  valuable  securi- 
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ties  belonging  to  the  person  so  convicted  and  taten  from  such 
person  on  his  apprehension,  or  of  any  money  or  valuable 
securities  at  the  date  of  his  conviction  in  the  possession  of  the 
prosecution  for  the  period  of  ten  days,  or  in  the  event  of  an 
appeal,  until  the  determination  thereof  by  the  Court  of  Appeal. 
The  proper  officer  of  the  Court  of  trial  shall  keep  a  record  of 
any  directions  given  under  this  rule. 

(c)  Where  upon  conviction  of  any  person  of  any  offence 
any  disqualification,  forfeiture  or  disability  attaches  to  such 
person  by  reason  of  such  conviction,  sjich  disqualification,  for- 
feiture or  disability  shall  not  attach  for  the  period  of  ten  days 
from  the  date  of  the  verdict  against  such  person,  nor  in  the 
event  of  an  appeal  under  the  Act  to  the  Court  of  Appeal,  until 
the  determination  thereof.  This  rule  shall  not  affect  the  pro- 
visions of  sect.  8  of  the  Forfeiture  Act,  1870  (3.J  &  34  Vict. 
0.  23). 

(d)  When  the  judge  of  the  Court  of  trial  on  the  convict- 
tion  of  a  person  before  him  makes  any  order  for  the  payment 
of  money  by  such  person  or  by  any  other  person  upon  such 
conviction,  and,  by  reason  of  this  rule,  such  order  would  other- 
wise be  suspended,  such  judge  may,  if  he  thinks  right  so  to 
do,  direct  that  the  operation  of  such  order  shall  not  be  sus- 
pended unless  the  person  on  whom  such  order  has  been 
made  shall  in  such  manner,  and  within  such  time  as  the  said 
judge  shall  direct,  give  security  byway  of  undertaking  or  other- 
wise for  the  payment  to  the  person  in  whose  favour  such  order 
shall  have  been  made  of  the  amount  therein  named.  Such 
security  may  be  to  the  satisfaction  of  the  person  in  whose 
favour  the  order  for  payment  shall  have  been  made,  or  of  any 
other  person  as  such  judge  shall  direct. 

(e)  Where,  on  a  conviction,  any  property,  matters  or  things 
the  subject  of  the  prosecution  or  connected  therewith,  are  to  be 
or  may  be  ordered  to  be  destroyed  or  forfeited  under  the  pro- 
visions of  any  statute,  the  destruction  or  forfeiture,  or  order 
for-  destruction  or  forfeiture  thereof,  shall  be  suspended  for 
the  period  of  ten  days  from  and  after  the  date  on  which  the 
verdict  on  such  indictment  was  returned,  and  in  the  event  of 
an  appeal  under  the  Act,  shall  be  further  suspended  until  the 
determination  thereof  by  the  Court  of  Appeal. 

(f)  Where,  upon  conviction  of  any  person  of  any  offence, 
any  claim  may  be  made,  or  any  proceedings  may  be  taken 
under  any  statute  against  such  person,  or  any  other  person, 
in  consequence  of  such  conviction,  such  proceedings  shall  not 
be  taken  until  after  the  period  of  ten  days  from  the  date  on 
which  the  verdict  against  such  person  was  returned,  nor  in  the 
event  of  an  appeal  under  the  Act  to  the  Court  of  Appeal  until 
the  determination  thereof. 

Any  person  affected  by  any  orders  which  are  suspended  under 
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this  rule  may,  with  the  leave  of  the  Court  of  Appeal,  be  heard 
on  the  final  determination  of  any  appeal,  before  any  such 
orders  are  varied  or  annulled  by  the  Court  of  Appeal. 

12.  The  time  during  which  an  order  of  restitution,  or  the  Period  of 
operation  of  sub- sect.  I  of  sect.   24  of  the  Sale  of  Goods  Act,  suspension  of 
1903,  is  suspended  under  sect.  6  of  the  Act,  shall  commence  orders  under 
to  run  from  the  day  on  which  the  verdict  of  the  jury  was  ^^^  "  ^  ' 
returned,   and,  in  cases  where  notice  of  appeal  or  notice  of 
application  for  leave  to  appeal  is  duly  given  within  ten  days 

after  such  day,  the  period  of  suspension  of  such  order  or  of 
the  operation  of  the  sub-section  shall  continue  until  the  deter- 
mination of  the  appeal. 

13.  (a)  The  clerk  of    the  Court  of    trial  or  other  officer  Certificate  of 
thereof,  having  the  custody  of  the  records  of  such  Court,  or  <^onviction 
the  deputy  of  such  clerk  or  other  officer,  shall  not  issue,  under  ^^^^^  issue 
any  statutes   authorising  him  so  to  do,  a  certificate  of  convic-  afte/con-^*^ 
tion  of  any  person  convicted  on  indictment  in  the  Court  to  viction. 
which  he  is  such  clerk,  officer,  or  deputy,  for  the  period  of 

ten  days  after  the  actual  day  on  which  such  conviction  took 
place,  nor  in  the  event  of  such  clerk,  officer,  or  deputy  re- 
ceiving information  from  the  registrar  of  the  Court  within 
such  ten  days  that  a  notice  of  appeal  or  if  application  for 
leave  to  appeal  has  been  given  under  the  Act,  until  the  deter- 
mination thereof. 

(b)  Where  an  application  is  made  to  such  clerk,  officer,  or  After  ten 
deputy  to  issue  such  certificate  of  conviction  as  in  this  rule  days  from 
mentioned  after  the  expiration  of  the  said  period  of  ten  days,  conviction, 
he  shall  require,  before  issuing  the  same,  to  be  satisfied  that  f'lerk  to  be 
there   is  no    appeal  then   pending   in  the    Court   of  Appeal  appeal    "" 
against  such  conviction.      A  person  desirous  of  obtaining  a  pending- 
certificate    of  conviction  from    such  clerk,  officer,    or  deputy  before  issuing 
shall  be    entitled    to  obtain  from    the    registrar  a  certificate  certificate  of 
in    such    form    as    the  said    registrar    may  think    right    for  ^o^^i^i^ion. 
the    purpose  of    satisfying    by  thn  production    thereof,  such 
clerk,   officer,  or  deputy  that  no  appeal  against  such  convic- 
tion is  then  pending.      After  the   expiration  of  two  months 
from  the  date  of  the  conviction  a  certificate  thereof  may  be 
issued  by  such  clerk,  officer,  or  dtjputy  as  heretofore,   except 
in  cases  in  which  he  has  had  notice  of  an  appeal  still  unde- 
termined. 

For  the  purposes  of  this  rule  the  expression  "  conviction  " 
shall  mean  the  verdict  or  plea  of  guilty  and  any  final  judg- 
ment passed  thereon. 
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Judge's  note 
to  be  fur- 
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Appeal. 


Registrar  to 
furnish  judge 
of  Court  of 
trial  with 
materials  for 
report. 


Notes  and  Report  of  Judge  of  Trial. 

14.  The  registrar  when  he  has  received  a  notice  of  appeal, 
or  a  notice  of  application  for  leave  to  appeal  under  the  Act, 
or  a  notice  of  application  for  extension  of  the  time  within 
which  under  the  Act  such  notices  shall  be  ^iven,  or  when  the 
Secretary  of  State  shall  exercise  his  powers  under  sect.  19 
of  the  Act,  shall  request  the  judge  of  the  Court  of  trial  to 
furnish  him  with  the  whole  of  or  any  part  of  his  note  of  the 
trial  or  with  a  copy  of  such  note  or  any  part  thereof,  and 
such  judge  of  the  Court  of  trial  shall  thereupon  furnish  the 
same  to  the  registrar  in  accordance  with  such  request. 

15.  (a)  The  registrar  when  he  has  received  a  notice  of 
appeal,  or  a  notice  of  application  for  leave  to  appeal  under 
the  Act,  or  a  notice  of  application  for  extension  of  time 
within  which  under  the  Act  such  notices  shall  be  given,  or 
when  the  Secretary  of  State  shall  exercise  his  powers  under 
sect.  19  of  the  Act,  or  whenever  it  appears  to  be  necessary 
for  the  proper  determination  of  any  appeal  or  application,  or 
for  the  due  performance  of  the  dutie.s  of  the  Court  of  Appeal 
under  the  said  section  may  and,  whenever  in  relation  to  any 
appeal  under  the  Act  the  Court  of  Appeal  or  any  judge 
thereof  directs  him  so  to  do,  shall,  request  the  judge  of  the 
Court  of  trial  to  furnish  him  with  a  report  in  writing, 
giving  his  opinion  upon  the  case  generally  or  upon  any  point 
arising  upon  the  case  of  the  appellant,  and  the  judge  of 
the  Court  of  trial  shall  furnish  the  same  to  the  registrar 
in  accordance  with  such  request. 

(b)  The  report  of  the  judge  shall  be  made  to  the  Court 
of  Appeal,  and  except  by  leave  of  the  Court  or  a  judge 
thereof  the  registrar  shall  not  furnish  to  any  person  any 
part  thereof. 

16.  When  the  registrar  shall  request  the  judge  of  the 
Court  of  trial  to  furnish  a  report  under  these  rules,  lie 
shall  send  to  such  judge  of  the  Court  of  trial  a  copy  of 
the  notice  of  appeal  or  notice  of  application  for  leave  to 
appeal  or  notice  of  application  for  extension  of  time  within 
which  under  the  Act  such  notice  shall  be  given  or  any 
other  document  or  information  which  he  shall  consider 
material,  or  which  the  Court  of  Appeal  at  any  time  shall 
direct  him  to  send,  or  with  which  such  judge  may  request 
to  be  furnished  by  the  registrar,  to  enable  such  judge  to 
deal  in  his  report  with  the  appellant's  case  generally  or 
with  any  point  arising  thereon. 
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Notices  of  Appeal  and  Period  for  Appealing ;  Abandonment 

of  Appeals. 

17.  A  person  desiring,  under  the  provisions  of  the  Act,  to  Obligation  on 
appeal  to  the  Court  of  Appeal  against  his  conviction  or  sen-  appellants  to 
tence,  shall  commence  his  appeal  by  sending  to  the  registrar  ^j^  "P  forms 
a   notice  of  appeal  or  notice  of  application  for    leave    to  noUceTand 
appeal,  or  notice  of  application  for  extension  of  time  within  answer  ques- 
which  such  notice  shall  be  given,  as  the  case  may  be,  in  the  tions  thereon, 
form  of  such  notices  respectively  set  forth  in  the  schedule 

to  these  rules,  and  in  the  notice  or  notices  so  sent,  shall 
answer  the  questions  and  comply  with  the  requirements  set 
forth  thereon,  subject  to  the  provisions  of  Rule  45. 

18.  The  time  within  which  a  person  convicted  shall  give  Time  for 
notice  of  appeal  or  notice  of  his  application  for  leave  to  appealing 
appeal  to  the  Court  of  Criminal  Appeal  against  his  convic-  ^^^^^ction 
tiou,   shall  commence   to  run   from   the  day  on  which  the  to  run  from 
verdict  of  the  jury  was  returned,  whether  the  judge  of  the  verdict. 
Court  of  trial  shall  have  passed  sentence  or  pronounced  final 
judgment  upon  him  on  that  day  or  not. 

19.  The  time  within  which  a  person    convicted   and   sen-  Time  for 
tenced    shall  give  notice  of  appeal  or  notice  of  application  appealing 
for  leave  to  appeal  against  such  sentence  under  the  Act  to  against  sen- 
the  Court  of  Criminal  Appeal   shall  commence  to  run  from  from  pro^" 
the  day  on  which  such  sentence  shall  have  been  passed  upon  nouncement 
him  by  the  judge  of  the  Court  of  trial.  of  sentence. 

20.  (a)  When    the    registrar    has    received    a    notice    of  Registrar 
appeal,  or  a  notice  of  application  for  leave  to  appeal,  or  a  to  require 
notice  of  application  for  extension  of  time  within   which,  proper  of&cer 
under  the  Act,  such  notices  shall  be  given,  or  where  the  triaUo  furnish 
Secretary  of  State  shall  exercise  his  powers  under  sect.  19  him  with 

of  the  Act,  he  shall  forthwith  apply  to  the  proper  officer  of  particulars, 
the  Court  of  trial  for  the  particulars  of  the  trial  and  con-  *o.  of  trial, 
viction  according  to  the  form  (II. J  in  the  schedule  hereto, 
and  for  the  calendar  supplied  to  the  judge  of  the  Court  of 
trial  or  a  copy  thereof  so  far  as  the  same  refers  to  the 
appellant,  and  such  officer  shall  forthwith  furnish  the  same 
to  the  registrar. 

(b)  The  registrar  may,  if  it  appears  to  him  to  be  neces-  Registrar  to 
sary  for  the  proper  determination  of  any  appeal  or  applica-  require 
tion  or  for  the  due  performance  of  the  duties  of  the  Court  of  PJ"oper  officer 
Appeal  under  the  said  section  or  whenever  in  any  such  cases  trial  to 
he    is    directed    by  the    Court    of    Appeal   so   to    do,  shall  furnish 
require  the  proper  officer  of  the  Court  of  trial  to  furnish  him  with 
him  with  the   original  depositions  of  witnesses    examined  Repositions, 
before  the  committing  justice  or  coroner,  or  with  any  ex-    ^   ^  ^^^  ^' 
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pleas,  &c.  for 
use  of  Court 
of  Appeal. 


Prosecutor  at 
trial  to  be 
ascertained. 


Notice  of 
application 
for  leave  to 
appeal. 


Abandon- 
ment of 
appeal. 


Notice  of 
application 
for  extension 
of  time  for 
appealing. 


hibif,  retained  by  such  officer,  and  with  the  indictment  or 
indictments  or  inquisition  against  the  appellant,  or  with  an 
abstract  -or  copy  thereof  or  any  part  thereof  or  with  any 
plea  filed  in  the  Court  of  trial,  and  such  officer  shall  forthwith 
furnish  the  same  to  the  registrar. 

21.  The  proper  officer  of  the  Court  of  trial  shall  ascertain 
and  record  in  every  case  the  name  and  address  of  the  person, 
whether  a  i)rivate  prosecutor  or  not,  who  is  responsible  for 
and  is  carrying  on  a  prosecution  in  such  Court,  and  the  name 
and  address  of  the  solicitor,  if  any,  for  the  prosecution-. 

22.  Where  the  Court  of  Appeal  has,  on  a  notice  of  applica- 
tion for  leave  to  appeal  duly  served,  and  in  the  form  pro- 
vided under  these  rules,  given  an  appellant  leave  to  appeal, 
it  shall  not  be  necessary  for  such  appellant  to  give  an\- 
notice  of  appeal,  but  the  notice  of  application  for  leave  to 
appeal  shall  in  such  case  be  deemed  to  be  a  notice  of  appeal. 

28.  An  appellant  at  any  time  after  he  has  duly  served 
notice  of  appeal  or  of  application  for  leave  to  appeal,  or 
of  application  for  e.xtension  of  time  within  which  under 
the  Act  such  notices  shall  be  given,  may  abandon  his  appeal 
by  giving  notice  of  abandonment  thereof  in  the  form  (III.) 
in  the  schedule  to  these  rules  to  the  registrar,  and  upon  such 
notice  being  given  the  appeal  shall  be  deemed  to  have  been 
dismissed  by  the  Court  of  Appeal. 

24.  An  application  to  the  Court  of  Appeal  for  an  exten- 
sion of  time  within  which  notices  may  be  given  shall  be 
in  the  form  (IX.)  in  the  schedule  hereto.  Every  person 
making  an  application  for  such  extension  of  time  shall  send 
to  the  registrar,  together  with  the  2)roper  form  of  such  ap])li- 
cation,  a  form,  duly  tilled  up,  of  notice  of  appeal,  or  of 
notice  of  application  for  leave  to  appeal,  appro})riate  to  the 
ground  or  grounds  upon  which  he  desires  to  question  liis 
conviction  or  sentence,  as  the  case  may  be. 


How  applica- 
tion for  leave 
to  appeal  and 
other  pre- 
liminary ap- 
plications are 
to  be  dealt 
■with. 


Proceedings  before  Judge  of  Appeal  Court  under  sect.  17. 

25.  (a)  Notice  of  application  for  leave  to  ap})eal  or  for 
extension  of  time  within  which  notice  of  appeal  or  notice 
of  application  for  leave  to  appeal  shaK  be  given  under  the 
Act  in  the  forms  in  the  schedule  hereto,  and  the  answers  to 
the  question  on  forms  (IV.),  (V.),  (VI.)  and  (VII.),  which 
an  appellant  is  by  these  rules  required  to  make,  in  refer- 
ence to  legal  aid  being  assig-ned  to  him.  or  to  leave  being 
granted  to  him  to  be  present  at  the  hearing  of  his  a])peal, 
shall  be  deemed  to  be  applications  to  the  Court  of  Appeal 
in  such  matters  respectively. 
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(b)   The   registrar  when   any  application    mentioned    in  Procedure 
this  rule  has  been  dealt  with  by  .such  judge  shall  notify  to  where  judge 
the  appellant  the  decision.     In  the  event  of  such  judge  re-  of  Court  of 
fusing  all  or  any  of  such  applications  the  registrar  on  noti-  refuses  appli- 
fying  such  refusal  to  the  appellant  shall  forward  to  him  cations  under 
form  (XIII.)  in  the  schedule  hereto  which  form  the  appel-  s.  17  of  Act. 
lant  is  hereby  required  to  fill  up  and  forthwith  return  to  the 
registrar.     If  the  appellant  does  not  desire  to  have  his  said 
application  or    applications    determined    by   the   Court   of 
Ap])eal  as  duly  constituted  for  the  hearing  of  appeals  under 
the  Act,  or  does  not  return  within  five  days  to  the  registrar 
form  (XIV. )  duly  filled  up  by  him,  the  refusal  of  his  appli- 
cation or  applications  by  such  judge  shall  be  final.     If   the 
appellant  desires  that  his  said  apjilication  or  applications 
shall  be  determined  by  the  Court  of  Appeal  as  duly  consti- 
tuted for  the  hearing  of  appeals  under  the  Act  and  is    not 
legally   represented  he  may,  if  the   Court  of  Appeal  give 
him  leave,  be  present  at  the  hearing  and  determination  by 
the  Court  of  Appeal  of  his  said  application:   provided  that 
an  appellant  who  is  legally  represented  shall  not  be  entitled 
to  be  present  without  special  leave  of  the  Court  of  Appeal. 

When  an  appellant  duly  fills  up  and  returns  within  the 
prescribed  time  to  the  registrar  form  (XIV.)  expressing  a 
desire  to  be  present  at  the  hearing  and  determination  by  the 
Court  of  Appeal  of  the  applications  mentioned  in  this  rule, 
such  form  shall  be  deemed  to  be  an  application  by  the  appel- 
lant for  leave  to  be  so  present.  And  the  registrar,  on  receiv- 
ing the  said  form,  shall  take  the  necessary  steps  for  placing 
the  said  application  before  the  Court  of  Appeal.  If  the 
said  application  to  be  present  is  refused  by  the  Court  of 
Appeal,  the  registrar  shall  notify  the  appellant;  and  if  the 
said  application  is  granted,  the  registrar  shall  notify  the 
appellant  and  the  governor  of  the  prison  wherein  the  appel- 
lant is  in  custody,  and  the  prison  commissioners,  as  pro- 
vided by  these  rules.  For  the  purpose  of  constituting  a 
Court  of  Appeal  the  judge  who  has  refused  any  such  applica- 
tion may  sit  as  a  member  of  such  Court,  and  take  part  in 
determining  such  application. 

(c)  A  judge  of  the  Court  of  Appeal  sitting  under  the  Sittings  of  a 
provisions  of  sect.  17  of  the  Act  may  sit  and  act  wherever  judge  under 
convenient.  ®' 


Procedure  under  Crown  Cases  Act,  1848. 

26.   (a)  Where  a  person  entitled  to  appeal  under  the  Act  Procedure  for 
on  grounds  of  appeal  involving  a  question  of  law  alone,  and  adoption  of 
his  appeal  is  not  dealt  with  under  the  provisions  of  sect.  15,  A^t^848.^^^ 


536 


APPENDIX  J. 


Materials  to 
be  supplied 
to  judge  for 
stateraeut  of 
special  case. 


Judge  to 
forward  special 
case  to  registrar 
and  copies  to  be 
supplied  to 
appellant  and 
respondent. 

These  rules 
to  apply  to 
convicted 
persons  where 
case  stated 
under  Crown 
Cases  Act, 
1848. 


sub-sect.  2,  of  the  Act,  an  application  bv  him  or  by  the 
respondent  may  at  any  time  be  made  to  the  Court  of  Appeal 
that  the  questions  pf  law  raised  in  such  appeal  should  be 
decided  by  the  Court  of  Appeal  in  accordance  with  the  pro- 
cedure under  the  Crown  Cases  Act,  1848,  as  amended  by  the 
Act.  'And  the  Court  of  Appeal  may  upon  such  application, 
or  upon  a  report  made  to  them  by  the  registrar  that  the 
procedure  under  the  Crown  Cases  Act,  1848,  as  amended  by 
the  Act,  would,  in  his  opinion,  be  a  more  convenient  method 
of  dealing  with  the  points  of  law  raised  in  such  appeal, 
make  an  order  that  the  same  shall  be  so  dealt  with. 

(b)  When  an  order  has  been  made  under  this  rule,  the 
registrar  shall  notify  the  judge  of  the  Court  of  trial  thereof, 
and  shall  forward  to  him  for  the  purpose  of  giving  to  him 
facilities  in  the  statement  of  the  case,  a  copy  of  the  notice 
of  appeal  and  any  supplemental  or  e.xplanatory  statement 
furnished  by  the  appellant  to  the  registrar  and  any  other 
information  or  material  which  the  registrar  may  think  neces- 
sary or  such  judge  may  require. 

(c;  The  judge  of  the  Court  of  trial  shall  forward  a  case 
stated  by  him  in  pursuance  of  this  rule  to  the  registrar,  to- 
gether with  all  documents  or  other  material  received  from 
the  registrar,  who  shall  on  receiving  the  same  send  a  copy  of 
such  case  to  the  appellant  and  respondent  respectively. 

(d)  Where  under  the  provisions  of  the  Crown  Cases  Act, 
1848,  the  judge  of  the  Court  of  trial  states  a  case  for  the 
consideration  of  the  Court  for  Crown  Cases  Reserved,  the 
person  convicted  shall  for  the  purposes  of  these  rules  be 
deemed  to  be  an  appellant  who  has  apj^ealed  under  sect.  3  (a) 
of  the  Act,  provided  that  in  such  case  sect.  15,  sub-sect.  2 
thereof  shall  not  apply. 


Registrar's 
duties  as  to 
ascertaining 
respondent. 


Duties  of  Director  of  Public  Prosecutions. 

27.  (a)  When  the  registrar  has  received  a  notice  of  appeal, 
or  a  notice  of  appeal  on  grounds  of  laAv  alone,  which  does 
not,  in  his  opinion,  fall  within  the  provisions  of  sect.  15, 
sub-sect.  2,  of  the  Act,  or  where  leave  to  appeal  is  granted  to 
any  appellant,  he  shall  forthwith  ascertain  from  the  person 
specified  in  form  (II.)  as  the  prosecutor,  unless  such  person 
shall  be  the  Director  of  Public  Prosecutions,  or  a  Govern- 
ment department,  or  from  the  solicitor  of  such  2>6rson, 
whether  the  prosecutor  intends  to  undertake  the  defence 
of  the  appeal.  And  in  the  event  of  the  prosecutor 
declining  to  undertake  the  defence  of  the  appeal,  notice  to 
that  effect  shall  be  sent  by  the  registrar  to  the  Director  of 
Public  Prosecutions. 
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Where  such  prosecutor  in  the  Court  of  trial  was  the 
Director  of  Public  Prosecutions,  the  registrar  shall  notify 
him  of  such  appeal. 

(b)  It  shall  be  the  duty  of  a  prosecutor  who  declines  to 
undertake  the  defence  of  an  appeal,  and  of  his  solicitor,  to 
furnish  to  the  registrar  and  the  Director  of  Public  Prosecu- 
tions, or  either  of  them,  any  information,  documents,  matters, 
and  things  in  his  possession  or  under  his  control  connected 
Avith  the  proceedings  against  the  appellant,  which  the  regis- 
trar or  Director  of  Public  Prosecutions  may  require  for  the 
purposes  of  their  duties  under  the  Act. 

28.  Where  the  defence  of  an  appeal  is  undertaken  by  a 
private  prosecutor  the  Court  of  Appeal  may,  at  any  stage  of 
the  proceedings  in  such  appeal,  if  it  shall  think  right  so  to 
do,  order  that  the  Director  of  Public  Prosecutions  or  the 
solicitor  of  a  Government  department  shall  take  over  the 
defence  of  the  appeal  and  be  responsible  on  behalf  of  the 
Crown  for  the  further  proceedings  in  the  same. 


Prosecutor  to 
afford  all 
information, 
documents, 
&c.  to  regis- 
trar and 
Director  of 
Public  Prose- 
cutions. 

Court  may 
at  any  stage 
substitute 
Director  of 
Public  Prose- 
cutions for  a 
private 
prosecutor. 


Procedure  on  applications  for  Bail :  Rights  of  Sureties : 
Estreat  of  Recognizances. 

29.  (a)  When  the  Court  of  Appeal  under  the  Act  admits 
an  appellant  to  bail  pending  the  determination  of  his  appeal 
on  an  application  by  him  duly  made  in  compliance  with 
these  rules,  the  Court  shall  specify  the  amounts  in  which 
the  appellant  and  his  surety  or  sureties  (if  any  be  required) 
shall  be  bound  by  recognizance,  and  shall  direct,  if  they 
think  right  so  to  do,  before  whom  the  recognizances  of  the 
appellant  and  his  surety  or  sureties  (if  any)  may  be  taken. 

(b)  In  the  event  of  the  Court  of  Appeal  not  making  any 
special  order  or  giving  special  directions  under  this  rule, 
the  recognizances  of  the  appellant  may  be  taken  before  a 
justice  of  the  peace  being  a  member  of  the  visiting  com- 
mittee of  and  at  the  prison  in  which  he  shall  then  be  con- 
lined  or  the  governor  thereof,  and  the  recognizances  of  his 
surety  or  sureties  (if  any)  may  be  taken  before  any  petty 
sessional  court. 


Bail. 
Court  of 
Appeal  to 
specify 
amount  and 
before  whom 
recognizances 
to  be  taken. 


Appellant's 
recognizances  to 
be  taken  before 
a  visiting 
justice. 

Surety's  recog- 
nizances before 
petty  sessional 
Court. 


(c)  The    registrar    shall    notify   the    appellant  and  the  Apiiellant  and 
governor  of  the  prison  within  which  he  is  confined,  the  terms  P'^ison  gover- 
and  conditions  on  which  the  Court  shall  admit  the  appellant  notice  of  terms 
to  bail  under  the  Act.  of  bail. 

(d)  The   said  petty  sessional  court  shall  be  entitled  to  Police  of 
require  the  assistance  of  the  police  acting  within  such  petty  district  to 

•        1    J  •    •   •        £       ±1,  £         1  •         •         -J.     assist  petty 

sessional  division  tor  the  purpose  or  making  inquiry  as  to  sessional 
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court  in 
inquiring'  as 
to  surety's 
sufficiency. 


Appellant's 
and  surety's 
recognizances 
to  be  for- 
warded to 
registrar. 

Clerk  to  give 
surety  certifi- 
cate of  recog- 
nizances. 

Registrar  on 
receiving 
recognizances 
in  due  form 
to  notify 
governor  of 
prison  to 
release 
appellant. 

Form  of 
recognizance. 

Presence  of 
appellant 
on  bail,  at 
hearing  of 
his  appeal. 


Varying  order 
for  bail,  by 
Court  of 
Appeal. 


Provisions  for 
sureties  dis- 


the  sufficiency  or  otherwise,  of  am-  person  offering  himself 
as  a  surety  on  behalf  of  auy  appellant  who  lias,  under  the 
Act,  been  granted  bail,  and  it  shall  be  the  duty  of  sucli 
police  to  give  such  awsistance  to  and  as  and  when  required 
by  a  petty  sessional  court  under  this  rule. 

(e)  After  the  reuoguizauces  of  a  surety  have  been  duly  taken 
under  these  rules  by  such  petty  sessional  court,  the  clerk 
thereof  shall  forward  such  recognizance  to  the  registrar,  aud 
the  governor  of  the  prison  in  which  the  appellant  is  then  con- 
liued  shall,  alter  the  a])pellant'8  recogni/auces  has  been  duly 
taken  in  pursuance  of  this  rule,  forward  the  same  to  the 
registrar.  The  clerk  shall  alter  the  re(  ognizances  of  a  surety 
are  takeu  give  to  him  a  certihcate  in  the  Form  XV.  in  the 
schedule  hereto,  which  such  surety  shall  s>ign,  aud  retain. 

(f)  The  registrar  on  being  satisfied  that  the  lecogoizauces 
of  the  appellant  and  his  surety  or  sureties  (if  any)  are  in  due 
form  and  in  compliance  with  the  order  of  the  Court  admitting 
the  appellant  to  bail,  shall  send  in  the  Form  XII.  in  the 
schedule  to  these  rules  a  notice  to  the  governor  of  the  prison 
in  which  the  appellant  shall  then  be  confined.  This  notice, 
when  received  by  the  said  governor,  shall  be  a  sufficient 
authority  to  him  to  release  the  appellant  from  custody. 

(g)  The  recognizances  provided  for  in  this  rule  shall  be  in 
the  Forms  X.  and  XI.  in  the  schedule  hereto. 

{h)  An  appellant  who  has  been  admitted  to  bail  under  the 
Act  shall,  hy  the  order  of  the  Court  of  Appeal  or  a  judge 
thereof  under  which  he  was  so  admitted  to  bail,  be  ordered 
to  be  and  shall  be  personally  present  at  each  and  every 
hearing  of  his  appeal,  and  at  the  final  determination  thereof. 
The  Court  of  A[>peal  may,  in  the  event  of  such  appellant  not 
being  present  at  any  hearing  of  his  appeal,  if  they  think  right 
so  to  do.  decline  to  consider  the  appeal,  and  may  proceed  to 
summardy  dismiss  the  same,  and  may  issue  a  warrant  for  the 
apprehension  of  the  appellant  in  the  Form  XIX.  in  the 
schedule  hereto.  Provided  that  the  Court  of  Appeal  may 
consider  the  appeal  in  his  absence,  or  make  such  other  order 
as  they  think  right. 

{\)  When  an  appellant  is  present  before  the  Court  of 
Appeal,  such  Court  may  on  an  application  made  by  any 
person  or,  if  they  think  right  S(j  to  do,  without  any  applica- 
tion make  any  order  admitting  the  appellant  to  bail,  or  revoke 
or  vary  any  such  order  previously  made,  or  enlarge  from  time 
to  time  the  recognizance  of  the  appellant  or  of  his  sureties  or 
substitute  any  other  surety  for  a  surety  previously  bound  as 
they  think  right. 

(j)  Where  the  surety  or  sureties,  for  au  appellant  under 
the  Act,  upon  whose  recognizances  such  appellant  has  been 
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released  oa  hail  by  the  Court  of  Criminal  Appeal,  suspects  charging  their 

that  the  said  appellant  is  about  to  depart  out  of  Euj^land  or  obligations. 

Wales,  or  in  any  manner  to  fail  to  observe  the  conditions  of 

his  recognizances  on  which  he  was  so  released,  such  surety  or 

sureties  may  lay  an  information  before  one  of   His  Majesty's 

justices  of  the  peace   acting  in  and  for  the  petty   sessional 

division  in  which  the  said  appellant  is,  or  is  by  such  surety  or 

sureties  believed   to    be,  or  in  which  such  surety  or  sureties 

may  then   be,  in   the    Form    XVI.    in    the    schedule    hereto, 

and   such    justice    shall    thereupon    issue    a   warrant  in   the 

Form  XVII.   in  the    schedule  hereto,  for  the  apprehension 

of  the  said  appellant. 

(k)  The  said  appellant  shall,  on  being  apprehended  under  How  appel- 
the  said  warrant,  be  brought,  before  the  petty  sessional  court  ^'"^^^  t>n  bail  to 
in  and  for  which   the  said  justice  acts   before  whom  the  said  ^e  aeait  witn 
information   was   laid,    or  some  other    petty   sessional   court  instance  of 
specified  in  the  said  warrant.     The  said  pettv  sessional  c.)urt  sureties, 
shall  on  verification  of  the  said  information  by  oath  of  the 
informant,  by  warrant  of  commitment  in  the  Form   XVIII. 
in  the  schedule  hereto,    commit  him  to  the  prison  to  which 
persons  charged  with  indictable  offences   before  such   petty 
sessional  court  are  ordinarily  committed.    The  governor  of  such 
prison  shall,  unless  such  prison  was  the  prison  from  which 
the  appellant   was  released  on  bail  under  these  rules,  notify 
the  Prison  Commissioners  of  such  commitment,  as  in  this  rule 
mentioned. 

Where  the  appellant  is  by  such  petty  sessional  court  com- 
mitted to  a  prison  which  was  not  the  prison  from  which  he 
was  released  on  bail  after  his  conviction,  the  Prison  Commis- 
sioners, subject  to  any  order  of  the  Court  of  Appeal,  may 
transfer  him  to  the  prison  from  which  he  was  so  released. 

(1)  The  clerk  of  the  said  petty  sessional  court  on  the  com-  Arrest  and 
mitment  of  any  such   appellant,   shall  forthwith    notify   the  appeUaST)  be 
registrar  to   that  effect,   and  forward  to  him  the  said  infor-  notified  to 
mation  and  the  deposition  in  verification  thereof  taken  before  clerk  to  petty 
such  petty  sessional  court  together  with  a  copy  of  the  said  sessional  com-t. 
warrant  of  commitment. 

(m)  At   any  time  after  an  appellant  has  been  released  on  Power  of 
bail  under  the    Act,  the  Court  of  Appeal    may,  if    satisfied  Court  of 
that  it  is  in  the  interest  of  justice  so  to  do,  revoke  the  order  -^PP?^  ^^ 
admitting  him  to  bail,  and  issue  a  warrant  in  the  Form  XIX.  foj.  i^j^il. 
in  the  schedule  hereto  for  his  apprehension,  and  order  him 
to  be  committed  to  prison. 

(n)  When  an  appellant  has  been  released  on  bail  and  has,  Governor 
under  a  warrant  under  these  rules  or  by  his  surety  or  sure-  ^^  prison  on 
ties,  been  apprehended  and  is  in  prison,   the  governor  thereof  ''fT'^eUant 
shall  forthwith  notify  the  registrar,  who  shall  take  steps  to  in-  to  notify 

registrar. 
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Sureties' 
rights  at 
common  law 
preserved. 

Estreat  of  re- 
cogiiizances. 


Duty  of  police 
to  enquire  and 
report  as  to 
appellant's 
means,  for 
purposes  of 
Act  on  request 
of  registrar. 

Warders,  &c. 
to  attend 
sittings  of 
Court  of 
Appeal. 

Appellant  to 
surrender  on 
appeal,  be 
searched,  and 
remain  in 
custody  until 
further  dealt 
Avith. 

Registrar  on 
application  of 
appellant  or 
respondent,  or 
where  he  tliinks 
necessary,  to 
obtain  docu- 
ments, exhibits, 
&c.,  for  purposes 
of  appeal,  and 
same  to  be  open 
for  inspection. 


Court  of 
Appeal  may 
order  produc- 
tion of  any 


form  the  Court  thereof,  and  the  Court  of  Appeal  may  give  to  the 
registrar  such  directions  as  to  the  appeal  or  otherwise  as  they 
shall  think  right. 

(o)  Nothing  in  these  rules  shall  affect  the  lawful  right  of  a 
surety  to  apprehend  and  surrender  into  custody  the  person 
for  whose  appearance  he  has  become  bound,  and  thereby  to 
discharge  himself  of  his  suretyship. 

(p)  Tlie  Court  of  Appeal  may  on  an}'  breach  of  the  recog- 
nizances of  the  appellant,  if  it  thiaks  right  so  to  do,  order 
such  recognizances  and  those  of  his  surety  or  sureties  to  be 
estreated,  and  the  manner  of  such  estreat  shall  be  that  pro- 
vided for  estreating  recognizances  under  the  Crown  Office 
Eules,  1906  (Kule  115). 

SO.  It.  shall  be  the  duty  of  the  chief  officer  of  police  of  the 
district  in  which  the  appellant  shall  have  resided  before  his 
conviction,  or  of  the  district  from  which  he  was  committed,  to 
inquire  as  to  and  to  report  to  the  registrar  when  applied  to 
by  him,  upon  the  means  and  circumstances  of  any  appellant 
where  a  question  as  to  his  means  and  circumstances  arises 
under  the  Act  or  these  rules. 

31.  (a)  The  Prison  Commissioners  shall  on  notice  from  the 
registrar  cause  from  time  to  time  such  sufficient  number  of 
male  and  female  warders  to  attend  the  sittings  of  the  Court 
of  Appeal,  as  having  regard  to  the  list  of  appeals  thereat  they 
shall  consider  necessary. 

(b)  An  appellant  who  is  not  in  custody,  shall,  whenever  his 
case  is  called  on  before  the  Court  of  Appeal,  surrender  him- 
self to  such  persons  as  the  Court  shall  from  time  to  time 
direct,  and  thereupon  shall  bo  searched  by  them,  and  shall  be 
deemed  to  be  in  their  lawful  custody  until  further  released  on 
bail  or  otherwise  dealt  with  as  the  Court  shall  direct. 

32.  (a)  The  registrar  may,  on  an  application  made  to  him 
by  the  appellant  or  respondent  in  any  appeal,  or  where  he 
considers  the  same  to  be  necessary  for  the  proper  determina- 
tion of  any  appeal  or  application,  or  shall,  where  directed  by 
the  Court  of  Appeal  so  to  do,  obtain  and  keep  available  for 
use  by  the  Court  of  Appeal  any  documents,  exhibits,  or  other 
things  relating  to  the  proceedings  before  the  Court,  and 
pending  the  determination  of  the  appeal,  such  documents, 
exhibits,  or  other  things  shall  be  open  as  and  when  the 
registrar  may  arrange,  for  the  inspection  of  any  party 
interested. 

(b)  The  Court  of  Criminal  Appeal  may,  at  any  stage  of 
an  appeal,  whenever  they  think  it  necessary  or  expedient  in 
the  interest  of  justice  so  to  do,  on  the  application  of  an  appel- 
lant   or  respondent,   order  any  document,   exhibit,  or  other 
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thing  connected  with  the  proceedings,  to  be  produced  to  the  document  or 
registrar  or  before  them,  by  any  person  having  the  custody  exhibits,  &o. 
or  control  thereof.     Any  order  of  the  Court  of  Appeal  under 
this  rule  may  be  served  as  in  this  rule  provided. 

(c)  Service  of  any  order  made  under  this  rule  shall  be  Service  of 
personal  service,  unless  the  Court  otherwise  order,  and  for  orders, 
the  purpose  of  effecting  due  service  thereof  the  registrar  may 
require  the  assistance  of  the  metropolitan  police,  or  may  for- 
ward the  order  together  with  instructions  to  the  chief  officer 
of  police  of  the  county  or  borough  in  which  the  person  is, 
or  is  believed  to  be,  in  whose  custody  or  under  whose  control 
such  document,  exhibit,  or  other  thing  is  ;  and  it  shall  be  the 
duty  of  the  metropolitan  police  or  of  such  chief  officer  of 
police  to  carry  out  any  directions  of  the  registrar  under  this 
rule. 

Exhibits  in  Court  of  IVial,  how  dealt  ivith. 

33.  (a)  Exhibits,  other  than  such  documents  as  are  usually  Exhibits  to 
kept  by  the  proper  officer  of  the  Court  of  trial,  shall,  subject  ^hich  Rule 
to    any    order    which   the    Court   of   Appeal   may  make,    be  ^  (^)  relates  to 
returned  to  the  person  who   originally  produced  the   same,  ^^^o^x,^  ^,.« 

•  Til  \  I'l"  I'll  •"  pclSUllo  JJlO- 

provided  that  any  such  exhibit  to  which  the  provisions  ot  ducing  the 

sect.  6  of  the  Act  relate  shall  not  be  so  returned  except  under  same  subject 

the  direction  of  the  Court  of  Appeal.  to  order  of 

^^  Court. 

Notifying  Result  of  Appeals. 

34.  (a)  On  the  final  determination  of  any  appeal  under  the  On  final 
Act  or  of  any  matter  under  sect.  17  of  the  Act,  the  registrar  determination 
shall  give  to  the  appellant,  if  he  is  in  custody  and  has  not  ^g^^^*^  •  ^f  . 
been  present  at  such  final  determination,  and  to  the  Secretary  to  notify 

of   State,  and  to    the  governor  of    the  prison   in  which  the  appellant, 
appellant  then  is,  or  from  which  he  has   been  released  on  bail  prison 
or  to  which  under  such  determination  he  is  committed,  and  to  governor, 
the  Prison  Commissioners,  notice  of  such  determination  in  the  missionprr' 
Forms    XXIX.,   XXX.,   XXXI.  and    XXXII.   respectively 
provided  for  such  cases  in  the  schedule  hereto. 

(b)  In  any  case  of    an  appeal  in  relation  to  a  conviction  In  eases  of 
involving  sentence  of  death,  the  registrar  shall,  on  receiving  death  sen- 
the  notice  of  appeal  or  of  application  for  leave  to  aj)peal,  send  ^^"^^'  notice 
a  copy  thereof  to  the  Secretary  of  State,  and  on  the  final  deter-  ^^  final  deter- 
mination of  any  such  appeal  by  the  Court  of  Appeal  shall  mination  to 
forthwith   notify   the  appellant,  the   Secretary  of   State,  the  be  sent  to 
governor  of  the  prison  in  which  the  appellant  then  is  or  to  Secretary  of 
which  he  is    committed  under    such  determination,  and  the  ^*^*^- 
Prison  Commissioners  thereof. 
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Registrar  to 
notify  oflBcer 
of  Court  of 
trial  result 
of  appeal. 


Officer  of 
Court  of  trial 
to  enter  deci- 
sion of  Court 
on  records. 

Registrar  after 
appeal  to  return 
original  deposi- 
tions, exhibits, 
indictment,  &ci:., 
to  officer  of 
Court  of  trial 
when  received 
from  him. 


3.5.  (a)  The  registrar  at  the  final  determination  of  an 
appeal  shall  notify  in  such  manner  as  he  thinks  most  con- 
venient to  the  proper  officer  of  the  Court  of  trial  the  decision 
of  the  Court  of  Appeal  in  relation  thereto,  and  also  any  orders 
or  directions  made  or  given  by  the  Court  under  the  Act,  or 
these  rules,  in  relation  to  such  appeal  or  any  matter  connected 
therewith. 

(b)  The  proper  officer  of  the  Court  of  trial  shall,  on 
receiving  the  notification  referred  to  in  this  rule,  enter  the 
particulars  thereof  on  the  records  of  the  Court  of  which  he  is 
such  officer. 

36.  Upon  the  final  determination  of  an  appeal  for  the  pur- 
poses of  which  the  registrar  has  obtained  from  the  proper 
officer  of  the  Court  of  trial  any  original  depositions,  exliibits, 
indictment,  inquisition,  plea,  or  other  documents  usually  kept 
by  the  said  officer,  or  forming  part  of  the  record  of  the  Court 
of  trial,  the  registrar  shall  cause  the  same  to  be  returned  to 
such  officer. 


Reports  as  to 
logal  aid  under 
s.  15,  sub-8.  5, 
to  be  made  to 
judge  of  Court. 

List  of 
counsel  and 
solicitors  for 
purposes  of 
Act  to  be 
prepared  and 
maintained 
by  clerks  of 
assize. 


Legal  Aid  to  Appellants. 

37.  A  report  made  by  the  registrar  under  sect.  15,  sub- 
sect.  5,  of  the  Act  shall  be  made  to  a  judge  of  the  Court,  and 
any  directions  given  thereupon  by  such  judge  shall  be  final. 

38.  (a)  The  clerk  of  assize  on  each  circuit  in  England  and 
Wales  shall  cause  to  be  prepared,  in  such  form  as  he  thinks 
most  convenient,  a  list  of  counsel  usually  attending  courts  of 
assize  and  county  and  borough  quarter  sessions  held  in  the 
counties  on  his  circuit  who  are  willing  to  act  as  counsel  for 
appellants  if  and  when  nominated  under  the  Act.  In  the 
preparation  of  such  list  the  clerk  of  assize  shall,  as  far  as 
possible,  indicate  the  towns  or  places  on  his  circuit  at  which 
such  counsel  usually  practise. 

The  clerk  of  assize  on  each  circuit  shall  also  cause  to  be 
prepared  in  such  form  as  he  thinks  most  convenient  a  list 
of  solicitors  practising  at  places  within  counties  comprising 
his  circuit  as  shall  be  willing  to  act  as  solicitors  on  behalf 
of  appellants  if  and  when  nominated  so  to  do  under  the 
Criminal  Appeal  Act,  1907;  and  the  clerk  of  assize  may  for 
the  purposes  of  preparing  such  list  of  solicitors  consult  with 
the  President  of  the  Law  Society  or  the  president  or  chair- 
man of  any  local  law  society  Avithin  the  counties  comprising 
his  .circuit. 

Such  list  shall  be  prepared  and  forwarded  to  the  registrar 
as  soon  as  may  be  after  the  18th  April,  1908,  and  before 
the  conclusion  of  the  winter  as^ze  in  each  succeeding  year 
shall  be  similarly  revised  by,  and,  when  revised,  forwarded 
by  the  clerk  of  assize  to  the  registrar. 
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For  the  purposes  of  this  rule  the  quarter  sessions  for  the 
counties  of  London  and  Middlesex  respectively  and  the  ses- 
sions of  the  Central  Criminal  Court  shall  be  deemed  to  be 
courts  of  assize  for  their  respective  jurisdictions;  and  the 
clerks  of  the  peace  of  the  said  counties  and  the  clerk  of  the 
Central  Criminal  Court  shall  be  respectively  deemed  to  be 
clerks  of  assize. 

(b )  When  legal  aid  is  assigned  to  an  apj)ellant,  the  Court  Legal  aid  to 
of  Appeal  may  give  such  directions  as  to  the  stage  of  the  be  provided 
appeal  at  which  such  legal  aid  shall  commence  and  whether  p''^"^  ^^^^ 
counsel  only,  or  counsel  and  solicitor,  shall  be  assigned  or 
otherwise  as  they  think  right. 

The  registrar  shall  thereupon,  subject  to  any  special  order 
of  the  Court  of  Appeal  select  from  such  lists  or  otherwise  a 
counsel  or/and  solicitor  for  the  purpose  of  affording  legal 
aid  to  an  appellant  under  the  directions  of  the  Court  of 
Appeal,  having  regard  in  so  doing  to  the  place  at  which  the 
appellant  Avas  tried  and  the  counsel  or  solicitor,  if  any,  who 
represented  the  appellant  at  his  trial  and  the  nature  of  the 
appeal. 

Copies  of  Documents  for  use  of  Appellants. 

39.   (a)  At  any  time  after  notice  of  appeal  or  notice  of  How  appel- 
application  for  leave  to  appeal  has  been  given  under  the  Act  lant  or 
or  these  rules,  an  appellant  or  respondent,  or  the  solicitor  respondent 
or  other  person  representing  either  of  them,   may  obtain  fVom^ecSSrar 
from  the  registrar  copies  of  any  documents  or  exhibits  in  copies  of 
his  possession  under  the  Act  or  these  rules  for  the  purposes  documents  or 
of  such  appeals.     Such  copies  shall  be  supplied  by  the  regis-  exhibits, 
trar  at  such  charges  as  may  be  provided  in  regulations  as' to 
rates  and  iscales  of  payment  to  be  made  by  the  Treasury, 
and  such  charges  shall  be  paid  by  stamps. 

(b)  Where    solicitor    and    counsel,  or  counsel   only,  are  Counsel  and 
assigned  to  an  appellant  under  the  Act,  copies  of  any  docu-  to^a^^^^eiiant^"^*^ 
ments  or  exhibits  which  they  or  he  may  request  the  regis-  may  receive 
trar  to  supply  shall  without  charge  be  supplied  unless  the  mints  and  ex^' 
registrar  thinks  that  they  are  not  necessary  for  the  purpose  Wbitsfreeon 

of  the  appeal.  ^sre<,uest. 

(c)  A  transcript  of  the  shorthand  notes    taken    of    the  Transcript  of 
proceedings  at  the  trial  of  any  appellant  shall  not  be  sup-  shorthand 
plied  free  of  charge,  except  by  an  order  of  the  Court  of  ^o^^s  not  to 
Appeal  or  a  judge  thereof,  upon  .an  application  made  by  an  fr^ee'S^ept 
appellant  or  by  his  counsel  or  solicitor  assigned  to  him  under  on  order  of 
the  Act.  judge  of 

(d)  Where  an  appellant,  who  is  not  legally  represented,  p  i 
requires  from  the  registrar  a  copy  of  any  document  or  ex-  lantnot 
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legally  repre-  hibit  in  his  custody  for  the  purposes  of  his  appeal,  he  may 

sented  may  obtain  it  free  of  charere  if  the  reoristrar  thinks,  under  all 

oDtamcopyot  ^j^^  circumstances,  it  is  desirable  or  necessary  to  supply  the 
documents  or  -      i  •  ./  x  r  . 

exhibits  free,  ^ame  to  him. 


Attendance 
of  witness 
before  Court 
of  Appeal. 


Application 
to  Court  to 
hear  wit- 


Order 

appointing 

examiner. 


Registrar  to 
fiu'uish  ex- 
aminer with 
exhibits,  &c. 
necessary  for 
examination. 


Notification 
of  date  of 
examination. 


Evidence  to 
be  given  on 
oath. 


Deposition  of 
witness,  how 
to  be  t^ken. 


Procedure  as  to  Witnesses  before  Court  of  Appeal,  and 
their  Examination  before  Examiner. 

40.  (a)  Where  the  Court  of  Appeal  have  ordered  any 
witness  to  attend  and  be  examined  before  the  Court  under 
sect.  9  (bj  of  the  Act,  an  order  in  the  Form  XXV.  in  the 
schedule  hereto  shall  be  served  upon  such  witness  specifying 
the  time  and  place  at  which  to  attend  for  such  purpose. 

(b)  Such  order  may  be  made  on  the  application  at  any 
time  of  the  appellant  or  respondent,  but  if  the  appellant 
is  in  custody  and  not  legally  represented  the  application  shall 
be  made  by  him  in  the  Form  XXVI.  in  the  schedule  hereto. 

(c)  Where  the  Court  of  Appeal  order  the  examination 
of  any  witness  to  be  conducted  otherwise  than  before  the 
Court  itself,  .such  order  shall  specify  the  person  appointed 
as  examiner  to  take  and  the  plar-e  of  taking  such  examina- 
tion and  the  witness  or  witnesses  to  be  examined  thereat. 

(d)  The  registrar  shall  furnish  to  the  person  appointed 
to  take  such  examination  any  documents  or  exhibits  and 
any  other  material  relating  to  the  said  appeal  as  and  when 
requested  so  to  do.  Such  documents  and  exhibits  and  other 
material  shall  after  the  examination  has  been  concluded  be 
returned  by  the  examiner  together  with  any  depositions 
taken  by  him  under  this  rule  to  the  registrar. 

(e)  When  the  examiner  has  appointed  the  day  and 
time  for  the  examination  he  shall  request  the  registrar  to 
notify  the  appellant  or  respondent  and  their  legal  repre- 
sentatives, if  any,  and  when  the  appellant  is  in  prison,  the 
governor  of  that  prison,  thereof.  The  registrar  shall  cause 
to  be  served  on  every  witness  to  be  so  examined  a  notice  in 
the  Form  XXVII.  in  the  schedule  hereto. 

(f)  Every  witness  examined  before  an  examiner  under 
this  rule  shall  give  his  evidence  upon  oath  to  be  adminis- 
tered by  such  examiner,  except  where  any  such  witness  if 
giving  evidence  as  a  witness  on  a  trial  on  indictment  need 
not  be  sworn. 

(g)  The  examination  of  every  such  witness  shall  be 
taken  in  the  form  of  a  deposition  in  the  same  manner  as  is 
prescribed  by  sect.  17  of  the  Indictable  Offences  Act,  1848 
(11  &  13  Vict,  c,  4i^),  and  unless  otherwise  ordered  shall 
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be  taken  in  private.     The  caption  in  the  Form  XXIV.  in  the 
schedule  hereto  shall  be  attached  to  any  such  deposition. 

(h)  Where  any  witness  shall  receive  an  order  or  notice  Travelling 
to  attend  before  the  Court  of  Appeal  or  an  examiner,  the  expenses  of 
police  officer  serving-  the  same  may,  if  it  appears  to  him  J^gfo^e^^^ 
necessary  so  to  do,  pay  to  him  a  reasonable  sum  not  ex-  examiner, 
ceeding  the  amount  of  the  scale  sanctioned  by  the  Secretary 
of  State  for  the  travelling*  expenses  of  such  witness  from 
his  place  of  residence  to  the  place  named  in  such  notice  or  Service  of 
order,  and  the  sum  so  paid  shall  be  certified  by  such  officer  notices  and 
to  the  registrar.     Any  expenses  certified  by  the  registrar  orders  under 
under  this  rule  shall  be  paid  as  part  of  the  expenses  of  a    ^  ®* 
prosecution. 

(i)  Any   order    or    notice    required    by   this   rule   to   be  Presence  of 
given  to  any  witness  may  be  served  as  an  order  may  be  parties  at 
served  under  rule  32  (c)  hereof,  and  any  such  notice  shall  o^^Jnesses 
be  deemed  to  be  an  order  of  the  Court  of  Appeal  on  such 
witness  to  attend  at  the  time  and  place  specified  therein. 

(j)  The  appellant  and  respondent,  or  counsel  or  solicitor  Proceedings 

on  their  behalf,  shall  be  entitled  to  be  present  at  and  take  under 

part  in  any  examination  of  any  witness  to  which  this  rule  section9,  8ub- 
^  ,  ,  -^  -^  section  (d)  on 
relates.                                                                                                               reference. 

41.  When  an  order  of  reference  is  made  by  the  Court  of 
Appeal  under  sect.  9  (d)  of  the  Act,  the  question  to  be 
referred  and  the  person  to  whom  as  special  commissioner  the 
same  shall  be  referred  shall  be  specified  in  such  order.  The 
Court  of  Appeal  may  in  such  order  or  by  giving  directions 
as  and  when  they  from  time  to  time  shall  think  right,  specify 
whether  the  appellant  or  respondent  or  any  person  on  their 
behalf  may  be  present  at  any  examination  or  investigation  or 
at  any  stage  thereof  as  may  be  ordered  under  sect.  9  (d) 
of  the  Act,  and  specify  any  and  what  powers  of  the  Court 
of  Appeal  under  the  Act  or  these  rules  may  be  delegated 
to  such  special  commissioner,  and  may  require  him  from  time 
to  time  to  make  interim  reports  to  the  Court  of  Appeal  upon 
the  question  referred  to  him  under  sect.  9  (d)  of  the  Act, 
and  may,  if  the  appellant  is  in  custody,  give  leave  to  him 
to  be  present  at  any  stage  of  such  examination  or  investiga- 
tion and  give  the  necessary  directions  to  the  governor  of 
the  prison  in  which  such  appellant  is,  accordingly,  and  may 
give  directions  to  the  registrar  that  copies  of  any  report 
made  by  such  special  commissioner  shall  be  furnished  to  the 
appellant  and  respondent  or  to  counsel  or  solicitor  on  their 
behalf. 


B.R.  N  N 
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Register  of 
appeals  to  be 
kept  by  the 
rejristi'ar. 


Registrar  to 
keep  general 
list  of  appeals. 


List  of  cases 
for  daily 
sittings  of 
Court, 
Notices  to 
appellants  in 
custody. 


Cause  Lists. 

42.  (a)  The  registrar  shall  keep  a  register,  in  such  form 
as  he  think  right,  of  all  oases  in  which  he  shall  receive  a 
notice  of  appeal,  or  notice  of  apjilication  for  leave  to  appeal 
under  the  Act,  which  register  shall  be  open  for  public  in- 
spection in  such  place  and  at  such  hours  as  the  registrar, 
subject  to  the  approval  of  the  T-ourt  of  Appeal,  shall  con- 
sider convenient. 

(b)  The  registrar  shall  also  take  the  necessary  steps  for 
preparing  from  time  to  time,  a  general  list  of  cases  to  be 
dealt  with  by  the  Court  of  Appeal  Avhen  fully  constituted 
for  hearing  appeals  under  the  Act  or  for  considering  appli- 
cations which  a  judge  of  the  Court  has,  when  sitting,  under 
sect.  17  of  the  Act,  refused  to  grant,  and  shall  cause  such 
list  to  be  published  at  such  times  in  such  a  manner  and  at 
such  places  as  subject  to  the  approval  of  the  Court  of  Appeal 
he  shall  think  convenient  for  giving  due  notice  to  any  parties 
interested,  of  the  hearing  of  such  cases  by  the  Court  of 
Appeal. 

(c)  The  registrar  shall  also  yirepare  from  such  general 
list  a  list  of  appeals  and  applications  which  have  been 
refused  by  a  judge  of  the  Court  of  Appeal  when  sitting 
under  sect.  17  of  the  Act,  which  the  Court  of  Appeal  may 
consider  on  the  days  on  which  the  Court  of  Appeal  as  fully 
constituted  shall  sit,  and  shall  cause  such  list  to  be  pub- 
lished at  such  times,  in  such  places,  and  in  such  a  manner 
as  he,  subject  to  the  approval  of  the  Court  of  Appeal,  shall 
think  convenient  for  giving  due  notice  to  any  parties  inter- 
ested therein  of  the  hearing  of  the  c^ses  in  such  list  by  the 
Court  of  Appeal.  Provided  that,  where  an  appellant  is  in 
custody  and  has  obtained  leave  or  is  entitled  to  be  present 
at  the  hearing  and  determination  of  his  ap))lication  or 
appeal,  the  registrar  shall  notify  the  appellant,  the  governor 
of  the  prison  in  which  the  appellant  then  is,  and  the  Prison 
Commissioners,  of  the  probable  day  on  which  his  appeal  or 
application  will  be  heard.  The  Prison  Commissioners  shall 
take  steps  to  transfer  the  appellant  to  a  prison  convenient 
for  his  appearance  before  the  Court  of  A]ipeal,  at  such  a 
reasonable  time  before  the  hearing  as  shall  enable  him  to 
consult  his  legal  adviser,  if  any. 


Miscellaneous  Provisions. 


43.   (a)  Except  where  otherwise  provided  in  these  rules, 


Application 

providedlfor      ^"^  application  to  the  Court  of  Appeal  may  be  made  by  the 
how  made,       appellant  or  respondent,  or  by  counsel  on  their  behalf,  orally 
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or  ill  writing,  but  in  regard  to  such  applications  if  the  appel- 
lant is  unrepresented  and  is  in  custody  and  is  not  entitled 
or  has  not  obtained  leave  to  be  present  before  the  Court, 
he  shall  make  any  such  application  by  forwarding  the  same 
in  writing  to  the  registrar,  who  shall  take  the  proper  steps 
to  obtain  the  decision  of  the  Court  thereon. 

(b)  In  all  proceedings  before  a  judge  under  sect.   17  of  Audience  of 
the  Act,  and  in  all  preliminary  and  interlocutory  proceed-  solicitors, 
ings  and  applications  except  such  as  are. heard  before  the  full 
Court,  the  parties  thereto  may  be  represented  and  appear 
by  a  solicitor  alone. 

44.  When  the  Court  of  Appeal  has  heard  and  dealt  with  Notice  by 
any  application  under  the  Act  or  these  rules,  the  registrar  registrar  to 
shall  (unless  it  appears  to  him  unnecessary  so  to  do)  give  ref,^^|;g^of  aU 
to  the  appellant  (if  he  is  in  custody  and    has    not    been,  applications, 
present  at  the  hearing  of  such  application),  notice  of    the 
decision  of  the  Court  of  Appeal  in  relation  to  the  said  appli- 
cation. 

45.  Non-compliance  on  the  part  of  an  appellant  with  these  Non-com- 
rules  or  Avith  any  rule  of  practice  for  the  time  being  in  force  pHance  with 
under  the  Act,  shall  not  prevent  the  further  prosecution  of  I^jilps'iot 
his  appeal  if  the  Court  of  Appeal  or  a  judge  thereof  con-  ^^  waived^ 
sider  that  such  non-compliance  was  not  wilful,  and  that  the  by  Court, 
same  may  be  waived  or  remedied  by  amendment  or  other- 
wise.    The  Court  of  Appeal  or  a  judge  thereof  may  in  such 
manner  as  he  or  they  think  right,  direct  the  appellant  to 

remedy  such  non-compliance,  and  thereupon  the  appeal  shall 
proceed.  The  registrar  shall  forthwith  notify  to  the  appel- 
lant any  directions  given  by  the  Court  or  the  judge  thereof 
under  this  rule,  where  the  appellant  was  not  present  at 
the  time  when  such  directions  were  given. 

46.  The  performance  of  any  duty  imposed  upon  any  per-  Enforcing 
son  under  the  Act  or  these  rules  may  be  enforced  by  order  duties  under 
of  the  Court  of  Appeal.  Rules. 

47.  Any  warrant  for  the  apprehension  of  an  appellant  "Wan-antsfor 
issued  by  the  Court  of  Appeal  shall  be  deemed  to  be,  for  all  Ss  to  be^^^ " 
purposes,  a  warrant  issued  by  a  iustice  of  the  peace  for  the  deemed  to  be 

,  »/  <»  JL  W^.rrftDtS  188116(1 

apprehension  of  a  person  charged  with  any  indictable  offence  under  indictable 
under  the  provisions  of  the  Indictable  Offences  Act,   1848  ^^cesAct, 
(11  &  12  Vict.  c.  42),  or  any  Act  amending  the  same. 

48.  When  the  Secretary  of    State    exercises    his    powers  A  petitioner 
under  sect.    19   (a)   of  the   Act  and  refers  the  whole  case  1?:^    fq^^^", 
to  the  Court  of  Appeal,  the  petitioner  whose  case  is  so  dealt  section '(aT to 
with  shall  be  deemed  to  be  for  all  the  purposes  of  the  Act  or  be  deemed  an 
these  rules  a  person  who  has  obtained  from  the  Court  of  appellant  for 
Appeal  leave    to    appeal,  and    the    Court    of    Appeal    may  ^^  purposes, 
proceed  to  deal  with  his  case  accordingly. 
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Payment  49.     The  payments  to  be  made  in  pursuance  of  orders  by 

of  expenses  ^^g  Court  of  Appeal  on  a  county  or  borough  treasurer  under 
SonTs*!^^'  ^®^*-  1^'  «iit»-sect.  2  of  the  Act  shall  be  payable  by  him 
either  to  the  persons  in  whose  favour  such  orders  are  made 
or  to  the  solicitor  of  or  assigned  to  the  appellant  in  any 
case  or  to  any  police  officer  named  in  the  order.  Such  pay- 
ments may  if  and  when  convenient  be  made  by  cheque  or 
Post  Office  order.  Orders  for  payment  under  this  rule  shall 
be  in  the  Form  XXVIII.  in  the  schedule  hereto. 

Sittings  50.  The  judges  of  the  Court  of  Criminal  Appeal  shall 

dunnsr  Long    make  arrangements  for  any  sittings  that  mav  be  necessarv 
Vacation.         between  the  1st  of  August  and  the  12th  of "^ October. 

Reference  to         51.  Where  the  Secretary  of  State  refers  a  point  to  the 
Court  under     Court  of  Criminal  Ajipeal  under  sect.  19  (b )  of  the  Act,  such 
section  19(b),   Qq^jj^  shall,  unless  they  otherwise  determine,  consider  such 
point  in  private. 


17th  March,   1908. 
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be  open  for  inspection 
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Criminal  Appeal  Act,  1907. 

Judge's  Certificate. 

In  the  Court  of  ,  holden  at  ,  in  and  for  the 

of 

R.  V. 

.Whereas  the  said  was  tried  and  convicted  before 

me,  the  undersig-ned,  in  the  said  Court  on  the  day 

of  ,  on  an  indictment  charging  him  with  [state  shortly 

the  offence,  e.g.,  larceny,  murder,  forgery,  del,  ^^^  ^^^ 
thereupon  sentenced  by  me  to 

I  do  hereby  certify   that   the   case   is  a   lit  case   for  an 
appeal  by  the  said  to  the  Court  of  Criminal  Appeal 

under  sect.  3  (b)  of  the  Criminal  Appeal  Act,  1907,  upon  the 
following  grounds  \here  specify  in  general  terms  the 
grounds  on  which  certificate  granted"]. 

(Signed) 

Judge  or  Commissioner  of  Assize. 
Recorder  of  the  Borough  of 
Chairman  of  Quarter  Session  for 
the  County  of 

Dated  this  day  of  19     . 


Form  II. 
Ckeminal  Appeal  Act,  1907. 
R.  V. 

Particulars  of  Trial. 

1.  Where  tried? 

2.  When  tried? 

3.  Name  of  judge,  chairman,  or  recorder  who  tried? 

4.  Verdict  of  jury? 

5.  Sentence,  and  any  orders  made  consequent  thereon? 

(a)  Restitution  of  property. 

(b)  Orders  referred  to  in  sect.  21  of  the  Act,  or 

in  Rules. 

6.  Copy  of  the  list  of  exhibits  directed  by  these  rules  to 

be  kept  by  the  proper  officer  of  the  Court  of  trial, 

7.  Whether  a  certificate  under  sect.  3  (b)  was  given. 
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8.  Name  and  address  of  the  prosecutor?    State  names  of 

counsel  and/or  solicitor  for  prosecution,  and  ad- 
dress of  solicitor. 

9.  Whether    appellant    was    defended    by    counsel     and 

solicitor  privately,  or  under  Poor  Prisoners'  De- 
fence Act,  1904,  or  by  counsel  at  request  of  C'ourt? 
Give  names  of  counsel  and/or  solicitor  for  appellant 
and  address  of  solicitor. 

10.  Name  and  address  of  shorthand  writer? 

11.  Whether  appellant  bailed  before  trial,  if   so  in  what 

amount,  and  whether  with  sureties,  if  so  in  what 
amount? 

(Signed) 

Clerk  of  assize,  or  clerk  of  the  peace,  or  officer  of 
the  Court  of  trial. 

Dated  this  day  of  19     . 

N.B. — Particulars  from  judge's  copy  of  the  calendar,  re- 
ferring to  the  above-named  person  should  be  inserted  here, 
or  the  calendar  forwarded  with  this  form  to  the  registrar. 


Form  III. 

Criminal  Appeal  Act,  J 907. 

R.  V. 

Notice  of  Abandonment. 

I,  ,  having  been  convicted  of  at  the  assizes 

at  [at  the  quarter  sessions  for  the  of  ] 

and  having  been  desirous  of  appealing  and  having  duly 
sent  notice  to  that  effect  to  the  Court  of  Appeal  ag-ainst 
my  said  conviction  [or  the  sentence  of  passed  upon 

me  on  my  said  conviction]  do  hereb}'  give  you  notice  that 
I  do  not  intend  further  to  prosecute  my  appeal,  but  that  I 
hereby  abandon  all  further  proceedings  in  regard  thereto 
as  from  the  date  hereof. 

(Signed) 

(Witness) 

Dated  this  day  of  19     . 

To  the  registrar  of  the  Court  of  Criminal  Appeal. 
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Form  IV. 

Criminal  Appeal  Act,  1907. 

Notice  of  Appeal. 

Question  of  Law  only. 
To  the  registrar  of  the  Court  of  Criminal  Appeal. 

I,  having  been  convicted  of  the  offence  of  [here 

state  the  offence,  e.g.,  larceny,  murder,  forgery,  dc.\  and 
being  now  a  prisoner  in  His  Majesty's  prison  at  [or* 

now  living  at  ]  do  hereby  give  you  notice  of  appeal 

against  my  conviction  (particulars  of  which  hereinafter 
appear)  to  the  Court  of  Criminal  Appeal  on  questions  of 
law,  that  is  to  say  [here  state  as  clearly  as  you  are  able  the 
question  or  questions  of  law  on  which  you  desire  to 
appeal] — 

(or  mark)        '  (Signed) 

Appellant. 
Signature  and  address  of 
witness  attesting  mark. 

Dated  this  day  of  ,  19     . 

*  Where  appellant  for  any  reason  not  in  custody. 

Particulars  of  Trial  and  Conviction. 


particulars. 


1.  Date  of  trial.  Fill  in 

2.  In  what  Court  tried.  all  these 

3.  Sentence. 

4.  Whether  above  questions  of  law  were  raised  at    the 

trial? 

You  are  required  to  answer  the  following  questions:  — 

1.  If  you  desire  to  apply  to  the  Court  of  Criminal  Ap- 

.  peal  to  assign  you  legal  aid  on  your  appeal,  state 
your  position  in  life,  and  amount  of  wages,  or 
salary,  &c.,  and  any  other  facts  which  you  submit 
show  reasons  for  legal  aid  being  assigned  to  you. 

2.  Do  you  desire  to  be  present  on  the  hearing  of  your 

appeal  by  the  Court  of  Criminal  Appeal?  If  you 
do  so  desire,  state  the  reasons  upon  which  you 
submit  the  said  Court  should  give  you  leave  to  be 
present. 
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The  Court  of  Criminal  Appeal  will,  if  you  desire  it, 
consider  your  case  and  argument  if  put  into  writinf^ 
by  you  or  on  your  behalf,  instead  of  your  case  and 
argument  beting  presented  orally.  If  you  desire 
to  present  your  case  and  argument  in  writing,  set 
out  here  as  fully  as  you  think  right  your  case  and 
argument  in  support  of  your  appeal. 


Form  V. 
Criminal  Appeal  Act,  1907. 

Notice  of  Appeal  upon  Certificate  of  thk  Judge  of  the 
Court  of  Trial. 

To  the  registrar  of  the  Court  of  Criminal  Appeal. 

I,  ,  having  been  convicted  of  the  offence  of  [here 

state  the  offence,  e.g.,  larceny,  murder,  forgery,  dc.'],  and 
being  now  a  prisoner  in  His  Majesty's  prison  at 
[or, — *now  living  at  ]  and  having  duly  obtained  &. 

certificate  which  is  hereto  annexed  from  the  judge  before 
whom  I  was  tried  for  the  said  offence,  that  it  is  a  fit  case 
for  appeal,  do  hereby  give  you  notice  of  appeal  against  my 
said  conviction  (particulars  of  which  hereinafter  appear)  to 
the  Court  of  Criminal  Appeal. 

(or  mark)  (Signed) 

Appellant. 
Signature  and  address  of 
witness  attesting  mark. 

Dated  this  day  of  19     . 

*  Where  appellant  for  any  reason  not  in  custody. 

Particulars  of  Trial  and  Conviction. 

Fill  in  1 .  Date  of  trial. 

all  these  2.  In  what  Court  tried. 

3.  Sentence. 

You  are  required  to  answer  the  following  questions: — 

1 .  If  you  desire  to  apply  to  the  Court  of  Criminal  Appeal 
to  assign  you  legal  aid  on  your  appeal,  state  your 
position  in  life,  amount  of  wages,  or  salary,  &c., 
and  any  other  facts  which  )'ou  submit  show  reasons 
for  legal  aid  being  assigned  to  you. 
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2.  Do  you  desire  to  be  present  on  the  hearing  of  ^^our 

appeal  by  the  Court  of  Criminal  Appeal? 

3.  The  Court  of  Criminal  Appeal  will,  if  you  desire  it, 

consider  your  case  and  arg-ument  if  put  into  writing 
by  you  or  on  your  behalf  instead  of  your  case  and 
argument  being  presented  orally.  If  you  desire 
to  2)resent  your  case  and  argument  in  writing,  set 
out  here  as  fully  as  you  think  right  your  case  and 
argument  in  support  of  your  appeal. 

You  must  send  with  this  notice  to  the  registrar 
the  certificate  of  the  judge  who  tried  you. 


Form  VI. 

Criminal  Appeal  Act,  1907. 

Noticp:  of  Application  for  leave  to  Appeal  against  a 
Conviction,  inder  s.  3  (b). 

To  the  registrar  of  the  Court  of  Criminal  Appeal. 

I,  ,  having  been  convicted  of  the  olfence  of  [here 

state  the  offence,  e.g.,  larceny,  murder,  forgery,  dc],  and 
[being  now  a  prisoner  in  His  Majesty's]  prison  at 
[or  *  now  living  at  ]  and  being  desirous  of  appealing 

against  my  said  conviction  do  hereby  give  you  notice  that 
I  hereby  appl}'  to  the  Court  of  Criminal  Appeal  for  leave 
to  appeal  against  my  said  conviction  on  the  grounds  herein- 
after set  forth. 

(or  mark)  (Signed) 

Applicant. 
Signature  and  address  of 
witness  attesting  mark. 

Dated  this  day  of  19     . 

*  Where  applicant  for  any  reasoa  not  in  custody. 

Particulars  of   Trial  and  Conviction. 

1.  Date  of  trial.  Fill  ia 

2.  In  what  Court  tried.  all  these 

3.  Sentence. 


particulars. 
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Grounds  for  Ay  plication. 

[Here  state  as  clearly  and  concisely  as  possible  the  grounds 
on  which  you  desire  to  appe-al  against  your  con- 
viction.1 

You  are  required  to  answer  the  following  questions:  — 

1.  If  you  desire  to  apply  to  the  Court  of  Criminal  Appeal 

to  assign  you  legal  aid  on  your  appeal,  state  your 
position  in  life,  amo'.mt  of  wages  or  salary,  &c., 
and  any  other  facts  which  you  submit  sliow  reasons 
for  legal  aid  being  assigned  to  you. 

2.  If  you  desire  to  be  present  when  the  Court  of  Criminal 

Appeal  considers  your  present  application  for  leave 
to  appeal,  state  the  grounds  on  which  you  submit 
that  the  Court  of  Criminal  Appeal  should  give  you 
leave  to  be  present  thereat. 

3.  The  Court  of  Criminal  Appeal  will,  if  you  desire  it, 

consider  your  case  and  argument  if  put  into  writing 
by  you  or  on  your  behalf,  instead  of  your  case  and 
argument  being  presented  orally.  If  you  desire 
to  present  your  case  and  argument  in  writing  set 
out  here  as  fully  as  you  think  right  your  case  and 
argument  in  support  of  your  appeal. 

State  if  you   desire   to  be  present  at  the  final 
hearing  of  your  appeal. 


Form  VII. 
Criminal  Appeal  Act,  1907. 

Notice  of  Application  for  leave  to  Appeal  against 

Sentence. 

To  the  registrar  of  the  Court  of  Criminal  Appeal. 

I,  ,  having  been  convicted  of  the  o.lence  of  [here 

state  the  offence,  e.g.,  larceny,  murder,  forgery,  dc.'],  and 
being  now  a  prisoner  in  His  Majesty's  prison  at 
[or  *  now  living  at  ]  do  hereby  give  you  notice  that 

I  desire  to  apply  to  the  Court  of  Criminal  Appeal  for  leave 
to  appeal  to  the  said  Court  against  tho  sentence  of  , 

passed  upon  me  for  the  said  offence,  on  the  following 
grounds  [here  set  forth  the  grounds  on  ivhich  you  desire 
to  question  the  sentence]:  — 

(or  mark)  (Signed) 

Appellant. 
Signature  and  address  of 
witness  attesting  mark. 

Dated  this  day  of  19     . 

*  Where  appellant  for  any  reason  not  in  custody. 
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Particulars  of   Trial  and  Conviction. 

1.  Date  when  sentence  passed.  Fill  in 

2.  In  what  Court  tried.  aU  these 


You  are  required  to  answer  the  following  questions: — 

1.  If  you  desire  to  apply  to  the  Court  of  Criminal  Appeal 

to  assign  you  legal  aid  on  your  appeal,  state  your 
position  in  life,  wages,  salary,  &c.,  and  any  other 
facts  which  you  submit  show  reason  for  legal  aid 
being  assigned  to  you. 

2.  If  you  desire  to  be  present  when  the  Court  of  Criminal 

Appeal  considers  your  present  application  for  leave 
to  appeal,  state  the  grounds  on  which  you  submit 
that  the  Court  of  Criminal  Appeal  should  give  you 
leave  to  be  present  thereat. 

State   if   you    desire  to   be  present  at  the  final 
hearing  of  your  appeal. 

3.  The  Court  of  Criminal  Appeal  will,  if  you  desire  it, 

consider  your  case  and  argument  if  put  into  writing 
by  you  or  on  your  behalf  instead  of  your  case  and 
argument  being  presented  otslIIj.  If  you  desire 
to  present  your  case  and  argument  in  writing,  set 
out  here  as  fully  as  you  think  right  your  case  and 
argument  in  support  of  your  appeal. 


particulars. 


Form  VIII. 

Criminal  Appeal  Act,  1907. 

Declaration  verifying  Transcript  of  Shorthand  Notes. 

I,  ,    of  ,    do    solemnly   and   sincerely   declare 

that,  having  been  required  by  the  registrar  of  the  Court  of 
Criminal  Appeal  to  furnish  to  him  a  transcript  of  the  short- 
hand note  relating  to  the  trial  [or  other  proceeding]  in  relation 
to  ,  which  shorthand  note  is  now  produced  and  shown 

to  me  marked  ,  and  purporting  to  have  been  signed  and 

certified  by  [or  signed  and  certified  by  me],  I   have 

made  a  correct  and  complete  transcript  thereof  to  the  best  of 
my  skill  and  ability  in  pursuance  of  the  said  requirement, 
which  said  transcript  is  now  shown  to  me  marked  '*  B."  And 
I  make  this  solemn  declaration,  conscientiously  believing  the 
same  to  be  true,  and  by  virtue  of  the  provisions  of  the 
Statutory  Declarations  Act,  1835. 

Dated  this  day  of  ,  19     . 

(Signed) 

B.R.  0  0 
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Form  IX. 


Criminal  Appeal  Act,  1907. 

Notice  of  Application  for  Extension  of  Time  within  which 

TO  Appeal. 

To  the  Registrar  of  the  Court  of  Criminal  Appeal. 

I,  ,   having  been  convicted  of  the  ofEence  of  [here 

state  the  offence — e.g.,  larceny,  murder,  forgery,  ^'cj,  at 
the  Court  of  ,  held  at  ,  in  this  of  ,  on 

the  day  of  ,  a.d.  19     ,  and  being  now  a  prisoner 

in  His  Majesty's  prison  at  (or*  now  living  at  ), 

give  you  notice,  that  I  hereby  apply  to  the  Court  of  Criminal 
Appeal  for  an  extension  of  the  time  within  which  I  may  give 
notice  of  appeal  (or  notice  of  application  for  leave  to  appeal), 
on  the  grounds  following: — [^here  set  out  clearly  and  concisely 
the  reasons  for  the  delay  in  giving  such  notice,  and  the  grounds 
on  which  you  submit  the  Court  should  extend  the  time^. 


(Signed) 
(or  mark) 

Signature  and  address  of 
witness  attesting  mark. 

Dated  this  day  of  ,19 


Appellant. 


You  are  required  to  send  to  the  registrar  of  the  Court  of 
Criminal  Appeal,  duly  filled  up,  and  with  the  questions 
appearing  thereon  properly  answered,  Form  IV.,  if  your 
proposed  appeal  involves  a  question  of  law  alone  ;  or  Form  V. 
if  you  have  obtained  the  certificate  of  the  judge  of  the  Court 
of  trial ;  or  Form  VI.  if  you  have  not  obtained  such  certifi- 
cate ;  or  Form  VII.  if  you  desire  to  appeal  against  your 
sentence  only,  together  with  this  notice. 

*  Where  appellant  for  any  reason  not  in  custody. 
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Form  X. 

Criminal  Appeal  Act,  1907. 
Recognizance  of  Bail  of  Appellant. 

Be  it    remembered    that  whereas  was   convicted  of 

on  the  day  of         ,19     (and   was   thereupon  sen- 

tenced to  },  and  now  is  in  lawful  custody  in  HisMajestj'^'s 

prison  at  ,  and  has  duly  appealed  against  his  conviction 

(and  sentence)  to  the  Court  of  Criminal  Appeal,  and  has 
applied  to  the  said  Court  for  bail  pending  the  determination 
of  his  appeal,  and  the  said  Court  has  granted  him  bail  on 
entering  into  his  own  recognizances  in  the  sum  of  £  (and 

with  sureties  each  in  the  sum  of   £  ),   the  said 

personally  cometh  before  me  the  undersigned  being 
one  of  His  Majesty's  justices  of  the  peace  acting  in  and  for 
the  of  and  a  member  of  the  visiting  committee  of 

the  said  prison  [or  governor  of  the  said  prison],  and  acknow- 
ledges himself  to  owe  to  our  said  Lord  the  King  the  said  sum 
of  £  ,  of  good  and  lawful  money  of  Great  Britain,  to  be 

made  and  levied  of  his  goods  and  chattels,  lands  and  tene- 
ments to  the  use  of  our  said  Lord  the  King,  his  heirs  and 
successors,  if  he  the  said  fail  in  the  condition  endorsed. 

Taken  and  acknowledged  this  day  of  ,  19       , 

at  the  prison  at  ,  before  me 


Justice  of  the  Peace. 


Condition. 


The  condition  of  the  within  written  recognizance  is  such 
that  if  he  the  said  shall  personally  appear  and  surrender 

himself  at  and  before  the  Court  of  Criminal  Appeal  at  each 
and  every  hearing  of  his  appeal  to  such  Court  and  at  the  final 
determination  thereof  and  to  then  and  there  abide  by  the 
judgment  of  the  said  Court  and  not  to  depart  or  be  absent 
from  such  Court  at  any  such  hearing  without  the  leave  of  the 
said  Court,  and  in  the  meantime  not  to  depart  out  of  England 
or  Wales,  then  this  recognizance  to  be  void  or  else  to  stand  in 
full  force  and  effect. 

The  following  to  be  filled  up  by  the  appellant  and  signed 
by  him : — 

When  released  on  bail  my  residence,  to  which  any  notices, 
&c.,  are  to  be  addressed,  will  be  as  follows  : — 

(Signed) 

Appellant. 
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Form  XI. 

Criminal  Appeal  Act,  1907. 
Recognizance  of  Appellant's  Sureties. 

Be  it  remembered  that  on  this  day  of  ,  19     .  , 

of  ,  (occupation)  and  of  ,  (occupation) 

personally  came  before  us  the  undersigned,  being  (two)  of 
His  Majesty's  justices  of  the  peace  sitting  at  a  petty  sessional 
court  at  in  the  of  ,  and  severally  acknow- 

ledged themselves  to  owe  to  our  Lord  the  King  the  several 
sums  following,   that  is   to  say,   the  said  the  sum  of 

£  ,  and  the  said  the  sum  of  £  ,  of  good  and 

lawful  money  of  Great  Britain,  to  be  made  and  levied  of  their 
goods  and  chattels,  lands  and  tenements,  respectively,  to  the 
use  of  said  Lord  the  King,  his  heirs  and  successors,  if 
now  in  lawful  custody  in  His  Majesty's  prison  at  ,  fail 

in  the  condition  hereon  indorsed. 

Taken  and  acknowledged  before  (us)  the  undersigned,  the 
day  and  year  first  above  mentioned. 

Justices  of  the  Peace. 

Condition. 

The  condition  of  the  within  written  recognizance  is  such 
that  whereas  the  said  having  been  convicted  of 

and  now  in  such  lawful  custody  as  before-mentioned  (under  a 
sentence  of  for  such  offence),  has  duly  appealed  to  the 

Court  of  Criminal  Appeal  against  the  said  conviction  (and 
sentence),  and  having  applied  to  the  t«aid  Court  for  bail, 
pending  the  determination  of  his  said  appeal,  has  been  granted 
bail  on  his  entering  into  reroguizance  in  the  sum  of  £  , 

with  sureties  each  in  the  sum  of  £  ,  if  the  said 

shall  personally  appear  and  surrender  himself  at  and 
before  the  said  Court  at  each  and  every  hearing  of  his  said 
appeal  to  such  Court  and  at  the  final  determination  thereof, 
and  to  there  and  then  abide  by  the  judgment  of  the  said 
Court  and  not  depart  or  be  absent  from  the  said  Court  at  any 
such  hearing  without  the  leave  of  the  Court,  and  in  the 
meantime  not  to  depart  out  of  England  and  Wales,  then 
this  recognizance  to  be  void  or  else  to  stand  in  full  force  and 
effect- 
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Form  XII. 

Criminal  Appeal  Act,   1907. 

Notice  to  Governor  to  Release  Appellant  on  Bail. 

R.  V. 

To  the  Governor  of  His  Majesty's  Prison  at 

Whereas  has  duly  appealed  to  the  Court  of  Criminal 

Appeal  against  his  conviction  for  (and  sentence  of  ), 

and  having  duly  applied  to  the  said  Court  has  been  granted 
bail  by  the  said  Court  pending  the  determination  of  the  said 
appeal  on  entering  into  recognizances  himself  in  the  sum  of 
£  ,  (and  with  sureties  each  in  the  sum  of  £  ) 

in  the  forms  provided  under  the  said  Act.  And  Whereas  I, 
the  registrar  of  the  said  Court,  have  been  given  to  understand 
that  the  said  is  now  in  your  lawful  custody  in  the  said 

prison  under  the  said  conviction  and  sentence.  And  Whereas 
I  have  received  a  recognizance  of  the  said  from  you, 

(and  recognizances  from  sureties  for  the  said  ), 

and  the  said  recognizances  are  in  due  form  and  in  compliance 
with  the  order  of  the  said  Court  of  Appeal,  admitting  the 
said  to  bail. 

Now  1  do  give  you  notice  that  if  the  said  do  remain 

in  your  custody  under  the  said  conviction  (and  sentence)  and 
for  no  other  cause  you  shall  on  receipt  of  this  notice  suffer 
him  to  go  at  large.  And  this  notice  shall  be  your  authority 
in  that  behalf. 

Registrar  of  the  Court  of  Criminal  Appeal. 
Dated  the  day  of  ,  19     . 


Form  XIII. 
Criminal  Appeal  Act,  1907. 

NOTIEICATION  TO  APPELLANT  OF  JuDGE's  DECISION  UNDER  S.  17. 

R.  V. 

I  hereby  give  you  notice  that  a  judge  of   the  Court  of 
Criminal  Appeal  having  considered  your  application  for — 

(a)  leave  to  appeal ; 

(b)  for  extension  of  time  within  which  notice  of  appeal  or 
of  application  for  leave  to  appeal  may  b*^  given  ; 

(c)  legal  aid  to  be  assigned  to  you  ; 
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(d)  permission  to  you  to  be  present  at  the  hearing  of 
any  proceedings  in  relation  to  your  appeal  [strike  out  any 
of  them  ivhich  have  not  been  made  or  have  been  granted  \ 
has  refused  the  applications  marked  (and  has  granted 

your  applications  marked  ). 

If  you  desire  to  have  the  above-mentioned  applications 
which  have  been  refused  determined  by  the  Court  of  Criminal 
Appeal,  you  are  required  to  fill  up  the  enclosed  form  and 
return  it  to  me  forthwith. 

Dated  this  day  of  ,19. 

(Signed) 

Registrar. 

To  the  above-named 


Form  XIV. 

Ckiminal  Appeal  Act,  1907. 

Notice  of  Appeal  by  Appellant  from  Judge  under  s.  17. 

R.  V. 

I,  having  received  your  notification  that  my  applica- 

tions for — 

(a)  leave  to  appeal ; 

(b)  for  extension  of  the  time  within  which  notice  of  appeal 
or  application  for  leave  to  appeal  may  be  given ; 

(c)  legal  aid  to  be  assigned  to  me ; 

(d)  permission  to  me  to  be  present  at  the  hearing  of  any 
proceedings  in  relation  to  my  appeal  \_striJce  out  any  of 
those  which  have  not  been  made  or  which  have  been  granted^, 
have  been  refused,  do  hereby  give  you  notice  that  I 
desire  that  the  said  applications  shall  be  considered  and  deter- 
mined by  the  Court  of  Criminal  Appeal  [*and  that  as  1  am 
not  legally  represented  I  desire  to  be  present  at  the  determi- 
nation of  my  said  applications]. 

(Signed) 

Appellant. 
Witness  attesting  mark. 

To  the  registrar  of  the  Court  of  Criminal  Appeal. 

Dated  this  day  of  19     . 

If  you  desire  to  state  any  reasons  in  addition  to  those  set 
out  by  you  in  your  original  notice  upon  which  you  submit 
that  the  Court  of  Criminal  Appeal  should  grant  your  said 
applications,  you  may  do  so  in  the  space  below. 

*  Strike  out  this  if  you  do  not  desire  to  be  preseut. 
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Form  XV. 

Criminal  Appeal  Act,  1907. 

Certificate  to  Surety. 

n.v. 

This  is  to  certify  that  you  [here  fill  in  surety's  name  and 
address'],  whose  signature  is  below,  have  been  accepted  by 
the  petty  sessional  court  acting  in  and  for  the  petty  ses- 
sional division  ,of  ,  on  this  day  of  , 
a.d.  19  ,  as  surety  for  the  above-named  in  the  sum 
of  £  ,  for  the  due  appearance  of  the  said  before 
the  Court  of  Criminal  Appeal  at  each  and  every  hearing  of 
his  appeal  and  at  the  final  determination  thereof,  and  that 
the  said  shall  then  and  there  abide  by  the  judgment 
of  the  said  Court  and  not  depart  or  be  absent  from  such 
Court  at  any  such  hearing  without  the  leave  of  the  said 
Court,  and  in  the  meantime  not  to  depart  out  of  England  or 
Wales.  And  that  your  said  recognizance  will  be  duly  for- 
warded by  me  to  the  registrar  of  the  Court  of  Criminal 
Appeal. 

(Signed) 

Clerk  of  the  said  Court. 

I  acknowledge  that  the  above  certificate  is  correct. 

(Signed) 

Surety. 

Form  XVI.  f.  ) 

Criminal  Appeal  Act,  1907. 

Information  of  Surety  for  Arrest  of  Appellant. 
U.  V.  . 

(Appellant) . 

The  information  of  *  of  laid  before  me  the  (  ) 

undersigned  one  of  His  Majesty's  justices  of  the  peace  acting  *o  wit. 
in  and  for  the  petty  sessional  division  of  upon  an 

application  for  a  warrant  for  the  apprehension  of  f 
and  the  deposition  of  the  said  in  support  thereof  on 

the  day  of 

The  said  **"  saith  as  follows:  — 

I,*  do  say  that  the  above-named  f  having 

been  granted  bail  by  the  Court  of  Criminal  Appeal,  him- 
self in  the  wum  of  £  ,  and  with  surety  in  the  sum 
of  £              ,  was  released  on  such  bail  on  condition  that  he 
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should  personally  appear  and  be  present  at  and  before 
the  Court  of  Criminal  Appeal  at  each  and  every  hearing  of 
his  appeal  and  at  the  final  determination  thereof  and  to  then 
and  there  abide  by  the  judgment  of  the  said  Court  and  not 
to  depart  or  be  absent  from  such  Court  on  any  such  hearing 
without  the  leave  of  the  said  Court  and  in  the  meantime 
not  to  depart  out  of  England  or  Wales. 

And  that  I  became  surety  for  the  performance  of  the  said 
conditions  by  the  said  in  the  sum  of  £  ,  a  cer- 

tificate whereof  signed  by  the  clerk  of  the  petty  sessional 
division  of  and  by  me  is  now  shown  to  me  marked  (a) . 

And  that  I  suspect  that  the  said  is  about  to  depart 

out  of  England  or  Wales  (or  state  in  what  manner  the  ap- 
pellant is  believed  to  be  about  to  fail  in  the  observance 
of  his  recognizances)  and  I  therefoi-e  desire  to  surrender 
the  said  into  custody  and  thereby  discharge  myself 

from  my  said  recognizances.  I  verily  believe  that  the  said 
is  now  in  the  petty  sessional  division  of 

(Signed; 

Surety. 
Laid  before  me  the  day  and  year  first  above  written. 

(Signed) 

(  ) 

Justice  of  the  Peace. 

•  Here  fill  in  the  name,  address  and  description  of  surety, 
t  Here  state  appellant's  name  and  address  if  known. 


(       .        ) 

to  wit. 


Form  XVII. 

Warrant  ox  Information  of  Surety. 

To  the  constables  of  the  Metropolitan  Police  Force  (or  as 

the  case  may  bej. 

Whereas  information  hath  been  duly  laid  before  me  the 
undersigned  by  of  for  that  [here  fill  in  the 

appellant's  name],  having  been  released  on  bail  by  the  Court 
of  Criminal  Appeal  on  recog-nizances  conditioned  to  appear 
and  to  be  present  at  and  before  the  Court  of  Criminal  Appeal 
at  each  and  every  hearing  of  his  appeal  and  at  the  final 
determination  thereof  and  to  then  and  there  abide  by  the 
judgment  of  the  said  Court  and  not  to  depart  or  be  absent 
from  such  Court  on  any  such  hearing  without  the  leave  of 
the  said  Court  and  in  the  meantime  not  to  depart  out  of 
England  or  Wales.  And  that  the  said  [here  fill  in  surety's 
name'],  doth  suspect  that  the  said  is  about  to  depart 

out  of  England  or  Wales  (or  as  the  case  may  be) .  And  that 
the  said  is  believed  to  be  within  the  petty  sessional 
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Division  of  These  are  therefore  to  authorize  you 

the  said  constables  forthwith  to  apprehend  the  said 
and  to  bring  him  before  the  petty  sessional  court  of 
to  the  intent  that  he  miay  be  committed  to  His  Majesty's 
prison  at  ,  and  there  to  be  detained  according  to  law. 

Given  under  my  hand  and  seal  this  day  of  , 

A.D.    19      . 

(Signed) 

(  ) 

Justice  of  the  Peace. 

Acting  in  and  for  the  petty  sessional  division  of 
in  the  of 


Form  XVIII. 

Commitment  of  Appellant  on  Surety's  Information. 

To  the  constables  of  the  Metropolitan  Police  Force  (or  as 
the  case  may  be)  and  to  the  governor  of  His  Majesty's 
prison  at 

Whereas  on  the  day  of  information  was  laid 

before  one  of  His  Majesty's  justices  of  the  peace  acting 
in  and  for  the  county  of  upon  an  application  for  a 

warrant  for  the  apprehension  of  for  that  he  being 

a  prisoner  released  on  bail  by  the  Court  of  Criminal  Appeal 
was  believed  and  suspected  of  being  about  to  fail  to  observe 
the  conditions  of  his  recognizance  by  the  said  ,  his 

surety.     And  that  the  said  was  then  desirous  of  sur- 

rendering the  said 

And  whereas  the  said  [appellant^  being  now  before  the 
petty  sessional  court  of  and  surrendered  by  the  said 

in  discharge  of  his  recognizances  you  are  therefore 
hereby  commanded  forthwith  to  deliver  him  the  said 
to  the  governor  of  His  Majesty's  prison  at  together 

with  this  warrant  of  commitment  and  you  the  said  governor 
are  required  to  receive  the  said  into  your  custody  in 

the  said  prison  and  there  safely  to  keep  him  according  to 
law. 

Given  under  our  hands  and  seal  this  day  of  , 

A.D.    19      . 

(Signed) 

s  .        s 

Justices  of  the  peace  for 
the  said  petty 
sessional  division. 


( 

to  wit. 
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In  the  Court 
of  Criminal 
Appeal. 


Warrant 
issued  by 
Court  of 
Appeal. 


Form  XIX. 

Criminal  Appeal  Act,  1907. 

Warrant  for  Arrest  of  Appbixant  on  Bail. 

n.v. 

To  the  constables  of  the  Metropolitaji  Police  Force  (or  as 
the  case  may  be),  and  to  the  governor  of  His  Majesty's 
prison  at 

Whereas  an  appellant  in  the  Court  of  Criminal 

Appeal  has  been  relea,sed  by  the  said  Court  on  bail,  and  it 
has  now  been  ordered  by  the  said  Court  that  a  warrant  be 
issued  for  the  apprehension  of  the  said 
These  are  therefore   to  comnmnd  you  the  said  constables 
forthwith  to  apprehend  the  said  and  to  bring  him 

to  the  governor  of  the  said  prison,  and  there  deliver  him 
with  this  warrant  into  the  custody  of  the  said  governor 
and  you  the  said  governor  are  hereby  required  to  receive 
the  said  into  your  custody  in  the  said  prison  and  there 

safely  to  keep  him  until  further  order  of  the  said  Court. 

(Signed) 

(President  of  the  Court  of 
Criminal  Appeal). 

Dated  this  day  of  ,  19     . 


(  ) 

to  wit. 


Form  XX. 
Criminal  Appeal  Act,  1907. 

Eecognizance  of  Appellant  sentenced  to  Payment  of  a 

Fine. 


Be  it  remembered  that  whereas  ,  of 

the  day  of  ,  a.d.  19     ,  convicted  of 

was  thereupon  sentenced  to  pay  the  sum  of  £ 
for  his  said  offence  by  the  [^Here  Jill  in 


was,  on 

,  and 

as  a  fine 

the  Court  of 


trial\  and  has  intimated  to  the  said  Court  that  he  desires  to 
appeal  against  his  said  conviction  on  a  question  of  law  alone 
(or  upon  a  certificate  of  the  judge  of  the  said  Court  that  his 
is  a  fit  case  for  appeal).  And  whereas  the  said  Court  con- 
siders that  the  said  appellant  may  in  lieu  of  payment  at  and 
upon  his  said  conviction  of  the  said  sum,  be  ordered  to  enter 
into  recognizance  of  bail  himself  in  the  sum  of  £  and 
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with  sureties,  each  in  the  sum  of  £  to  prosecute 

his  said  appeal  before  the  Court  of  Criminal  Appeal. 

The  said  doth  hereby  acknowledge  himself  to  owe 

to  our   Lord  the  King  the    said  sum    of    £  of    good 

and  lawful  money  of  Great  Britain,  to  be  made  and  levied  of 
his  goods  and  chattels,  lands  and  tenements  to  the  use  of  our 
said  Lord  the  King  his  heirs  and  successors  if  he  the  said 
fail  in  the  condition  indorsed. 

Taken    and    acknowledged   this  day  of  at  the 

said  Court,  at  and  before  the  judge  of  the  said  Court. 

(Signed) 

(Clerk  of  the  Peace) 

or 
(Clerk  of  Assize) 
\_as  the  case  may  he~\. 

Condition, 

The  condition  of  the  within   written  recognizance  is  such 
that  if  the  said  of  shall  personally  appeal  and  be 

present  at  and  before  the  Court  of  Criminal  Appeal  at  each 
and  every  hearing  of  his  appeal  to  such  Court,  and  at  the 
final  determination  thereof  and  then  and  there  to  prosecute 
his  said  appeal  and  abide  by  the  judgment  of  the  said  Court, 
and  not  to  depart  or  be  absent  from  such  Court  at  any  such 
hearing  without  leave  of  the  said  Court,  and  to  pay  the  said 
sum  of  £  ,  or  such  sum  as  the  said  Court  may  order, 

to  the  registrar  thereof,  then  this  recognizance  shall  be  void, 
otherwise  of  full  force  and  effect. 


Form  XXL 

Criminal  Appeal  Act,  1907. 

Recognizance  of  Sureties  for  Appellant  sentenced  to  a 

Fine. 

Be  it  remembered  that  on  the  day  of  ,  19     ,  to  wit. 

of  {occupation)^   and  of  {occupation), 

personally  came  before  the  Court  of  \^Here  Jill  in  name 

of  Court  of  trial],  and  severally  acknowledged  themselves  to 
owe  to  our  Lord  the  King  the  several  sums  following,  that 
is  to  say,  the  said  the  sum  of  £  ,  and  the  said 

the  sum  of  £  of  good  and  lawful  money  of  Great 

Britain,  to  be  made  and  levied  of  their  goods  and  chattels, 
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lands  and  tenements  respectively  to  the  use  of  our  said  Lord 
the  King  his  heirs  and  successors   if  now  before  the 

said  Court  fail  in  the  condition  hereon  endorsed. 

Taken  and  acknowledged  before  the  said  Court  of 
on  the  day  and  year  first  above  mentioned. 

(Signed) 

(Clerk  of  the  Peace) 

or 
(Clerk  of  Assize) 
[o«  the  case  may  6e]. 

Condition. 

The  condition  of  the  within  written  recognizance  is  such 
that  whereas  the  said  having  been  convicted  of 

and  having  been  sentenced  to  pay  a  fine  of  £  for  his 

said  oti'ence,  and  having  now  intimated  his  desire  to  appeal 
on  question  of  law  alone  (or  with  the  certificate  of  the  judge 
of  this  Court;  to  the  Court  of  Criminal  Appeal  against  the 
said  conviction,  and  having,  in  lieu  of  payment  at  and  upon 
his  said  conviction  of  the  said  sum  of  £  ,  been  ordered 

to  enter  into  recognizance  of  bail  himself  in  the  sum  of  £ 
and  with  sureties  in  the  sum  of  £  if  the  said 

shall  personally  appear  and  be  present  at  and  before 
the  Court  of  Criminal  Appeal  at  each  and  every  hearing  of 
his  appeal  to  such  Court  and  at  the  final  determination 
thereof,  and  then  and  there  to  prosecute  his  said  appeal  and 
abide  by  the  judgment  of  the  said  Court,  and  not  to  depart 
or  be  absent  from  such  Court  at  any  such  hearing  without 
the  leave  of  the  said  Court,  then  this  recognizance  to  be  void, 
or  else  to  stand  in  full  force  and  effect. 


Form  XXII. 
Ckiminal  Appeal  Act,  1907. 

Notice  to  Appellant  Sentenced  to  Fine,  of  Breach  of  his 

Recognizances. 

B. -». 

t'  To  the  above-named  appellant. 

Whereas  you  were  convicted  on  the  day  of 

19     ,  of  the  offence  of  and  were  sentenced  to  the  pay- 

ment of  £  ,  and  in  default  of  such  payment  to  imprison- 
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ment,  and  that  under  the  Criminal  Appeal  Eules,  1908,  you 
entered   into    recognizances  in   the    sum   of  £  ,    with 

sureties  in  the  sum  of  £  each  to  prosecute  your  appeal, 

and  whereas  10  days  have  elapsed  since  your  said  conviction, 
and  no  notice  of  appeal  has  been  served  by  you.  now  I 
hereby  give  you  notice  that  unless  you  attend  at  the  sitting 
of  the  Court  of  Criminal  Appeal  to  be  holden  on  day, 

the  day  of  ,  and  then  show  good  cause  to  the  con- 

trary, the  Court  may  order  an  estreat  of  your  recognizances 
and  those  of  your  sureties,  or  may  otherwise  deal  with  you 
according  to  law, 

(Signed) 
Registrar  of  the  Court  of  Criminal  Appeal. 


Form  XXIII. 

Criminal  Appeal  Act,  1907. 

Notice  to  Surety  for  Appellant  of  Estreat  of 
Eecognizance. 

E.  V. 

To  [_Fill  in  here  surety* s  name  and  address^ 

of 

Whereas  you  the   above   named,   became  duly  bound  in 
recognizances  as  surety,  for  that  the  said  having  been 

convicted  of  and  for  his  said  offence  fined  the  sum  of 

£  ,  should  duly  prosecute  an  appeal  in  relation  to  his 

said  conviction  before  the  Court  of    Criminal   Appeal,   and 
whereas  the  said  has  not  so  prosecuted  his  appeal,  now 

I  hereby  give  you  notice  that  at  the  sitting  of  the  Court  of 
Criminal  Appeal  on  next  your  recognizances  may  be 

ordered  to  be  estreated,  unless  you  then  show  good  cause  to 
the  contrary. 

(Signed) 
Registrar  of  the  Court  of  Criminal  Appeal. 
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Form  XXIV. 

Criminal  Appeal  Act,  1907. 

Caption  for  Deposition  of  Witness  Examined  before 
Examiner. 

R.  V. 

The  depositions  (on  oath)  taken  before  me  the  undersigned, 
being  an  examiner  duly  appointed  by  the  Court  of  Criminal 
Appeal  in  that  behalf,  of  of  and  of 

witnesses,  examined  before  me  under  an  order  of  the  said 
Court  dated  day  of  19     ,  in  the  presence  of  the 

said  appellant  (or  of  his  counsel  and  solicitor)  and  the 

respondent  (or  his  counsel  and  solicitor)  at  on  the 

day  of  which  said  appellant  and  respondent  (personally, 

or  by  their  counsel  and  solicitors  respectively)  had  full  oppor- 
tunity of  asking  questions  of  the  said  witnesses,  to  whom  the 
depositions  following  were  read  by  me  before  being  signed  by 
,  them  the  said  witnesses  respectively. 

The   deposition   of  of  who   (upon   oath   duly 

administered  by  me)  saith  as  follows  : — 

[^Here  follows  deposition. ~\ 

(Signed) 

Witness. 
Taken  before  me  this  day  of  19     . 

Examiner. 


Form  XXV. 

Criminal  Appeal  Act,  1907. 

Order  to  Witness  to  attend  Court  for  Examination. 

R.  V. 

To  of  [name,  Sfc.  of  witness^. 

Whereas  on  good  cause  shown  to  the  Court  of  Criminal 
Appeal  you  have  been  ordered  to  attend  and  be  examined  as 
a  witness  before  such  Court  upon  the  appeal  of  the  above- 
named  ,  this  is  to  give  you  notice  to  attend  before  the 
said  Court  on  the  day  of  ,  19  ,  at  the 
(Royal  Courts  of  Justice,  Strand,  London)  at  o'clock  in 
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the  noon.     You  are  also  required  to  have  with  you  at 

the  said  time  and  place  any  books,  papers  or  other  things 
relating  to  the  said  appeal  which  you  may  have  had  notice  so 
to  produce. 

Registrar. 
Dated  day  of  19     . 


Form  XXYI. 

Criminal  Appeal  Act,  1907. 

Appellant's  Application  for  further  Witnesses. 

R.  V. 

I,  ,  having  appealed  to  the  Court  of  Criminal  Appeal 

hereby  request  you  to  take  notice  that  I  desire  that  the  said 
Court  shall  order  the  witness(es)  hereinafter  specified  to 
attend  the  Court  and  be  examined  on  my  behalf. 

(Signed) 

(or  mark)  Appellant. 

\_signature  of  witness  attesting  marJc] . 

Dated  this  day  of  ,19. 

You  are  required  to  fill  up  the  following  form  and  sign  the 
same : — 

1.  Name  and  address  of  witness. 

2.  Whether  such  witness  has  been  examined  at  trial. 

3.  If  not,  state  the  reason  why  he  was  not  so  examined. 

4.  On  what  matters  do  you  wish  him  to  be  examined  on 

the  appeal. 

State  shortly  the  evidence  you  think  he  can  give. 


Form  XXVII. 

Criminal  Appeal  Act,  1907. 

Notice  to  Witness  to  attend  before  Examiner. 

R.  V. 

To  of  [wame,  Sfc.  of  witness^. 

Whereas  on  good  cause  shown  to  the  Court  of  Criminal 
Appeal  you  have  been  ordered  to  be  examined  as  a  witness 
upon  the  appeal  of  the  above-named,  and  your  deposition 
to  be  taken  for  the  use  of  the  said  Court, 
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This  is  to  give  jou  notice  to  attend  at  [specify  place  of 
examination]  on  the  day  of  ,  19     ,  before  [fill 

in  examiner's  name]  at  o'clock  in  the  noon. 

You  are  also  required  to  have  with  you  at  the  said  time 
and  place  any  books,  papers  or  other  things  under  your 
control  or  in  your  possession  in  any  manner  relating  to 
the  said  appeal  of  which  you  may  have  had  notice  so  to 
produce. 

Registrar. 

Dated  this  day  of  ,  19     . 


Form  XXVIII. 
Criminal  Appeal  Act,  1907. 

Order  for  Costs  and  Expenses  of  Appellant's  Case. 

R.  V. 

To  the  treasurer  for  the  [county]  of 

Whereas  the  above-named  was  tried  and  convicted 

at  the  assizes  (or  quarter  sessions)  for  the  [county]  of 
on  the  day  of  19     . 

And  whereas  the  said  has  appealed  to  the  Court 

of  Criminal  Appeal  and  such  appeal  has  been  finally  deter- 
mined by  that  Court,  and  whereas  the  costs  and  expenses 
set  forth  in  the  schedule  hereto  have  been  incurred  in  con- 
nection with  the  appeal  of  the  above-named  and  have 
been  allowed  by  the  Court  of  Criminal  Appeal.  Now  it  is 
hereby  ordered  that  the  treasurer  of  the  said  [county]  do 
pay  to  the  persons  to  whom  they  are  respectively  due  the 
amounts  appearing  against  their  respective  names  in  the 
schedule  hereto. 

Dated  this  day  of  ,  19     . 

By  the  Court. 
Registrar  of  the  Court  of  Criminal  Appeal. 
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577 


Name  of 
Payee. 


1. 


Address  of 
Payee. 

2. 


Nature  of  Expenses. 
3. 


A. 

Professional  charges,  and  ex- 
penses of  solicitor  assigned 

to  appellant   

B. 

Fees  of  counsel  assigned  to 
appellant    

C. 

Expenses  of  appellant's  ap- 
pearance on  appeal  and  on 
proceedings    preliminary    or 

incidental  thereto 

D. 

Expenses  of  and  incidental  to 
examination  of  witnesses  by 
an  examiner  appointed  by  the 
Court  other  than  the  wit- 
nesses' expenses    

E. 

Expenses  of  and  incidental  to 
any  reference  of  a  question  to 
a  special  commissioner    

F. 
Special  commissioner's  fee    ... 

G. 

Assessor's  fee  

H.* 
a  witness  for  his  attend- 
ance at         during  days 

and  nights  

For  travelling  from 

Mileage 
Railway  fare    

Total  


Amount. 
4. 


By  the  Court, 

Registrar  of  the  Court  of  Criminal  Appeal. 

*  Insert  name  and  address  of  each  witness  and  allowance  for  attending 
Court  of  examiner  or  special  commissioner,  as  the  case  may  be.  If  the 
witness's  allowances  or  any  part  thereof  have  been  advanced  and  paid  to 
such  witness  under  the  Criminal  Appeal  Rules,  1908,  by  any  poHce  officer 
then  insert  such  officer's  name  and  address  in  columns  1  and  2,  together 
with  a  note  to  this  effect. 

B.R.  T  P 
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Form  XXIX. 

Criminal  Appeai,  Act,  1907. 

Notification  to  Appellant  of  Result  of  his  Appeai.. 

R.  V. 

To  the  above-named  appellant. 

This  is  to  give  you  notice  that  the  Court  of  Criminal 
Appeal,  having  considererl  the  matter  of  your  appeal,  have 
finally  determined  the  same,  and  have  this  day  given  judg- 
ment to  the  effect  following  [here  shortly  state  the  judgment 
of  the  Court,  e.g.,  that  your  appeal  be  dismissed  or  that 
the  sentence  against  which  you  appealed  be  altered  from 
to  or  as  the  case  m<iy  be']. 

(Signed) 

Registrar  of  the  Court  of  Criminal  Appeal. 
Dated  this  day  of  ,  a.d.   19 


Form  XXX. 

Criminal  Appeal  .Act,  1907. 

Notification  to  Appellant  of  Resii.t  of  ApprirxTiox 
UNDER  s.   17. 

R.  v. 

To  the  above-named  appellant. 

This  is  to  give  you  notice  that  the  Court  of  Criminal  Ap- 
peal have  considered  the  matter  of  your  application  for — 

(a)  leave  to  appeal  to  the  said  Court; 

(b)  leave  to  extend  the  time  within  which  you  may  give 
notice  of  appeal  or  of  application  for  leave  to  appeal; 

(c)  legal  aid  to  be  assigned  to  you; 

(d)  permission  to  be  present  during  the  proceedings  in 
your  appeal; 

and  have  finally  determined  the  same  and  have  this  day 

given  judgment  to  the  effect  following  [here  i^et  out  decision 

of  Court  of  Appeal,  e.g.,  that  you  have  days  from  the 

day  of  within   which  you  may  give  notice  of 
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appeal,  {or)  that  you  may  be  admitted  to  bail  in  your  own 
recognizances  in  the  sum  of  £  with  t^^  o  sufficient  sure- 

ties in  the  sum  of  £  each,  or  as  the  case  may  &e]. 

(Signed) 

Registrar  of  the  Court  of  Criminal  Appeal. 
Dated  this  day  of  ,  a.d.  19     . 


Form  XXXI. 

Criminal  Appeal  Act,  1907. 

R.  V. 

To  His  Majesty's  Principal  Secretary  of  State  for  the  Home 
Department. 

To  the  Prison  Commissioners. 

To  the  governor  of  His  Majesty's  prison  at 

This  is  to  give  you  notice  that  the  above-mentioned 
having  applied  for — 

(a)  leave  to  appeal  to  the  said  Court; 

(b)  leave  to  extend  the  time  within  which  he  may    give 
notice  of  appeal  or  of  an  application  for  leave  to  appeal; 

(c)  legal  aid  to  be  assigned  to  him; 

(d)  permission  to  be  present  during  the  proceedings  in 
his  appeal; 

(e)  his  admission  to  bail; 

under  the  said  statute,  the  Court  of  Criminal  Appeal  has 
this  day  finally  determined  his  said  applications  and  has 
given  judgment  to  the  effect  folloAving  {here  set  out  the 
decision  of  the  Court]. 

(Signed) 
Registrar  of  the  Court  of  Criminal  Appeal. 
Dated  this  day  of  ,  a.d.  19     . 
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Form  XXXII. 

Criminal  Appeal  Act,  1907. 
R.  V. 
To  His  Majesty's  Principal  Secretary  of  State  for  the  Home 

Department. 
To  the  Prison  Commissioners. 
To  the  governor  of  His  Majesty's  prison  at 

This  is  to  give  you  notice  that  the  above-named 
having  appealed  against   his  conviction  of  the  offence  of 

at  the  Court  of  for  the  county  of  [or, 

the  sentence  of  passed  upon  him  for  the  offence  of 

at  the  Court  of  for  the  county  of  ]  the 

Court  of  Criminal  Appeal  has  finally  determined  the  said 
appeal  and  has  this  day  given  judgment  therein  to  the 
effect  following  [here  set  out  the  decision  of  the  Court]. 

(Signed) 

Registrar  of  the  Court  of  Criminal  Appeal. 

Dated  this  day  of  ,  a.d.  19 


Form  XXXIII. 

Criminal  Appeal  Act,  1907. 
R.  V. 
List  of  Exhibits. 


Number  or  other 
identifying 

mark 
on  Exhibit. 


Short 

description  of 

Exhibit. 


Produced  by 
Prosecution 
or  Defence. 


Directions  of  the  Judge 
of  the  Court  of  Trial, 

with  name 

and  address  of  person 

retaining  Exhibit. 


(Signed)         Coroner. 

Clerk  to  Committing  Justice. 
Officer  of  Court  of  Trial. 
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INDEX 


TO 


FOEMS   UNDER   CRIMINAL   APPEAL 
RULES,  1908. 


Form. 


10 
11 
12 

13 

14 

15 
16 

17 

18 

19 
20 


Rule  by 

which 

provided. 


6  (a),  (b) 
20  (a)  & 

27  (a) 

23 

25  (a) 

25  (a) 

25  (a) 

25(a) 

o(g) 
24 

29(g) 
29(f) 

25(b) 

25(b) 

29  (e) 
29  (i) 

29  (j) 
29  (k) 

(29(11)    ) 
(  29   m)  j 

7   c) 


Description. 


Judge's  certificate 
Particulars  of  trial 

Notice  of  abandonmeut    ... 
Notice  of  appeal,  question  of  law  only- 
Notice  of  appeal  upon  certificate  of  the 

judge  of  the  Court  of  trial 
Notice  of  application  for  leave  to  appeal 

against  conviction  under  section  3  (b). 
Notice  of  application  for  leave  to  appeal 

against  sentence 
Declaration  verifying  transcript  of  short 

hand  notes 
Notice  of  application  for  extension  of 

time  within  which  to  appeal    ... 
Eecognizance  of  appeal  of  the  appellant 
Recognizance  of  appellant's  sureties     . . 
Notice  to  governor  to  release  appellant 

on  bail 
Notification  to  appellant  of  judge's  deci 

sions  under  section  17   ... 
Notice   of    appeal    by  appellant,    from 

judge  under  section  17  ... 
Certificate  to  surety 
Information  of  surety  for  arrest  of  the 

appellant ... 
Warrant  on  information  of  surety 
Commitment  of  appellant  on  surety's  in 

formation... 

Warrant  for  arrest  of  appellant  on  bail 

Recognizance  of  appellant  sentenced  to 
payment  of  a  fine 


Pages 
555— 
680. 


000 

556 

556 
557 

558 

559 

56(> 

561 

562 
563 
564 

565 

565 

566 
567 

567 

568 

569 
570 

570 
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Rule  by 

Form. 

which 

Description. 

Page. 

provided. 

21 

7(c) 

Eecognizauce  of  sureties   for  appellant 

sentenced  to  a  fine 

571 

22 

7(e) 

Notice  to  appellant  sentenced  to  a  tine, 

of  breach  of  his  recognizances. . . 

572 

23 

7(e) 

Notice  to  surety  for  appellant  of  estreat 

of  recognizance  ... 

573 

24 

40(g) 

Caption  for  deposition  of  witness  before 

examiner  ... 

574 

25 

40  (a) 

Order  to  witness  to   attend   Court   for 

examination        

574 

26 

40  (b) 

Appellant's  application  for  fui-ther  wit- 

nesses 

575 

27 

40(e) 

Notice    to    witness    to     attend    before 

examiner 

575 

28 

49 

Order  for  costs  and  expenses  of  appel- 

lant's case            

576 

29 

34(a) 

Notification  to  appellant  of  result  of  his 

appeal       

578 

30 

34(a) 

Notification    to   appellant   of    result  of 

applications  under  section  17 

578 

31 

34(a) 

Notice  to  Secretary'  of  State,  governor 
and  Prison  Commissioners  of  result  of 

applications  under  section  17 

579 

32 

34(a) 

Notice  to  Secretary  of  State,  goveraor 
and    Prison    Commissioners    of    final 

hearing  of  appeal           

580 

33 

8(c) 

List  of  exhibits      

580 
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ASSIZES    RELIEF    ACT,  1889. 
(52  &  53  Vict.  c.  12.) 

1. — (1)   Whenever    any    person    has    been  committed   to  Trial  of 
gaol   or   admitted   to   bail  bj  a  justice   or  justices   of   the  persona 
peace,    in    pursuance    of    section    twenty-two    or     section  ^^^^^  ^^*^ 
twenty -hve    of    the    Act    of    the    session    of    the    eleventh  triable  at 
and   twelfth   years   of   the   reign   of   her   present   Majesty,  quarter 
chapter    forty-two,   cliarged    with    an     indictable     ott'ence  sessions, 
triable    at    quarter    sessions,    the    persons    bound    over  to 
prosecute    and    give    evidence    shall    be    bound     over    to 
attend    for    that    purpose    at    the    next    practicable    Court 
of  quarter  sessions  having  jurisdiction  to  try  such  person 
for  such  offence,  unless  such  justice  or  justices  for  special 
reasons  think  fit  otlierwise  to  direct;     and  where  the  per- 
sons are  so  bound  over,  the  person  charged  shall  be  tried 
at  the  said  Court  of  quarter  sessions,  and  a  Court  of  oyer 
and  terminer  or  general  gaol  delivery  shall  not  be  required 
to  deliver  such  person  from  gaol  unless  the  High  Court  of 
Justice  shall  by  order  direct  that  such  person  shall  be  in- 
dicted and  tried  at  a  Court  of  oyer  and  terminer  or  general 
gaol  delivery  having  jurisdiction  to  try  him  for  such  offence. 

(2)  If  such  direction  is  given  by  the  High  Court,  the 
Court  shall  cause  to  be  given  to  the  persons  so  bound  over 
as  aforesaid  notice  in  writing  to  attend  at  the  Court  of  oyer 
and  terminer  or  general  gaol  delivery  at  the  time  and  place 
mentioned  in  the  notice,  and  the  recognizance  binding  over 
such  persons  shall  have  effect  as  if  the  Court,  time  and 
place  mentioned  in  the  notice  were  substituted  for  those 
mentioned  in  the  recognizance. 

2.  Every  justice  of  the  peace  by  whom  a  person  is  com-  Notice  by 
mitted  to  gaol  to  await  his  trial  for  any  offence  triable  at  justices  to 
quarter  sessions  shall  by  endorsement  on  the  commitment  gaoler, 
or  other  notice  in  writing,  inform  the  governor  of  such  gaol 
whether  the  persons  bound  over  to  prosecute  and  give  evi- 
dence at  such  trial  are  bound  over  to  attend  at  a  Court  of 
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Proceedings 
for  discharge 
of  prisoner 
where  he  is 
not  tried,  at 
the  next 
quarter 
sessions. 


Exercise  of 
jurisdiction. 


Not  to  affect 
certiorari,  &c. 


Rules  may  be 
made  by  rule 
committee 
of  judges. 


quarter  sessions  or  at  a  Court  of  oyer  and  terminer  or 
general  gaol  delivery;  and  a  (Jourt  making  under  this  Act 
an  order  for  the  trial  of  a  prisoner  at  a  Court  of  oyer 
and  terminer  or  general  gaol  delivery  shall  cause  notice  in 
writing  of  the  order  to  be  given  to  the  governor  of  the  gaol 
in  which  the  prisoner  is  confined. 

3. — (1)  Where  a  prisoner  has  been  committed  to  gaol 
on  a  charge  for  an  indictable  oifence,  and  persons  have 
been  bound  over  to  prosecute  and  give  evidence  at  a  Court 
of  quarter  sessions  for  any  county  or  place,  and  the  prisoner 
is  not  tried  at  that  Court,  then  the  next  Court  of  oyer  and 
terminer  or  general  gaol  delivery  having  jurisdiction  in 
such  county  or  place  shall,  on  his  application  (unless  there 
are  such  special  reasons  to  the  contrary  as  are  hereinafter 
mentioned),  either  cause  him  to  be  tried  at  that  Court,  or 
discharge  him  from  Iiis  imprisonment,  and  if  there  are  such 
special  reasons  may  admit  him  to  bail. 

(2)  If  he  is  not  so  tried  or  discharged,  and  he  is  not  tried 
before  the  holding  of  the  then  next  subsequent  Court  of 
oyer  and  terminer  or  gaol  delivery  having  jurisdiction  in 
such  county  or  place,  that  Court  shall  try  him  or  discharge 
him  from  his  imprisonment. 

(3)  The  said  special  reasons  may  be  the  removal  of  the 
indictment  into  another  Court,  the  impossibility  of  pro- 
ducing the  witnesses  for  the  prosecution  at  the  said  Court 
of  quarter  sessions,  or  other  special  reasons  for  postponing 
the  trial. 

(4)  The  jurisdiction  vested  by  this  Act  in  the  High  Court 
may  be  exercised  either  in  Court  or  in  chambers  by  any 
judge  of  the  High  Court. 

4.  The  jurisdiction  vested  by  this  Act  in  a  Court  of  oyer 
and  terminer  or  general  gaol  delivery  may  be  exercised 
by  any  judge  or  commissioner  of  that  Court. 

5.  Nothing  in  this  Act  shall  aflect  any  existing  right  or 
power  in  the  High  Court  of  Justice,  or  any  judge  thereof, 
to  remove  by  certiorari  or  otherwise  any  indictment  found 
at  any  Court  of  quarter  sessions,  or  shall  affect  any  existing 
right  or  power  in  any  Court  of  quarter  sessions  to  remit 
any  indictment  found  at  such  quarter  sessions,  for  trial  at 
a  Court  of  oyer  and  terminer  or  general  gaol  delivery. 

6.  Rules  of  Court  for  the  purpose  of  carrying  into  effect 
this  Act  may  be  made  by  the  same  persons,  and  laid  before 
Parliament,  and  be  subject  to  be  annulled  in  like  manner 
as  Rules  of  Court  for  the  purpose  of  the  Supreme  Court  of 
Judicature  Act,  1875,  and  the  Acts  amending  the  same. 
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7.  In  this  Act,  unless  the  context  otherwise  requircR —      Definitions. 
The  expression  "  High  Court  "  means  her  Majesty's  High 

Court  of  Justice: 

The  expression  "  Court  of  oyer  and  terminer  or  general 
gaol  delivery  "  includes  a  Court  of  assize  and  the  Central 
Criminal  Court: 

The  expression  "  Court  of  quarter  sessions  "  means  the 
justices  of  a  county,  riding,  division,  or  liberty  in  general 
or  quarter  sessions  assembled,  and  includes  the  recorder  of 
a  borough: 

The  expression  "  gaol  "  includes  house  of  correction. 

8.  This  Act  shall  extend  to  England  and  Wales  only.       Extent  of 

Act. 

9.  This  Act  may  be  cited  as  the  Assizes  Relief  Act,  1889.  Short  title. 
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Notice  dis- 
pensing with 
attendance  of 
jurors  at 
assizes  or 
quarter  ses- 
sions where 
there  is  no 
business  for 
them  to 
transact. 


ASSIZES   AND   ^UAKTER   SE&SIUNS   ACJT,  1908. 
(8  Edw.  7,  c.  41.) 

An  Act  to  dispense  with  the  attendance  of  jurors  at  assizes 
and  quarter  sessions  and  with  the  holding  of  assizes 
and  quarter  sessions  in  certain  cases,  and  to  amend 
the  law  relating  to  the  dates  at  which  quarter  sessions 
are  to  be  held.  L21st  December,  1908.] 

Be  it  euacted,  &c. 

1, — {!)  If,  uot  more  tliau  live  days  before  the  commission 
day  in  the  case  of  assizes,  and  the  day  appointed  for  hold- 
ing the  Court  in  the  case  of  quarter  sessions,  it  appears  to 
the  proper  officer  that  the  attendance  of  any  jurors  sum- 
moned to  attend  at  the  Court  of  assize  or  quarter  sessions 
will  not  be  required  by  reason  of  there  beiug-  no  business  to 
be  transacted  for  wliicli  those  jurors  are  required,  that  officer 
may,  in  manner  provided  by  tfiis  Act,  cause  notice  to  be 
sent  by  post  to  those  jurors  by  or  on  belialf  of  the  person 
wlio  has  summoned  them  dispensing  with  their  attendance 
in  pursuance  of  the  summons,  and  any  person  so  sunuuoned 
as  jui'or  to  whom  such  a  notice  is  sent  shall  not  be  liable 
to  any  fine  or  penalty  for  faifiug  to  attend  in  pursuance 
of  the  summons. 

{2)  For  the  purpose  of  causing  notice  to  be  sent  under 
this  section,  the  proper  officer,  if  he  is  not  himself  the  per- 
son who  lias  summoned  the  jurors,  may  direct  the  sheriff, 
under-slieriff",  or  other  officer  who  has  summoned  the  jurors 
to  send  the  required  notice,  and  tliat  officer  shall  send  the 
notice  as  so  directed. 

(3)  Where  tlie  proper  officer  causes  notices  to  be  sent  to 
jurors  dispensing  with  their  attendance,  he  shall  at  the  same 
time  send  information  thereof  to  all  clerlj:s  to  justices  in 
the  county  or  area  for  which  the  assizes  or  quarter  sessions 
are  to  be  held,  and  those  justices  shall,  after  the  receipt  of 
that  information,  in  comnutting  any  person  for  trial,  act 
as  if  the  assizes  or  quarter  sessions  were  not  to  be  held: 
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Provided  that  the  justices  may,  if  they  think  fit,  for  the 
purpose  of  enabling  any  person  who  would  have  been  com- 
mitted for  trial  at  any  such  assizes  or  quarter  sessions  to 
have  an  early  trial  in  case  he  is  not  admitted  to  bail,  commit 
him  for  trial  at  any  other  assizes  or  quarter  sessions  about 
to  be  held  at  any  place  or  town  convenient  for  the  trial, 
and  his  Majesty  may  by  Order  in  Council  make  such  pro- 
visions as  to  the  jurisdiction  of  the  Court,  and  the  attend- 
ance, jurisdiction,  authority,  and  duty  of  sheriffs,  gaolers, 
officers,  jurors,  and  persons,  the  use  of  any  prison,  the  re- 
moval of  prisoners,  the  alteration  of  any  commissions,  writs, 
precepts,  indictments,  recognizances,  proceedings,  and  docu- 
ments, the  transmission  of  recognizances,  inquisitions,  and 
documents,  and  the  expenses  of  prosecutors  and  witnesses, 
and  of  maintaining  and  removing  prisoners,  as  seem  neces- 
sary or  expedient  to  carry  into  effect  this  provision,  but:  — 

(a)  the  costs  and  expenses  of  any  prosecutors  and  wit- 

nesses shall  be  paid  by  the  council  of  the  county 
or  borough  who  would  have  been  liable  to  pay 
those  costs  and  expenses  if  the  person  had  been 
committed  for  trial  in  the  ordinary  course;     and 

(b)  the  council  of  the  county  or  borough  who  would  have 

paid  the  costs  of  the  trial  of  the  person,  if  he  had 
been  committed  in  the  ordinary  course,  shall  pay 
to  the  council  of  the  county  or  borough  by  whom 
the  costs  of  the  assizes  or  quarter  sessions  to  which 
he  is  committed  under  this  provision  are  paid,  such 
sum  on  account  of  his  trial  as  may  be  agreed  upon 
between  the  councils,  or,  in  default  of  agreement, 
determined  by  the   Secretary  of  State. 
If  the  justices  have  already  committed  any  person  for  trial 
at  the  assizes  or  quarter  sessions  in  respect  of  which  notices 
have  been  sent  under  this  section,  they  shall  have  ])ower  to 
alter  the  committal,  and  to  make  any  alteration  or  exten- 
sion of  any  recognizances  which  may  appear  necessary  under 
the  circumstances, 

(4)  Any  warrant  for  arresting  or  detaining  any  person, 
and  any  recognizance  to  appear  and  give  evidence,  or  to 
appear  for  trial,  issued  or  taken  in  the  case  of  a  person 
charged  with  murder  or  manslaughter  on  a  coroner's  in- 
quisition, shall,  if  the  trial  of  the  person  charged  cannot 
take  place  in  the  ordinary  course  owing  to  assizes  to  which 
the  warrant  or  recognizances  relate  not  being  held  by  virtue 
of  the  provisions  of  this  Act,  continue  in  operation  until 
the  next  assizes,  or,  if  the  person  charged  is  committed  to 
any  other  assizes  by  justices,  such  other  assizes. 

(5)  Any  person  having  by  law  a  right  to  present  a  bill 
of  indictment  to  a  grand  jury  in  a  case  where  no  person 
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Obligation 
to  hold 
assizes  and 
quarter  ses- 
sions dis- 
pensed with 
in  certain 
cases. 


Extension  of 
time  in  which 
county 
quarter  ses- 
sions are  to 
be  held. 


57  &  68  Vict, 
c.  6. 

Definitions. 


Short  title. 


has  been  committed  for  trial,  and  proposing  to  do  so  at  any 
assizes  or  quarter  sessions,  shall  give  notice  of  his  intention 
to  do  so  to  the  proper  officer  more  than  live  days  before  ,the 
commission  day  or  day  appointed  for  holding  the  Court  of 
quarter  sessions,  as  the  case  may  be. 

2.  Where  notices  have  been  given  in  pursuance  of  this 
Act  dispensing  with  the  attendance  of  all  jui'ors  at  any 
assizes  or  quarter  sessions,  it  shall  not  be  necessary  to  hold 
the  Court  of  assize  or  Court  of  quarter  sessions  in  respect  of 
which  the  notices  have  been  given  unless  there  is  any  busi- 
ness not  requiring  the  attendance  of  jurors  to  be  transacted 
by  the  Court. 

3t — (1)  A  Court  of  quarter  sessions  for  a  county,  or  the 
justices  of  the  county  assembled  at  special  meeting  ^^ which 
special  meeting  they  are  hereby  authorized  to  hold),  may 
at  any  time  when  it  appears  desirable,  for  any  purpose  fix 
or  alt>er  the  time  for  holding  the  next  Court  of  quarter  ses- 
sions, so  that  the  sessions  be  held  not  earlier  than  fourteen 
days  before  nor  later  than  fourt/een  days  after  the  week  in 
which  they  would  otherwise  be  held. 

(2)  The  Quarter  Sessions  'Act,  1894,  is  hereby  repealed. 

4.  For  the  purposes  of  this  Act — 

The  expression  '"  proper  officer  "  means,  as  respects 
assizes,  the  clerk  of  assize,  and,  as  respects  quarter 
sessions,  the  clerk  of  the  peace  of  the  county  or 
borough  for  which  the  Court  of  quarter  sessions 
is  held;    and 

The  expression  "  commission  day "  means  the  day 
named  in  the  London  Gazette  as  the  day  appointed 
for  the  holding  of  assizes  at  any  place. 

5.  This  Act  may  be  cited  as  the  Assizes  and  Quarter  Ses- 
sions Act,  1908. 


589 


APPENDIX    M. 


-♦ 


CRIMINAL  APPEAL  AMENDMENT  ACT,  1908. 
(8  Edw.  7,  c.  46.) 

"  Notwithstanding  anything  in  sect.    1   of  the   Criminal  Judges  of 

Appeal  Act,  1907,  all  the  judges  of  the  King's  Bench  Divi-  the  Court 

sion  of  the  High  Court  shall  be  judges  of  the  Court  of  AppS?'" 
Criminal  Appeal." 

2. — (1)  "Notwithstanding    anything    in    sect.  2  of    the  Registrar  of 
Criminal  Appeal  Act,  1907,  from  and  after  the  passing  of  *^®  ^.°^F* 
this  Act  the  Master  of  the  Crown  Office  shall  be  the  registrar  ^ppeah^"^ 
of  the  Court  of  Criminal  Appeal." 

(2)  The  power  to  provide  additional  staff  for  the  Re- 
gistrar of  the  Court  of  Criminal  Appeal  includes  a  power 
to  appoint  an  assistant  registrar,  but  any  assistant  registrar 
so  appointed  shall  be  either  a  Master  of  the  Supreme  Court 
acting  in  the  King's  Bench  Division  or  a  practising  barrister 
of  not  less  than  seven  years'  standing,  and  shall  be 
appointed  by  the  Lord  Chief  Justice  of  England. 
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SPECIMEN  RECORD  OF  A  CONVICTION  ON 
INDICTMENT. 


Central 
Criminal 
Court 
(to  wit). 


Note. — Since  the  abolition  of  writs  of  error,  it  is  seldom 
that  a  record  of  conviction  will  be  drawn  up,  but  it  will 
be  necessary  to  do  so,  e.g.,  where  in  any  civil  pro- 
ceeding it  is  necessary  to  <>-ive  formal  proof  of  a  con- 
viction or  acquittal  and  a  certificate  is  not  or  cannot 
be  admitted  as  sufficient  proof.  This  recorr]  wa'^  kindly 
drawn  up  by  Mr.  Henry  A.  Read. 

Be  it  remembered,  that  at  the  general  sessions  of  oyer  and 
terminer  of  our  liOrd  the  King,  and  general  session  of  the 
delivery  of  the  prisons  duly  a})])ointed  for  prisoners  triable 
at  the  Central  Criminal  Courl,  liolden  for  the  jurisdiction 
of  the  Central  Criminal  Court,  at  the  Centml  Criminal 
Court,  in  the  Old  Bailey,  in  the  suburbs  of  the  City  of 
London,  on  Monday,  the  day  of  in  the 

year  of  the  reign  of  our  Sovei-eign  Lord  Edward  the  Seventh, 
by  the  grace  of  God  of  the  United  Kingdom  of  (4reat  Britain 
and  Ireland,  and  of  the  British  dominions  beyond  the  seas, 
king,  defender  of  the  faith,  and  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  Before  [here  follow 

the  names  and  titles  of  all  the  cotnmissioners  of  the  Court 
who  were  present  at  that  session],  and  others  their  fellow 
justices  of  our  said  Lord  the  King,  assigned  by  letters 
patent  of  our  said  Lord  the  King,  made  under  the  Great 
Seal  of  our  said  Lord  the  King,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  of  the  British  dominions 
beyond  the  seas,  to  the  same  justices  above  named  and 
others,  or  any  two  or  more  of  them  directed  to  enquire 
more  fully  the  truth  by  the  oath  of  good  and  lawful  men 
of  the  City  of  London  and  counties  of  London  and  Middle- 
sex, and  those  parts  of  the  counties  of  Essex,  Kent  and 
Surrey  which  are  mentioned  and  enumerated  in  an  Act 
passed  in  the  fifth  year  of  the  reign  of  our  late  Sovereign 
Lord  King  William  "the  Fourth,  intituled  "  .A.n  Act  for  estab- 
lishing a  New  Court  for  the  Trial  of  Offences  committed  in 
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the  Metropolis  and  Parts  adjoining,"  as  amended  by  the 
Local  Government  Act,  one  thousand  eight  hundred  and 
eighty-eight,  and  by  other  ways,  means,  and  methods  by 
which  they  shall  or  may  better  know  (as  well  within  liberties 
as  without)  by  whom  the  truth  of  the  matter  may  be  the 
better  known  and  enquired  into  of  all  treasons,  murders, 
felonies,  and  misdemeanours,  and  also  the  accessories  of 
them,  within  the  said  City  of  London  and  counties  of  Lon- 
don and  Middlesex  and  the  several  parts  of  the  counties 
of  Essex,  Kent  and  Surrey  aforesaid  (as  well  within  liber- 
ties as  without),  by  whomsoever  and  in  what  manner  soever 
done,  committed  or  perpetrated,  and  by  whom  or  to  whom, 
when,  how  and  after  what  manner,  and  of  all  other  articles, 
and  circumstances  concerning  the  premises  and  every  of 
them,  and  any  of  them,  in  any  manner  whatsoever,  and  the 
said  treasons  and  other  the  premises  to  hear  and  determine 
according  to  the  laws  and  customs  of  England,  and  also  to 
deliver  the  said  prison  or  prisons  of  the  jirisoners  therein 
being,  by  the  oath  of  [here  insert  the  names  of  the  grand 
jurors']  good  and  lawful  men  of  the  jurisdiction  aforesaid, 
qualified  according  to  law,  now  here  sworn  and  charged  to 
enquire  for  our  said  Lord  tlie  King  for  the  jurisdiction 
aforesaid.  It  is  presented  in  manner  and  form  following, 
that  is  to  say  [here  follows  the  indict menf~\,  and  thereupon 
afterwards  to  wit  at  the  same  general  session  holden  at  the 
Central  Criminal  Court  aforesaid  in  and  for  the  jurisdiction 
of  the  said  Court  on  the  said  day  of  in  the  year 

aforesaid  before  the  said  justices  of  our  Lord  the  King 
above  named  and  others  their  fellow  justices  aforesaid 
comes  the  said  A.  B.  in  lawful  custody  to  answer  the  pre- 
mises and  being  brought  to  the  bar  here  and  having  heard 
the  said  indictment  read  he  the  said  A.  B.  saith  that  he  is 
not  guilty  of  the  premises  in  the  above-mentioned  indict- 
ment alleged  and  charged  against  him  and  concerning  this 
for  good  and  ill  he  the  said  A.  B.  puts  himself  upon  the 
country,  and  H.  K.  Avory,  Clerk  of  the  Cro\vn  and  Clerk 
of  the  Central  Criminal  Court,  who  prosecutes  for  our  said 
Lord  the  King  in  this  behalf  doth  the  like.  Therefore  let 
the  jury  thereupon  here  immediately  come  before  the  said 
justices  of  our  said  I^ord  the  King  above  named  and  others 
their  fellow  justices  aforesaid  and  who  have  no  affinity  to 
the  said  A.  B.  to  recognize  upon  their  oath  whether  the 
said  A.  B.  be  guilty  of  the  premises  in  the  said  indictment 
above  alleged  and  charged  against  him  or  not.  And  the 
jurors  of  the  said  jury  for  this  purpose  in  due  form  of  law 
impanelled  and  returned  to  wit  [here  insert  the  names  of 
the  petit  jury]  good  and  lawful  men  of  the  jurisdiction 
aforesaid  qualified  according  to  law  being  called  come  and 
who  being  chosen  tried  and  sworn  to  speak  the  truth  of 
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and  concerning  the  premises,  say  upon  their  oath  that  the 
said  A.  B.  is  not  guilty  of  the  premises  as  charged  against 
him  in  the  first  third  and  fifth  counts  of  the  above-mentioned 
indictment,  but  that  he  the  said  A.  B.  is  guilty  of  the 
premises  as  charged  against  him  in  the  second  fourth  and 
sixth  counts  of  the  said  indictment,  and  thereupon  it  is 
considered  and  adjudged  by  the  Court  here  that  of  the 
premises  as  charged  and  specified  in  the  first  third  and  fifth 
counts  of  the  said  indictment,  the  said  A.  B.  be  discharged 
and  go  without  day,  and  as  regards  the  premises  charged 
and  specified  in  the  second  fourth  and  sixth  counts  of  the 
said  indictment  whereof  the  jurors  aforesaid  have  found 
the  said  A.  B.  guilty  as  aforesaid  all  and  singular  the 
premises  being  seen  and  fully  understoo'd  by  the  Court 
here.  It  is  considered  and  adjudged  by  the  said  Court  that 
for  the  felony  in  the  second  count  of  the  said  indictment 
charged  and  stated  the  said  A.  B.  be  kept  in  penal  servi- 
tude for  the  term  of  three  years  to  be  comjiuted  from  the 
said  day  of  ,  a.d.  1 9     ,  and  that  for  the  felony 

in  the  fourth  count  of  the  said  indictment  charged  and 
stated  the  said  A.  B.  be  kept  in  penal  servitude  for  the  term 
of  three  years  to  be  com})uted   from  the  said  day  of 

,  A.D.  19  ,  and  that  for  the  felony  in  the  sixth  count 
of  the  said  indictment  charged  and  stated  the  said  A.  B.  be 
kept  in  penal  servitude  for  fho  term  of  three  years  to  be 
computed  from  the  said  day  of  ,  a.d.  19     ,  and 

thereupon  the  said  A.  B.  is  forthwith  committed,  &c. 

(Signed)  H.  K.  A., 
Clerk  of  the  Central  Criminal  Court. 
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ABATEMENT, 

demurrer  in,  156. 
jtJea  in,  191. 

what  it  is,  191. 

when  n)ach\  192. 

oft'oct  of,  19;i. 

form  ol",  18(S. 

ABDUCTION, 

(1)  of  girl  under  sixteen  years  of  age,  form  of  indictment  for, 

445. 

(2)  of  girl  under  eighteen  years  of  age,  form  of  indictment  for, 

415. 

ABROAD,  jurisdiction  as  to  offences  committed  abroad, 

(1)  by  anyone  on  a  British  ship,  22. 

when  offence  is  piracy,  2-"^. 

(2)  by  subject  of  the  Kinir,  28. 

when  offence  is — 

(a)  treason,  24. 

(b)  murder,  manslaughter,  24. 

(c)  bigamy,  24. 

(d)  under  Foreign  Enlistment  Act,  1870... 24. 

(e)  under  Incitement  to  Mutiny  Act,  1797... 24. 
(t)   on  board  foreign  ship,  24. 

(g)  under  Behring  Sea  Award  Act,  1894... 24. 

(h)  under  statutes  relating  to  Turkey,  China,  Siam, 

Japan,  Australia,  Polynesia,  Africa,  24. 
(i)    by  colonial  governor,  &c.,  24. 
(i)    ^y  colonial  official,  25. 
{'4)  by  subject   of   the   King,   or   anyone  as  specified   in   the 
statutes,  when  offence  is — 

(a)  against  the  Slave  Trade  Act,  1824... 25. 

(b)  against  the  Official  Secrets  Act,  1889  ..25. 

(c)  against  the  Explosive  Substances  Act,  1883... 25. 

(d)  against  the  Merchant  Shipping  Act,  1894... 25, 
B.R.  Q  Q 
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ABROAD — cohtiuut  d. 

venue  for  offences  committed,  36—40,  42 — 48. 
depositivns  taken  (when  may  be  used  at  trial,  &c.),  227. 
See  Depositions  ;  Sea  :  Venue. 

ABSENCE  OF  ACCUSED  FROM  TRIAL, 
dui'ing  trial,  loo. 
at  time  of  judgment,  279,  280. 

ABSENCE  OF  CHILD  FROM  TRIAL,  219.  22(K 

ACCESSORY, 

in  felony,  may  be  either 

(1)  accessory  before  the  fact,  26,  28,  29. 

(2)  accessoiy  after  the  fact,  29,  30. 
venue  for  otVenccs  by,  44,  45. 

under  Larceny  Act,  1861..  32. 
under  Forgery  Act,  1 86 1 ... 4 1 . 
within  Admiralty  jurisdiction,  4()— 48. 
trial  of 

accessory  before  the  fact,  30,  31. 
accessory  after  the  fact,  31. 
punishment  of,  319,  320. 

in  treason  and  misdemeanour  every  person  who,  in  felony, 
would  be  accessory  before  the  fact  a  principal,  31,  32. 
forms  of  indictment  of,  446,  447. 

may  be  charged  generally  where  principal  chargeable  generally, 
113—118. 

ACCOMPLICE,  conviction  quashed  where  }Mty  not  warned  against 
convicting  on  uncorroborated  evidence  of,  375. 

ACCUSED, 

use  of  term,  149. 

right  to  be  represented  by  counsel,  84—86. 

right  to  be  tried,  202,  203. 

arraignment  of,  )  49  —  1 54. 

incapacity  to  plead,  178 — 187. 

defence  of.     See  Defence. 

separate  trials  of  jointly  indicted,  151. 

bail  of,  when  awaiting  trial,  104  — 107. 

appeal  (hearing),  107. 
withdrawal  of  pW  by,  190,  201,  202. 
unsworn  statement  by,  237,  238. 
rights  of,  on  trial,  237. 
presence  at  trial  of,  154,  155. 
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A  ecu  HEB—contin  ued. 

change  of  place  of  trial  at  request  of,  by  judge  of  assize,  82,  83. 
when  deposition  admissible  at  trial  of,  224—227. 
procedure  on  trial  after  close  of  case  for  prosecution — 

(1)  if  undefentle;!,  232,  233. 

(2)  if  defen(led,  222—233. 

must  bo  present  when  judgment  is  giren  in  treason  and  felony, 
279,  2S0. 
See  PROCESS  to  compel  Attendance  of  Accused. 
discharge  of,  on  acquittal,  266 — 268. 

See AcQUiiTAL;  Costs;  Counsel;  Defence;  Pkisoner. 

ACQUITTAL 

of  one  accused  on  joint  indictment^ 

(1)  before  trial,  220. 

(2)  in  ordinary  course,  262. 

on  indictment  charging  different  offences,  261,  262. 
on  specific   charge   and   conviction   for  offence  not  charged, 
264,  265. 
See  Table  of  Ofi-ences,  App.  A. 
discharge  of  accused  on,  266—268. 
plea  of  previous,  193,  194. 
See  AurnEFOis  Acquit. 

ADDITION,  want  of,  &c.  will  not  vitiate  indictment,  lo7. 

ADDITIONAL  EVIDENCE,  when  to  be  served  on  application 
under  30  &  31  Vict.  c.  35... 55. 

ADJOINING   COUNTY,  change  of   place  of   trial  to,  82.     See 
Venue. 

ADJOUENMENT  OF  TRIAL,  246. 

ADMINISTERING  OATH, 

grand  juror,  99,  438,  App.  G. 
triers  of  challenge,  209,  437,  App.  G. 
petty  juror, 

on  trial  of  question  of  capacity  to  plead;  on  special  plea 
in  bar;  on  general  issue,  178,  179,  436 — 443,  App.  G. 
witness  before  grand  jury,  99,  440,  App.  G. 

at  trial,  218,  440,  441,  App.  G. 
person  called  to  testify  to  antecedents,  &c.  of  person  convicted, 
440,  App.  G. 
(For  forms  of  oath  and  affirmation,  see  App.  G.,  438 — 443.) 

Q  Q  2 
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ADMINISTHATOR,  when  property  to  be  laid  in,  122. 
ADMIRAL  (Court  of  Lord  High),  3.      See  Admiralty  Juris- 

DICTIOX. 

ADMIRALTY  JURISDICTION, 
extent  of,  .'3,  46,  47. 
exercised  under  Larceny  Act,  1S(U...48. 

Malicious  Damage  Act,  1801... 4S. 

Forgery  Act,  1861... 48. 

Coinage  Offences  Aot,  1861.  ..-18. 

Offences  against  the  Person  Act,  1861.  .^8. 

Merchant  Shipping  Acts,  1894,  1906... 48. 
i^etiut  for  offences  within,  46  —  48. 

(1)  by  acce.<?8ory,  "iO,  31. 

(2)  by  aider  and  abettor,  32,  41,  44,  45. 

See  Abroad  ;  Aider  and  Abettor  ;  Sea  ;  Venue. 

AFFIDAVIT, 

on  application  for  certiorari,  foim  of,  492,  493. 

to  quash  coroner's  inqui- 
.^ition,  357,  358. 
information,  354. 
particulars,  112,  113. 
nolle  proseijni,  108,  109. 
postponement  of  trial,  205. 
in  mitigation  of  punishment,  277. 
on  motion  in  arrest  of  judgment  in  King's  Bench  Division, 

361,  362. 
on  application  for  a  reward  for  apprehension,  317. 
motion  to  quash,  176. 

AFFIRMATION, 

when  witness  allowed  to  make,  223.     And  see  Oaths,  App.  G. 

form  of  (1)  for  juror,  443. 
(2)  for  witness,  443. 

"AGAINST  THE  FORM  OF  THE  STATUTE,"  157. 

'♦AGAINST  THE  PEACE,  &c.,"  157. 

AGE, 

averment  of,  when  essential  in  indictment,  131. 

of  "child,"  288. 

of  "young  person,"  288. 
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AGENT,  offence  by  innoceut,  venue  for,  against  principal,  32,  44 

AID  AND  ABET.     See  A[dj:r  and  Abeitor;   Pkincii'al  and 
Accessory. 
form  of  indictment  for,  ioo,  App.  H. 

AIDEE  AND  ABETTOR, 
in  treason,  31,  32. 
in  misdemeanour,  31,  32. 
how  indicted,  31,  32. 
uemce  for  offences  by,  44,  45. 

under  Larceny  Act,  1861 ..  .32. 

under  Forgery  Act,  1861.  ..41. 

within  Admiralty  jurisdiction,  46 — 48. 
trial  of,  31,  32. 
in  felony,  is  either^ 

(1)  princijial  in  second  degree,  27,  28. 

(2)  accessory  before  the  fact,  28,  29. 

See  Principal  and  Accessory. 
punishment  of,  321. 
form  of  indictment  of,  455. 

ALIEN, 

who  is  an,  23. 

when  amenable  to  law  of  England,  18—20,  21—23,  25. 

on  ship  in  British  waters,  18,  19. 

foreign  ambassador,  19,  20. 

enemy,  18. 

prisoner  of  war,  18. 

expulsion  of,  when  may  be  ordered, 

(a)  on  recommendation  of  Court  of  trial,  300. 

(b)  Criminal  Appeal,  39f). 
appeal  to  Court  of  Criminal  Appeal  against  recommendation 

of  Court  of  trial  of  expulsion  of,  374,  399. 

ALLEGATION.     See  Genkral  Allegation. 

ALLEGATIONS  IN^  INDICTMENT,  129. 
what  are  essential,  114—122,  129  —  132. 
objection  in  respect  of,  158,  168,  169. 
unnecessary  to  prove  superfluous,  132. 

ALLEGIANCE,  23.     See  Alien. 

ALTERATION  OE  SENTENCE, 
by  Court  of  trial,  281. 

Criminal  Apj^eal,  380 — 383. 
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AMBASSADOR, 

who  is  withiu  term,  W),  20. 
privileges  of,  19,  20. 

AMENDMENT    OF    COEONER'S    INUUISITION,    357.     See 
Amendment  of  Indictment. 

AMENDMENT  OF  CROWN  CASE  RESERVED,  365. 

"AND"  in  indictments,  135—137. 

AMENDMENT  OF  INDICTMENT, 

(1)  on  objection  in  respect  of  formal  defect,  156,  157. 

(2)  on   objection    in    respect  of    material  defect,    when    not 

allowed,  119. 

(3)  in   respect  of  variance   between   indictment  and  written 

matter,  241,  242. 

(4)  in  respect  of  variance  between  indictment  and  evidence, 

24  i,  245. 
when  must  be  made,  245,  246. 
where  must  be  made,  245,  246. 

AMENDMENT  OF  INFORMATION,  353.     See  Amendment  of 
Indictment. 

ANIMAL,  how  described  in  indictment,  128. 

APPEAL  (CRIMINAL), 

Courts  to  which  may  be  made  : 

(a)  Court  of  trial,  360. 

(b)  King's  Bench  Division  of  High  Court  of  Justice,  360. 

(c)  Court  of  Criminal  Appeal,  434,  435,  App.  F. 

(d)  regulations  as  to  costs  of,  1908... 434,  435,  App.  F. 
not :  by  means  of  certiorari,  361. 

APPELLANT,  who  is  un,  336,  399. 

APPLICATION  TO  ENLARGE  RECOGNIZANCES  (OR  BAIL), 

(1)  on  postponement  of  preferring  of  indictment,  107. 

(2)  on  postponement  of  trial  of  indictment,  107. 

(3)  on  postponement  of  trial  of  indictment,  when  caused  by 

amendment,  107. 

(4)  on  postponement  of  trial  of  inqui.sition,  when  caused  by 

amendment,  357. 

APPREHENSION,  reward  for  aiding,  346—348. 
APPROVER,  definition  of,  5. 
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AREAIGNMENT, 
definition  of,  149. 
proceedings  in,  149 — 154. 
standing  mute  on,  179—186. 
of  insane  person,  186. 
right  of  person  on,  149,  150. 
of  two  or  more  jointly  indicted,  150. 
of  one  charged  on  indictment  and  inquisition,  150. 
separate  trials  of  jointly  accused  after,  151. 
on  charge  of  "  previous  conviction,"  151  — 153,  270,  271. 
on  charge  of  being  habitual  drunkard,  153,  154,  270,  271. 

criminal,  154,  270,  271. 

AERAY.     See  Challenge  to  Array. 

ARREST  OF  ACCUSED 

after  indictment  presented-  - 

(1)  bench  warrant  for,  146,  147. 

(2)  justice's  warrant  for,  147. 
reward  for  aiding  in,  346. 

ARREST  OF  JUDGMENT, 

motion  in  King's  Bench  Division  (formal),  361,  362. 
motion  in  Court  of  trial  (informal),  272,  274 — 277. 

grounds  for,  274 — 276. 
Court  may  order,  motu  proprio,  276. 
effect  of,  276. 
See  MoTiuN  in  Arrest  of  Judgment. 

ARSON,  place  must  be  stated  in  indictment  for,  121. 

ASSIZE  COURT, 

what  is  an,  72,  73,  74. 

establishment  of,  3. 

effecting  orders  of,  by  King's  Bench  Division,  278,  279. 

order  to  change  place  of  trial  by  judge  of,  82. 

certiorari  by  judge  of,  to  remove  indictment  from  sessions,  83. 

indictment  may  bo  sent  by  King's  Bench  Division   for  trial 

to,  80. 
removal  of  indictment  from,  by  Order  of  King's  Bench  Division, 

78—80. 
order  on  certiorari,  78 — 80. 
j.udge  of, 

may  grant  bail,  105. 

order  postponement  of  preferring  of  indictment,  102. 
trial,  204,  205. 
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ASSIZE  COURT- coidiiiHtd. 
judge  of, 

duty  of,  under  Habeas  Corpus  Act,  1679...  104 — 106. 
Assizes  Relief  Act,  1889...  105. 
See  Court  of  Assize. 
ASSIZES, 

committal  to  adjoining  county's,  82. 

transmission  of  indictment  to,  by  quarter  sessions,  83,  84. 
under  Assizes  and  Quarter  Sessions  A.ct,  1908... 81,  82. 
See  Court  of  Assize. 

ASSIZES    AND    QUARTER    SESSIONS    ACT,    1908,   text  of, 
App.  L.,  oHii  —588. 

ASSIZES  RHiLIEF  ACT,  1889,  text  of,  App.  K.,  583—585. 
ATTACHMENT.    See  Coxtkmpt  of  Court. 

ATTAINDER 

for  treason  and  felony  abolished,  199. 
plea  of  previous,  199. 
still  applies  in  outlawry,  199. 
See  Autrefois  ArrAisr. 

ATTEMPr 

to  commit  crime  is  indictable  at  common  law,  6. 
may  be  found  on  indictment  charging  any  offence,  197,  403. 
conviction   for,  ground   for   j»lea  in   bar  to   charge   of   same 
substantive  offence,  197. 

ATTENDANCE  OF  ACCUSED,  how  obtained,  144—148. 
See  Process  to  obtain  Attendance  of  Accused. 

ATTENDANCE  OP  WITNESS,  how  obtained,  229,  230. 

ATTORNEY-GENERAL, 

when  Solicitor-General  may  act  for,  51 — 59.     See  Solicitor- 
General. 
certificate   of,   in   appeal  to   House   of  Lords  from  Court  of 

Criminal  Appeal,  3"i3. 
omsent  to  institution  of  critninal  proceedings, 

under  Vexatious  Indictments  Act,  1859... 51  — 56. 
Law  of  Property  Acts,  1859,  I860..  58. 
Larceny  Act,  1861... 58. 
Explosive  Substances  Act,  1883  ..58. 
Official  Secrets  Act,  1889..  58,  59. 
Public  Bodies  Corrupt  Practices  Act,  1889..  58,  59. 
Punishment  of  Ince.st  Act,  1908... 59. 
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ATTORNEY-GENERAL- c(/M^//.,/ccZ. 

duties  of,  under  rroseciition  of  Offences  Act,  1879  ..59. 
fiat  of,  necessary  to  entry  of  uolle  j^rosefp/i,  107 — 109. 
rcpltj  by,  233. 

privileges  of,  in  information  ex  officio,  354. 
See  Law  Officers  of  the  Crowx. 


A UTBEFOIS  A CQ UlT, 
plea  of,  193. 

essentials  of,  193,  194. 

how  made,  188. 

available  on  charge  of  another  offence,  193. 

on  trial  of  princiiml  or  accessory,  194. 

not  available  when  acquittal  due  to  defective  indictment, 

194. 
how  tried,  197,  198. 

on  acquittal  by  foreign  Court,  193,  194. 
effect  of,  198,  199. 


AUTREFOIS  ATTAINT, 
plea  of,  199. 

how  made,  199. 

only  applies  in  outlawry,  199. 

AUTREFOIS  CONVICT, 
plea  of,  194,  195. 
how  made,  188. 
principles  and  rules,   and  effect  of,   193,    194,    197  —  199. 

See  AuTiiEFois  ACQUf. 

AVERMENT  IN  INDICTMENT, 

what  it  is,  135. 

rule  as  to,  135. 

must  be  "single  '  except  as  provided  in  Rule  141...  133,  134. 

what  is  a  "  single,"  135 — 137. 

may  be  divisible,  135. 

kinds  of  divi.-ibility  of,  135. 
count  containing  defective  :  how  cured  after  verdict  — 

(1)  by  reference  to  another  count,  134. 

(2)  by  verdict,  163,  164. 

See  Age;    Consent;    Intent;    Place;   Time;   In- 
dictment. 
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BAIL, 

what  it  is,  104. 

grounds  for  exercise  of  discretion  as  to,  104. 

who  may  be,  106. 

who  may  be  allowed,  106. 

when  person  on,  may  be  delivered  up  by  sureties,  104,  lOo. 

aflcr  committal  fur  trial, 

when  may  be  granted  by — 

(1)  Lord  Chancellor,  105,  106. 

(2)  .Secretary  of  State,  105. 

(3)  judge  of  High  Court,  105,  106. 

(4)  judge  of  Court  of  trial,  105. 

(5)  coroner,  on  committal  for  manslaughter,  105. 
under 

the  common  law,  105. 
the  Habeas  Corpus  Act,  1679...  105,  106. 
the  As-sizes  Relief  Act,  1889.  .105. 
the  Criminal  Appeal  Act,  1907...  106. 
the  Assizes  and  Quarter  Sessions  Act,  1908...1()7. 
the  Children  Act,  1908...  105. 
on  postponement  of  preferring  indictment,  104  et  aeq. 

postponement  of  trial,  204,  205. 
on  discharge  of  jiuy  before  verdict,  105,  247. 
on    process    for    comjielling    appearance    in    King's    Bench 

Division,  147. 
when  case  stated  under  Crown  Cases  Act,  1848... 391,  392. 
by  Court  of  trial  pending  appeal,  321,  322. 

Court  of  Criminal  Appeal,  106,  391. 
application  to  review  refusal  as  to,  106. 
application  to  enlarge,  107. 

enlargement  of,  by  virtue  of  8  Edw.  7,  c.  41,  s.  1  (4). ..107. 
proceedings  on    failure   of    person    bailed    to   surrender  to, 
144-148. 
See  Process  for  obtaining  Attend .vnce  of  Accused 
AT  Court  of  Trial. 
estreat  of  recognizances,  106,  107. 

BAILEE,  how  property  laid  in  indictment  of  larceny,  &c.  from, 
122. 

BANISHMENT,  287. 

B/VNK  (JOINT  STOCK),  how  property  of,  laid,  123. 

BANK  BOOKS, 

inspection  of,  229,  230. 

how  order  for,  obtained,  229,  230. 
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BANK  NOTE,  how  described  in  indictment,  129. 

BANKER'S  CHEQUE,  129. 

BANKRUPTCY  ACTS, 

offences  against,  subject  to  Vexatious  Indictments  Acts,  oo. 

may  be  charged  generall}',  117. 

form  of  indictment  for  offences  under,  447. 

BANKRUPT'S  ESTATE,  how  laid,  123,  124. 

BAR, 

pleas  in,  1S8  et  mj.     See  Plea. 
trial  at,  76,  77. 

BARRATRY 

may  be  charged  generallj',  115. 
particulars  necessary  in  indictment  for,  111. 

BARRISTER.     84—90.     See  Counsel. 

BEHRING  SEA  AWARD  ACT,  1894,  jurisdiction  as  to,  24. 

BENCH  WARRANT 

for  attendance  of  accused,  146. 
witness,  229. 

BIGAMY 

committed  abroad,  23,  24. 
venue  for,  39. 

BILL  OF  INDICTMENT, 
definition  of,  4. 
preparation  of,  97. 
finding  of.     See  Gkanu  Jury. 
ignoring  of.     See  Grand  Jury. 

BINDING-OVER 

to  come  up  for  judgment  when  called  ui)on  — 

(1)  at  common  law,  278,  279,  297. 

(2)  by  statutes,  2'Jil,  298. 

(3)  under  Probation  of  Offenders  Act,  1907... 298 -300. 
to  keep  the  peace,  &c.— 

(1)  at  common  law,  297,  298. 

(2)  by  statutes,  297,  298. 

(3)  under  Probation  of  Offenders  Act,  1907... 298 -300. 
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BLASPHEMY,  pimishment  of,  288,  289. 

BODY  CORPORATE,  property  how  laid,  \'2S,  124. 

BOEOUGH  QUARTEK  SESSIONS, 
jurisdictiou  of,  3,  75. 
dates  for  holding,  To. 
Recorder  sole  judge  of,  4. 
See  Quarter  Sessions. 

BORSTAL  SYSTEM, 

deteutiou  in  a  place  under,  of  youthful  offender,  313,  314. 
may  be  taken  into  account  in  awarding  punishment,  316. 

BOUNDARY  OF  COUNTIES,  venue  for  offences  on,  34,  35. 

BRIBERY,  <S:c.  AT  ELECTIONS  may  be  charged  gonurully,  IHi, 
117. 

BRITISH  DOMINIONS,  22. 

BRITISH  SHIP, 

offences  on,  subject  to  law  of  England,  22. 
venue  for  offences  on,  46. 

BRITISH  SUBJECT, 
who  is  a,  23,  24. 
when  amenable  to  law  of  England  as  a,  23 — 25. 

BUDDHIST,  form  of  oath  to,  441. 

BUILDING  SOCIETY,  property,  how  laid,  123. 

BURGLARY, 

technical  words  in  indictment  for,  130. 
time  must  be  stated  in  indictment  for,  119,  120. 
place  must  be  stated  in  indictment  for,  120,  121. 
conviction  of  other  offences  on  indictment  for,  400. 
forms  of  indictments  for,  447,  448,  App.  II. 

BURGLARY  AND  FELONY  may  be   charged  in   same  count, 
133  et  seq. 

BURGLARY  AND  LARCENY,  form  of  indictment  for,  448, 
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CAMERA  {IN),  when  trial  must  he,  219. 

CAPACITY  TO  COMMIT  CEIME, 

(1)  the  king,  8. 

(2)  a  corporation,  8. 

(3)  infant,  9—12. 

(4)  married  woman,  18. 

(5)  insane  person,  14,  15. 

(6)  person  ignorant  of  the  law,  15. 

(7)  person  ignorant  of  fact,  15,  16. 

CAPACITY  TO  PLEAD.     See  Insanity  ;  Standing  Mute. 

CARNALLY  KNOWING 

( 1 )  girl  under  thirteen  years  of  age,  form  of  indictment  for,  448. 

(2)  girl  under  sixteen  years  of  age,  form  of  indictment  for,  448. 

CASE  KESERVED.     See  Appeal. 

CENTRAL  CRIMINAL  COURT, 
how  established,  3,  73,  74. 
a  superior  Court,  72. 
is  it  part  of  the  High  Court,  72,  73. 
jurisdiction  of,  73. 

how  indictments  removed  into,  78 — 80. 
venue  in  indictments  removed  into,  81. 
how  indictments  removed  from,  78—81. 
venue  in  indictments  removed  from,  must  be  specified,  81. 
practice  of,  under  Vexatious  Indictments  Acts,  60,  61. 

CERTAINTY  IN  INDICTMENT,  114,  115. 

CERTIFICATE.     See  Attorney-General. 

CERTIORARI, 

general  practice  as  to,  78 — 80. 
(a)  for  change  of  place  of  trial,  78 — 80. 
for  change  of  venue,  49,  50,  78 — 80. 
by  King's  Bench  Division,  78. 
by  judge  of  Court  of  Assize,  83. 
by  Central  Criminal  Court,  80. 

for  removal  of  indictment  into  Central  Criminal  Court,  78 

et  seq. 
from  Central  Criminal  C^ourt,  78 
et  seq. 
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CEWnOB  Am— continued,  « 

(h)  for  effecting  orders  of  Court  of  Assize,  &c.,  278,  279. 

(c)  for  purposes  of  motion  in  arrest  of  judgment  in  King's 

Bench  Division,  361,  362. 

(d)  will  not  be  granted  to  question  decision  of  Court  of  Assize 

or  quarter  sessions,  361. 
costs  of  indictment  removed  into  and  tried  in  King's  Bench 

Division,  332. 
power    of   King's  Bench  Division  as    to  costs  of    removed 

indictment  remains,  332. 

CHALLEXGE  to  jury  may  be  either  to  the  array  or  to  the  polls, 
208. 
to  the  array — 

grounds  for,  208. 

when  must  be  made,  208. 

requisites  of,  208,  209. 

how  made,  208,  209. 

how  tried,  209. 

proceedings  upon  successful,  209. 

remedy  wheie  improperly  disallowed,  216. 

form  of,  458,  459. 

to  the  polls  — 

(1)  for  cause, 

grounds  for,  210,  211. 

how  made,  211. 

examination  of  challenged  juror  on,  211. 

trial  of,  210. 

all  challenges  by  Crown  must  be,  211,  212. 

proceedings  on  challenge  by  Crown,  211,  212. 

form  of,  459. 

(2)  peremptory, 

number  of  peremptory  challenges  allowed  to  accused, 

212,  213. 
severance  of  challenges  by  persons  jointly  indicted, 

214. 
on  collateral  plea,  213,  214. 

proceedings  on  exhaustion  of  panel  by  challenges  to  the  polls, 

215,  216. 
remedy  where  improperly  disallowed,  216. 

CHALLENGING  TO  FIGHT,  venue  for  offence  of  sending  letter, 
32,  43,  44. 
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CHANGE  OF  PLACE  OF  TRIAL, 

(a)  by  King's  Bench  Division  on  certiorari,  78. 
by  order  of  King's  Bench  Division,  78. 
application  for,  78 — 80. 

grounds  of  application  for,  78. 

venue  unchanged  by,  unless  otherwise  ordered,  or  when 
trial  is  at  Central  Criminal  Court,  81. 

(b)  by  Central  Criminal  Court,   under  4  &  5  Will.  4,  c.  36, 

s.  10. ..80. 

(c)  by  justices,  under  8  Edw.  7,  c.  41... 81. 

(d)  by  judge  of  assize,  under  38  Geo.  3,  c.  52,  s.  3... 82. 

(e)  by  judge  of  assize,  under  5  &  6  Vict.  c.  38,  s.  2... 83. 

(f)  by  Quarter  Sessions,  81,  83,  84. 

CHANGE  OF  VENUE 

not  necessarily  consequent  on  change  of  place  of  trial,  81. 
grounds  of  application  for,  to  King's  Bench  Division,  49,  78. 
when  application  for,  must  be  made,  49,  50,  78—80. 
Attorney- General  need  not  establish  grounds  for,  49,  78. 
private  prosecutor  must  establish  grounds  for,  49,  50,  78. 
when  application  for,  within  discretion  of  Court,  79. 

may  not  be  granted,  79. 
of  removed  indictment,  81. 
methods  of  ohtuininy, 

by  order  of  King's  Bench  Division  on  certiorari,  49,  79. 

by  order  of  King's  Bench  Division,  49,  79. 

by  order  of  King's  Bench  Division,  under  19  &  20  Vict. 

c.  16,  s.  3... 80. 
by  order  of  King's  Bench  Division,  after  joinder  of  issue, 

50. 
by  order  of  Central  Criminal  Court,  80. 

CHARGE,  giving  in,  form  of,  458. 

CHATTELS,  description  of,  in  indictment,  128. 

CHELSEA  HOSPITAL,  property  of,  how  laid,  123. 

CHEQUE,  how  described  in  indictment,  129. 

CHILD, 

definition  of,  219,  288. 

power  to  proceed  with  case  in  absence  of,  219,  220. 
may  not  be  present  in  court  at  criminal  trial,  218,  219. 
unsworn  evidence  of,  when  admissible,  223. 
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CHILD — cordhmed. 

punishment  of,  312. 

may  not  be  sentenced  to  death,  285,  286. 

penal  servitude,  286,  287. 
imprisonment,  287,  288. 
be  fined  personally,  296. 
detent  ion  af,  in  industrial  school,  307 — 310. 
in  reformatory,  306,  307 — 310. 
in  place  of  detention,  310 — 312. 
may  be  whipped,  291,  292. 

put  under  recognizances,  297 — 300. 
See  List  of  Punishments  at  p.  312. 
■when  parent  or  guardian  of,  may  be  fined,  295 — 297,  312. 
when  parent  or  guardian  of.  may  ])<>  ordorod  to  pay  dnmagps, 

295-297,  312,  348. 
when  parent  or  guardian  of,  may  bo  ordered  to  pay  costs,  332, 

333. 
when  parent  or  guardian  of,  may  be  boimd  in  recognizances 

for  good  behaviour  of,  297,  298,  312. 
when  parent  or  guardian  may  be  ordered  to  pay  compensation 

for,  349. 
conviction  of.  not  to  entail  usual  consequences  of  conviction, 

322,  323. 
form  of  indictment  for  cruelty  to,  449. 

manslaughter  of,  453. 

CHINESE,  form  of  oath  of,  442. 

CITY  (COUNTY  OF),  venue  for  offences  committed  in,  35. 

CLASS  (CHATTELS  OF  A),  when  must  be  specified  in  indictment, 
119. 

"  CLEAR  DAYS,"  meaning  of  term,  69. 

COERCION, 

when  it  excuses  crime,  17. 
of  man'ied  women,  13,  14. 

COINAGE  OFFENCES,  previous  conviction  may  be  charged  in 
indictment  for,  151  —  153. 

COINAGE   OFFENCES   ACT,    1861,  venue   for  offences  under, 
32,  41. 

COLONIAL  OFFICIALS, 
offences  by,  24,  25. 
venue  in  indictment  of,  46,  81. 
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COMMENCEMENT 

of  indictment,  113,  114. 
of  prosecution,  67,  68. 

COMMISSION  OF  CRIME 

bv  unwilling  :igont,  16,  17. 

by  person  compelled  by  necessity,  17,  IS. 

COMMISSIONERS  OF  ASSIZE,  3. 

COMMISSIONERS  OF  OATHS  ACT,  1H89, 
jurisdiction  as  to,  28. 
venue  for  offences  under,  39. 

COMMISSIONERS  OF  SEWERS,  property  of,  how  laid,  122.  123- 

COMMON  LAW  MISDEMEANOUR, 
what  is,  6. 
examples  of,  6,  7. 
when  punishable  by  imprisonment  with  hard  labour,  287,  288. 

See  Punishment. 
forms  of  indictment  for  a,  448,  456. 

COMMUTATION  OF  SENTENCE,  281. 

COMPANY  (INCORPORATED), 
how  property  of,  laid,  123. 
costs  of  prosecutions  by,  334,  335.     See  Costs. 

COMPANY  (UNINCORPORATED),  property  of,  how  laid,  123. 

COMPENSATION 

to  purchaser  of  stolen  goods,  314. 

to  pawnbroker,  344. 

to  those  damnified  by  felony,  348,  349. 

to  those  active  in  apprehension  o/  certain  offenders,  346—348. 

to  relatives  of  those  killed  when  trying  to  apprehend  felon,  349. 

under  Probation  Act,  1907... 349. 

where  parent  or  guardian  may  be  ordered  to  pay,  296,  349. 

child  may  not  be  ordered  to  pay  personally,  296. 

COMPETENCY  OF  JUROR,  203,  204.     See  Jury. 

COMPETENCY  OF  WITNESS,  226,  228.    See  Witness. 

COMPULSION,  when  it  excuses  crime,  13,  14,  17,  18. 

BR.  R  R 
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CONCEALMENT  OF  TREASON,  24. 

CONCLUSION    OF    INDICTME>^T   cannot  vitiate   inrlictraent, 
114,  157. 

CONDITIONAL  PARDON.     See  Pardon. 

CONFESSION  (OF  ACCUSED),  when  may  be  "opened,"  221. 

CONSENT 

need  not  be  averred  in  indictment,  l.'}2,  133. 
when  necessary  to  institntion  of  crnniual  jn'oci^edings  — 
under  Vexatious  Indictments  Act,  1859... 51 — 55. 
Statutes  subject  thereto,  55,  5G. 
Law  of  Property  Acts,  1859,  1860... 58. 
Larceny  Act,  1861... 57,  58. 
Criminal  Law  Amendment  Act,  53 — 55. 
Territorial  AVaters  Jurisdiction  Act,  1878... 56. 
Explosive  Substances  Act,  1883... 58. 
Law  of  Libel  Amendment  Act,  1888... 57. 
Official  Secrets  Act,  1889... 58,  59. 
Public  Bodies  Corrupt  Practices  Act,  1889... 58,  59. 
an   Act  for  the  better  I'revention  of  Corruption, 

19(16... 58,  59. 
Punishment  of  Incest  Act,  1908... 59. 
Prevention  of  Crime  Act,  1908... 57. 
when  necessary  to  apjteal  to  House  of  Lords  from  Court  of 
( 'riminal  Appeal,  1 907 . . . 373. 

CONSEQUENCES  OF  CONVICTION,  323. 

CONSISTENCY  IN  INDICTMENT  (Lack  of), 
subject  of  demurrer,  \oo  et  seij. 
subject  of  motion  to  qimsh,  169. 

CONSOLIDATION  ACTS  (or  STATUTES),  which  are : 

The  Larceny  Act,  1861 ;  Malicious  Damage  Act,  1861  ; 
Forgery  Act,  1861  ;  Coinage  Offences  Act,  1861  ;  Offences 
Against  the  Persou  Act,  1861... 48. 

CONSPIRACY,  venue  for,  36. 

CONSPIRACY  TO  DEFRAUD,  may  be  charged  generally,  115. 

CONSPIRACY  TO  PRODUCE  PUBLIC  MISCHIEF, 
a  misdemeanour  at  common  law,  6. 
questions  for  the  jury  on  trial  for,  255,  256. 
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COXSTRUCTION  OF  STATUTES,  7. 

CONSTRUCTIVE  TAKING,  340-342. 

CONTEMPT  OF  COURT,  92,  93. 

CONVICT, 

venue  for  offence  of  being  uuliiwfuUy  at  largo,  43. 
may  be  generally  charged,  117,  118. 

CONVICTION, 

what  is  a,  189,  190,  374,  37r). 

plea  of  guilty  is  a,  190. 

finding  of  special  verdict  under  Trial  of  Lunatics  Act,  1883,  is 

a,  383. 
disability  caused  by,  322,  323. 
proceedings  upon,  270  ct  scq. 
appeal  to  Court  of  Criminal  Appeal  against,  374 — 377. 

COPY  OF  INDICTMENT,  when  must  bo  given  to  defence,  110, 
111. 

COPY  OF  INQUISITION  (CORONER'S),  358,  359. 

CORONER 

may  grant  bail  on  committal  for  manslaughter,  105. 
enlargement  of  sucli  bail  under  8  Edw.  7,  c.  41,  s.  1  (3). ..107. 

on  amendment  by  Court  of  trial,  107. 
depositions  taken  before,  may  be  sent  before  grand  jury,  220. 

when  may  be  used  at  trial,  226,  227. 
luisconduct  of,  ground  for  quashing,  358. 
See  Inqitisitiox. 

CORONER'S  INQUISITION.     See  Ixquisitiox. 

CORPORAL  PUNISHMENT, 
when  may  be  ordered,  290. 
stay  of  execution  of  sentence  of,  281,  386. 

CORPORATION, 

when  may  bo  indicted.  8. 

when  indictment  against,  removed  into  King's  RencK Division, 

79. 
property  of.  how  laid,  123. 

li  K  2 
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COSTS, 

on  po->tponeinent  of  trial,  20). 

(a)  payment  out  of  public  funds  of,  324. 

(1)  prosecution,  324,  325. 

(2)  defence,  324,  325. 

what  (/ourts  may  order,  324,  325. 

what  are,  32(5 -330. 

time  for  making  order  as  to,  330,  331. 

ascertainment  of,  3^^. 

payment  of,  331. 

when  primarily  payable  out  of  local  funds,  331. 

King's  Bench  Division  maj'-  order,  332. 

(b)  payment  by  person  convicted  of,  332,  333. 
when  may  be  ordered,  332,  333. 
enforcement  of  order,  333,  334. 

saving  as  to,  334. 

when  parent  or  guardian  may  be  ordered  to  i)ay,  312,  333, 

335,  349. 
Director  of  Public  Prosecutions  may  receive,  328. 

(c)  payment  by  private  prosecutor  of,  333. 

when  may  be  ordered,  333. 
Director  of  Public  Prosecutions  to  amount  of  security,  334. 
enforcement  of  order,  333,  334. 
saving  as  to,  334. 

King's  Bench  Division  may  order  in  cases  (b),  (c),  334. 
power  of  King's  Bench  Division  in  case  of  removed  indict- 
ment remains,  332. 
on  (tpimil  no  ordei-  may  be  made  for  i)ayment  of,  by  Court  of 
Criminal  Appeal,  other  than  those  of  assigned  counsel,  &c., 
335,  33G. 
tri'oaurer,  breach  of  duty  of,  as  to,  an  indictable  offence,  335. 
secU  3.  4,  5,  9,  10  of  Costs  in  Criminal  Ca-es  Act,  1908... 428 

--432,  App.  E. 
regulations  as  to  (1904),  418-422,  App.  I). 
(1904),  423— 4v?7,  App.  D. 
of  appeal,  regulations  as  to  (190S),  434,  435,  App.  F. 

COUNSEL 

allowed  in  all  criminal  tria's  on  both  sides,  84 — 86. 
assigned  for  defence  in  proceedings  in  forma  vauperis,  86. 
certificate  of,  in  proceedings  in  forma  pauperis,  86. 
assigned  for  defence  under  Poor  Prisoners'  Defence  Act,  1903... 

86-89. 
acting  for  judge  at  trial,  89,  90. 
in  dock  defence,  89. 
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COVNSEJj-amUnued. 

for  prosecution  may  demand  acquittal,  220. 
duty  of,  to  open  case  for  prosecution,  220. 

declarations  of  accused,  221. 
not  to  open  "  confessions,"  221,  222. 
generally  in  "  opening,"  222. 
"leading,"  221. 

right  of  "  leading,"  to  interfere  with  junior,  222. 
for  defence,  rights  of.     See  Dkfence. 
assigned  by  Court  of  Criminal  Appeal,  389. 
number  of,  heard  by  Court  of  Criminal  Appeal,  .'385. 
may  be  heard  on  application  for  restitution,  345,  346. 
cross-examination  by,  238 — 240. 
giving  evidence  in  professional  capacity,  223. 

COUNT  OF  INDICTMENT, 
what  it  is,  134. 

joinder  of  offences  in  one,  134.     See  Duplicity  in  Indict- 
ment. 
felonies  in  more  than  one,  138. 
accused  in  one,  134,  138,  143. 
several  accused  in  more  than  one,  143. 
demurrer  to,  155—164.     See  Demurrer. 
motion  to  quash,  164—176.     See  Motion  to  Quash. 

COUNTY, 

property  of,  how  laid,  122,  123. 

venue  for  offences  committed  in  detached  part  of,  35. 

a  city  or  town  corporate,  35. 

COUET, 

(1)  superior  Court,  what  is  a,  2 — 4. 

(2)  inferior  Court,  when  Court  of  Quarter  Sessions  is,  3. 

COUET    (CENTEAL    CEIMINAL).      See    Central    Criminal 
Court. 

COUET  (HIGH), 

jurisdiction  of,  2,  3. 

is  the  Central  Criminal  Court  part  of,  72,  73. 

COUET  FOE  THE  CONSIDEEATION   OF   CEOWN    CASES 
EESEEVED 
established  by  11  «&  12  Vict.  c.  78... 362. 
has  power  to  award  venire  da  novo,  3H6,  367. 
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COURT  FOR  THE  CONSIDERATION,  &Q.—coHthu(td. 

authority  and  juiisdiction  traiisferred  to  the  Court  of  Criiniual 

Appeal,  3G4. 
case  may  be  stated,  uuder  11  &   12  Vict.  c.  78,  by  judge  of 

Court  of  trial, 

(1)  motu  proprio,  362 — 364. 

(2)  By  direction  of  the  Court  of  Criminal  Appeal,  364 — 

366. 
mles  of,  365,  366. 
coats  of  proceedings  in,  not  allowable,  335,  336. 

COURT  OF  ASSIZE,  definition  of,  72—74.    See  Assize  Court. 

COURT  OF  CRIMINAL  APPEAL, 

ahsulutt  right  of  appeal  to,  on  question  of  law,  374. 

mat/  ussiyn  legal  aid,  389. 

uajuittul  by,  under  sect.  4  (2),  Criminal  Appeal  Act,  1907... 

379. 
Aliens  Act,  1905  (expulsion  may  be  recommended  by  Court  of 
Criminal  Appeal),  381,  382,  399. 
appeal  to,  from  order  under,  374,  399. 
appeal  to, 

lies  from   any   conviction   of    j)ersons   other   than   those 
under  privilege  of  peerage  on  — 
indictment,  374,  398,  399. 
inquisition  (coroner's),  374,  398,  399. 
information,  374,  398,  399. 

(1)  question  of  law,  374—377. 

(2)  fact,  or  mixed  question  of  law  and  fact  (with  leave), 

374,  376,  377. 

(3)  against  sentence  (with  leave),  374,  377. 

including  sentence  under  Vagrancy  Act,  1824... 
398,  399. 
when  does  not  lie  from  a  conviction,  399. 
appellant, 

who  is  an,  336,  399. 

when  entitled  to  be  present  at,  389,  390. 
may  present  case  in  writing  to,  385,  386. 
(ijqiJicainin  for  leave  to  apj)eal  to, 

may  be  made  orally  or  in  writing,  385,  386. 

must  be  made  in  writing  by  unrejircsented  prisoner,  385, 

386. 
notice  to  make  must  be  given  within  ten  days,  385,  386. 
time  may  be  extended,  except  in  death  sentence,  386. 
arijinneid  by  appellant,  385,  389,  390. 
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COURT  OF  CRIMINAL  APPEAL— cow^Vn wet/. 

assessor,  Court  may  appoint,  388. 

Atloraey -General,  certificate  condition  precedent  to  appeal  to 

House  of  Lords,  873. 
bail  may  be  granted  by,  391. 
constitution  of,  372—374. 
conviction,  appeal  against,  374 — 377. 
coroner's     inquisition,    apj)eal     against     conviction   upon,    to, 

398,  399. 
corporal  puuishmtnt,  stay  of    execution  of  sentence  of,  281, 

386. 
costs  not  allowable  by,  390,  391. 

except  expenses  of  assigned  solicitor  and  counsel,   &c., 
regulations  as  to,  1908. ..434,  435,  App.  F. 
counsel, 

may  be  assigned  by,  389. 

fees  of,  may  be  ordered  to  be  paid  (if  assigned)  by,  390, 

391. 
number  of  counsel  heard  by,  38o. 
Court  of  trial  may  state  case  for,  under  11  &  12  Vict.  c.  78... 

362—364. 
(Jroiun  Cases  Act,  1848,  authority  and  jurisdiction  of  Court  for 

Crown  Cases  Reserved  transferred  to,  364. 
Home  Secretary  may  refer  case  to,  397,  398. 
House  of  Lords,  appeal  to,  from,  37t . 
i ncorriyihle  rogues,  appeal  by,  to,  398,  399. 
indictment,  improper  conviction  on,  in  one  count,  «S:c.,  sentence 

may  be  passed  on  another  count,  &c.,  by,  381. 
insanity  may  be  found  by,  383. 
judge  s  notes  and  rejtort  to  be  furnished  to,  287. 
Judgment  of,  how  given,  373. 
hnu,  absolute  appeal  on  question  of,  to,  374. 
legal  assistance  to  appellant  may  be  ordered  by,  389. 
miscarriage  ofjusiice,  when  in  discretion  of,  378,  379. 

"  substantial,"  what  it  means,  379. 
mixed  law  and  fact,  appeal  on  question  of,  by  leave  to,  374. 
neuj  trials,  abolished  in  criminal  cases  by  Act  establishing,  398. 
notice  of  appeal  to,  385,  386. 

notice  of  application  for  leave  to  appeal  to,  385,  386. 
offence,  conviction  for  lesser  offence  by,  382. 
powers  exerciseable  by  a  judge  of,  395,  396. 
prerogative  of  mercy  unafi'ected  by  Act  establishing,  397,  398. 
preventive  detention,  person  sentenced  to,  may  appeal  of  right 
to,  377. 
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COUET  OF  CEIMINAL  AVVEAh— continued. 
quasJiinij  conviction  by,  379. 
reference  may  be  ordered  b}',  388. 
registrar  of,  373,  374. 

may  refer  notice  of  appeal  on  law  to,  393. 
restitution  of  stolen  property,  383,  384. 

annulling  order  as  to,  by,  3o3,  384. 
revenue  cases,  no  appeal  to,  in  case  of,  375. 
Eules  of  Court,  39G,  397. 

sentence  (not  fixed  by  law),  appeal  against,  to  (by  leave),  374 — 
377. 

alteration  of  sentence  by,  380,  381. 

substitution  of  sentence  by,  381,  382. 

(1)  on  improper  conviction  on  one  count,  &c.,  381. 

(2)  on  conviction  for  lesser  offence,  381,  382. 
fixed  by  law,  377. 

of  death  or  corporal  punishment,  execution  to  be  stayed 
pending  appeal  to,  &c.,  386. 

time  from  which  sentence  inns  after  appeal  to,  391,  392. 
shorthand  notes  of  trial,  394,  395. 
solicitor  may  be  assigned  by,  389. 
special  verdict,  altered  by,  383. 

ordered  to  be  entered  by,  383. 
time  for  appealing  to,  385,  386. 

I'rial  of  Lunatics  Act,  1883,  finding  of  insanity  under,  appeal- 
able, 383. 
venire  de  novo  may  be  awarded  by,  370,  371,  380. 
verdict  of  juiy  may  be  set  aside  by  (as  unreasonable,  &c.),  377. 
witness  before,  387 — 389. 
writ  ofeiTor,  abolished  by  Act  establishing,  398.    See  Default. 

COUET  OF  QUAETEE  SESSIONS.     See  Quabter  Sessions. 

COUETS  IN  WHICH  INDICTMENTS  AEE  TEIED, 
House  of  Lords,  2,  70. 

King's  Bench  Division  of  the  High  Court  of  Justice,  2,  70 — 73. 
Court  of  Assize,  3. 
Central  Criminal  Court,  3. 
Court  of  Lord  High  Admiral,  3. 
Court  of  County  Quarter  Sessions,  3,  4. 
Court  of  Borough  Quarter  Sessions,  3,  4. 

CEIME, 

definition  of  (general),  1 . 

under  I'revtntion  of  Crimc!^  Act,  1S71..  -9^^  )l[)o. 
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CRIMINAL  (HABITUAL).     800  Habitual  Criminal. 

CRIMINAL  APPEAL.    See  Appeal  (Criminal). 

CRIMINAL  APPEAL  AMENDMENT  ACT,  1908  (text  ol),  589, 
App.  M. 

CRIMINAL  APPEAL  RULES,  523-580,  App.  J. 

CRIMINAL  INFORMATION,  definition  of,  4.    See  Information. 

CROSS-EXAMINATION,  238—240. 

opportunity  of,  condition  precedent  to  use  of  deposition,  225 — 
227. 

"  CROWN,"  references  to,  in  statute,  290. 

CROWN  OFFICE  RULES  AND  FORMS,  464-  522,  App.  I. 

CROWN  PROPERTY,  how  laid,  123,  124. 

CRUELTY  TO  CHILD  OR  YOUNG  PERSON,  form  of  iudict- 
ment  for,  449. 

"CURED  BY  VERDICT,"  what  delects  are,  135,  162,  164,  233, 
274. 

CUSTOMS  ACTS,  1876,  venue  for  offences  under,  32,  41,  42. 

CUSTOMS  PROPERTY,  how  laid,  123,  124. 


DAMAGE  (AMOUNT  OF),  when  necessary  to  state  in  indictment, 
121,  122. 

DAMAGES 

may  be  ordered  to  bo  i)aid  by  parent  or  guardian,  312. 
"  child  "  may  not  be  ordered  to  pay  personally,  296. 

DATE 

need  not  be  stated  under  Children  Act,  1908...  12(). 
when  must  be  stated  in  indictment,  119,  120. 

DEAF  MUTE, 

arraignment  of,  198  et  seq. 
when  treated  as  insane,  184. 
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DEATH  SENTENCE, 
when  ordered,  285. 
when  reeorded,  285,  2S(). 
when  reprieved,  280,  281. 
stay  of  execution  in,  281. 

DEBTOKS  ACT,  18G9, 

subject  to  Vexatious  ludictniouts  Act,  oo. 
particulars  may  be  ordered  of  charge  under,  llli. 
an  offence  under,  may  be  charged  generally,  117. 

DECLARATION  OF  ACCUSED,  when  may  bo  opened,  222,  223. 

DEFAULT,  when  not  wilful  may  be  waived  by  Couit  of  Criminal 
Appeal,  396. 

DEFECTIVE  INDICTMENT,  what  is,  107— 1G9. 

DEFECTS  IN  INDICTMENT, 

A.  Formal  defects — 

(1)  apparent  on  the  face  of  the  indictment,  155. 
when  objection  to  be  taken  for,  156. 
methods  of  taking  objection  for,  156 — 158. 
amendment  of,  157. 

when  cured  by  verdict,  163,  164,  273,  274. 

(2)  not  apparent  on  the  face  of  the  indictment,  156. 
when  objection  to  be  taken  for,  156. 
methods  of  taking  objection  for,  156. 
amendment  of,  1 56. 

when  cured  by  verdict,  163,  164,  273,  274. 

B.  Material  defects — 

when  objection  to  be  taken  for,  158  —  160. 
form  of  objection  to  be  taken  for,  160. 
methods  of  objection  for,  158 — 160,  164,  165. 
amendment  of.     See  Amendment. 
when  cured  by  verdict,  163,  164,  273,  274. 
See   Demurrer;     Motion    to    Quash;    Motion    in 
Ah  REST  OF  Judgment. 

DEFENCE, 

when  entitled  to  copy  of  indictment,  110,  111. 

accused  entitled  to  service  of  counsel  in,  85,  86. 

when  counsel  will  be  assigned  under  Poor  Prisoners  Defence 

Act,  1903...  86— 89. 
when  counsel  will  be  assigned  under  Criminal  Appeal  Act, 
1907...  389 -391. 
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BEFE-NGE— continued. 

at  request  of  judj^e,  89,  '.)(). 
in  forrnd  paujK'ris,  8G. 
(lock,  89,  90. 

costs  of,  when  payable  out  of  i^blic  funds,  ,'J2G— 3;il. 
before  trial,  330,  331. 
by  prosecutor,  333. 
pi'osecutiou,  when  payable  by,  332,  333. 
cross-examination  by,  238,  241. 
use  of  depositions  by,  234. 
order  of,  237. 
accused  not  entitled  to   make  j^ersonally,  if  roi)resonted  by 

counsel,  237. 
right  of,  to  comment  on  rebutting  evidence,  240. 
to  see  indictment.  111. 
See    Accused  ;    Costs  ;    Court    of    Criminal    Appeal  ; 
Defendant;  Poor  Prisoners' Defence;  Prisoner. 

DEFENDANT, 

meaning  of  term ,  149. 
bail  of,  104 — 107.     See  Prisoner. 
right  to  be  tried,  202,  203. 
arraignment  of,  149 — 154. 
incapacity  to  plead,  178 — 189. 
pleas  of.     See  Plea. 
withdrawal  of  plea  by,  190,  201,  202. 
insane,  185 — 187,  259. 
discharge  on  acquittal  of,  200  — 2(j8. 
when  entitled  to  costs.     See  Defence. 
liable  to  pay  costs,  332,  333. 
mtist  be  present  at  trial,  154,  155. 

when  judgment  is  given,  279,  280. 
See  Counsel  ;  Defence  ;  Prisoner. 

DEMOLITION   OF  BUILDINGS,    "place"   must  be   stated  in 
indictment  foi-,  121. 

DEMUEKEl^, 

what  it  is,  179. 
(1)  special — 

when  it  may  be  pleaded,  155 — 157. 
where  it  may  be  pleaded,  159. 
grounds  for,  155 — 157. 
effect  of  pleading,  158,  100,  101. 
amendment  on,  156,  157. 
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DEUVRRER—coNtinued. 

accused  may  not  plead  and  demur  at  same  time,  161. 

(2)  (jcmrul — 

what  it  is,  158. 

when  it  may  be  pleaded,  lOJ). 

where  it  may  be  pleaded,  159. 

grounds  for,  158. 

when  desirable  to  plead,  162  — 164. 

effect  of  pleading,  160. 

appeal  on,  161. 

form  of,  160. 
accustd  may  not  plead  and  demur  at  same  time,  161. 
appeal  to  Court  of  Criminal  Appeal  from  decision  on,  161. 

(3)  to  plea  in  bar,  161,  201. 

effect  of,  162,  201. 

(4)  to  plea  in  abatement,  161. 

effect  of,  162. 

(5)  to  challenge  to  the  array,  162,  209. 

effect  of,  162. 

(6)  to  chaUenge  to  the  polls,  162,  209.     • 

effect  of,  162. 

(7)  forms  of  demurrer, 

demurrer,  459. 

joinder  on  demurrer,  460. 

demurrer  to  a  plea,  460. 

joinder  in  demurrer  to  a  plea,  460. 

DENMAN'S  ACT  (Criminal  Procedure  Act,  1865), 
Sect.  2  (summing-up  by  prosecution),  234. 

DEPOSITIONS 

of  witnesses  ordered  to  be  examined  by,  387. 

(1)  before  justices,  224,  225. 

under  (a)  Indictable  Offences  Act,  1848... 224,  225. 

(b)  Criminal  Law  Amendment  Act,  1867... 224,  225. 

(c)  Children  Act,  1908... 224,  225. 

(2)  before  coroner,  226. 

(3)  taken  abroad,  227. 

when  may  be  sent  before  grand  jury,  96,  224,  226,  227. 

put  in  evidence  on  trial,  224 — 227. 
when  use  of,  by  defence,  gives  "  reply,"  234. 

DESCRIPTION 

of  persons  in  indictment,  125 — ^127. 

of  property  in  indictment,  119,  128,  129. 

local,  when  necessary,  120^  121. 
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DETENTION 

of  (1)  youthful  offender, 

in  reformatory,  306,  307. 
in  industrial  school,  307 — 310. 
in  place  of  detention,  310—312. 
under  Borstal  system^  313,  314. 

(2)  habitual  drunkard,  300—305. 

(3)  habitual  criminal,  305,  306. 

DIRECTOR  OF  PUBLIC  PROSECUTIONS, 
duties  of,  90. 
to  institute  and  carry  on  prosecutions  for — 

(1)  murder,  91. 

(2)  bankruptcy  offences,  91. 

(3)  corrupt  and  illegal  practices,  91. 

to  appeir  for  Crown  in  Court  of  Criminal  Appeal,  when,  92, 

390. 
as  to  Incest  Act,  1908... 59. 
right  to  appeal  of,  to  House  of  Lords  from  Court  of  Criminal 

Appeal,  373. 
consent  of,  to  insertion  of  charge  of  being  a  habitual  criminal, 

57. 
costs,  right  to  receive,  328. 

not  liable  to  pay  costs  of  defence,  except  to  amount  of 
security  given  by  private  prosecutor  under  Vexatious 
Indictments  Acts,  90,  91,  334. 
when  to  appear  for  Crown  on  appeal,  390. 
ajipeal  to  House  of  Lords  by,  373. 

DISABILITY  caused  by  conviction,  322,  323. 

DISAGREEMENT  OF  JURY,  268. 

DISCHAEGE  OF  ACCUSED, 

at  request  of  counsel  for  Crown,  220. 

where  no  evidence  offered  by  prosecution,  220. 

on  acquittal,  266 — 268. 

under  Habeas  Corpus  Act,  1679... 202,  203. 

under  Assizes  Relief  Act,  1889... 203. 

DISCHARGE  OF  JURY  before  verdict,  when  allowed,  247—249. 

DISOBEDIENCE  TO, 

(1)  statutes,  when  indictable  as  common  law  misdemeanour,  7. 

(2)  statutory    rules,   when    indictable   as   common    law  mis- 

demeanour, 7. 

(3)  bye-laws,  when  indictable  as  common  law  misdemeanour,  7. 
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DISORDERLY  HOUSE, 

in  an  indictment  for  keeping, 
time  must  be  stated,  112. 
place  must  be  stated,  112. 

DISTRINGAS  (Writ  of),  when  issued,  147. 

DIVISIBLE  AVERMENT, 
explained,  134 — 137. 

in  respect  of  essence  of  offence  charged,  l.'Jo,  2(54,  265. 
persons  charged,  202,  203. 
property,  263. 
verdict  on,  202—265. 

And  SCO  Tablk  of  Offences,  &c.,  App.  A. 

DIVISIBLE  COUNT, 
what  it  is,  133,  134. 
verdict  on,  201,  202. 

DI^^SIBLE  INDIOTAfENT, 
what  it  is,  201 . 
verdict  on,  261. 

DOCKYARDS  PROTECTION  ACT,  1772. 
jurisdiction  as  to,  23. 
venue  for  offences  under,  40. 

DOCUMENTS, 

when  evidence  as  to,  must  be  set  out  in  indictment,  119. 
for  use  of  Court  of  Criminal  Appeal,  387,  393,  394. 

DRUNKARD  (Habitual).    See  Habitual  Drunkard. 

DUMB  PERSON,  arraignment  of.     See  Standing  Mute. 

DUPLICITY  IN  INDICTMENT, 
rule  against,  133,  134. 

applies  where  offences  charged  alternatively,  134. 
exception  to,  133,  134. 
apparent  but  not  real  exception  to,  134. 
ohfedion  for,  when  by  demurrer,  158. 

motion  to  quash,  105. 
motion  in  arrest  of  judgment  does  not  lie  for,  275. 
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DWELLING-HOUSE  (Stealing  in),  place  must  be  stated  in  indict- 
ment for,  120. 


EGGS,  how  property  in,  laid  in  larceny,  128. 

ELECTION 

as  to  counts  of  indictment — 

(1)  felony,  188—140. 

(2)  misdemeanour,  141,  142. 

not  necessary  to   aver  in   indictment    that    offence    became 
indictable  by,  131. 

ELECTIONS.     See  Bribery. 

EMBARRASSING  JOINDER  OF  COUNTS,  141,  172. 

EMBEZZLEMENT, 

joinder  of  acts  of,  138. 

conviction  of  larceny  on  trial  for,  407. 

conviction  of,  on  trial  for  larceny,  408. 

when  conviction  for,  a  ground  of  plea  in  bar  to  larceny,  19(5. 

venue  for,  32,  40. 

form  of  indictment  for,  449,  App.  U. 

"  ENGLAND  "  includes  "  Wales,"  21. 

ENLARGEMENT  OF  RECOGNIZANCES, 

on  postponement  of  preferring  indictment,  107. 
on  postponement  of  trial  for  amendment,  107,  205. 
taken  by  coroner  on  alteration  of  place  of  trial  under  8  Edw.  7, 
c.  41. -.107. 

ENLARGEMENT  OF  BAIL, 

on  postponement  of  preferring  indictment,  107. 
on  postponement  of  trial  for  amendment,  107,  205. 
taken  by  coroner  on  alteration  of  place  of  trial  under  8  Edw.  7, 
c.  41. ..107. 

EQUIVALENT,  words  of  meaning  equivalent  to  words  in  a  statute 
arc  sufficient,  131. 

ERROR  (WRIT  OF)  abolished  by  Criminal  Appeal  Act,  1907...  398. 
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ESSENTIALS  OF  INDICTMENT,  114. 

(1)  exceptions  to  rule  that  general  allegation  not  sufficient, 

114—118.     See  General  Allegation. 

(2)  when  necessary  to  negative  proviso,  118,  119. 

(3)  when  necessary  to  s])ecify  species  of  animals,  119. 

(4)  when  necessary  to  set  out  evidence  in  indictment,  119. 

(5)  when  time  must  be  specified,  1 19,  120. 

(6)  when  date  must  be  specified,  119,  120. 

(7)  when  place  must  be  stated,  120,  121. 

(8)  when  value  must  be  stated,  121,  122. 

(9)  when  piice  or  amount  of  damage  must  be  stated,  121,  122. 

(10)  rules  for  laying  property  in  indictment,  122 — 125. 

(11)  description  of  names  in  indictment,  125,  126. 

(12)  words,  when  must  be  set  out,  127,  128. 

(13)  description  of  goods  and  chattels,  128. 

(14)  technical  words  in  certain  indictments,  129 — 131. 

(15)  when  age  must  be  stated,  131,  132. 

(16)  when  intent  must  be  stated,  131,  132. 

EVIDENCE, 

(1)  before  grand  j  ury.     See  Grand  JuRY. 

(2)  on  trial,  223,  224. 

when  may  be  unsworn,  223. 
when  must  be  set  out  in  indictment,  119. 
when  notice  of,  mnat  be   given  under  Prevention  of  Crimes 

Act,  1871.  .241. 
when  notice  of,  should  be  given  under  30  &  31  Vict.  c.  35... 55. 
to  be  obtained  by  Court  of  Criminal  Appeal,  387,  388. 

EXCEl^ION, 

(1)  in  statute,  when  must  be  pleaded,  119. 

(2)  in  pardon,  when  must  be  pleaded,  199,  200. 

EXCISE  ACT,  1827, 

venue  for  offences  under,  32,  41. 

right  of  defence  to  copy  of  indictment  in  prosecutions  under, 
111. 

EXCUSE  FOR  CRIME, 

(1)  necessity,  17,  18. 

(2)  being  alien  enemj",  18. 
drunkenness,  when  an,  14,  15. 

EXPENSES  OF  APPEAL,  when  allowed,  390,  391. 

EXPLOSIVE  SUBSTANCES  ACT,  1883  (jurisdiction  as  to),  25. 
venue  for  offences  under,  40. 
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EXPULSION   OF  ALIENS,  when   may  be  ordered,    3()(),     See 

Aliens. 

FACSIMILE  OF  DOCUMENTS,  when  must  be  set  out,  127,  128. 

FACT,  appeal  on,  by  leave  to  Court  of  Criminal  Appeal,  <i~4.. 

FALSE  OATH,  conviction  for  tak'n<^,  on  itidictmont  for  perjury, 
403. 

FALSE  PRETENCES  (obtaining  by), 

offence  subject  to  Vexatious  Indictments  Act,  1859... 52. 
conviction  for,  if  larceny  proved,  409. 

when  conviction  for,  ground  of  plea  in  bar  to  larceny,  196. 
form  of  indictment  for,  449. 

FELON,  property  of,  how  laid,  123,  124. 

"  FELONICE  CEPIT  EL  ASPOBTA  VIT  "  (feloniously  took  and 
carried  awaj^),  130. 

FELONIES, 

rule  as  to  joinder  of,  and  exceptions  thereto,  138 — 140. 
effect  of  misjoinder  of,  169 — 173. 

"  FELONIOUSLY,'"  when  must  be  used  in  indictment,  130. 

FELONY, 

what  is,  6. 

participants  in,  26 — 29. 
accessory  after  fact  in,  29,  30. 
indictment  for, 

technical  words  in,  129 — 131. 

conviction  of  attempt  on,  403. 

when  ground  for  a  plea 
in  bar,  197. 
misdemeanour  on  charge  of,  40^. 
costs  of  prosecution  and  defence  in.     See  Costs. 
effect  of  conviction  for,  322,  323. 
,  charge  of,  must  not  be  joined  with  charge  of  misdemeanour, 
140,  141. 
facts  proving,  on  charge  of  misdemeanour,  plea  in  bar,  196. 
punishment  for.     See  Punishment. 

when  no  specific  provision  for,  286. 
after  previous  conviction,  294,  295,  314 — 316. 
rewards  for  aiding  apprehension  of  person  guilty  of,  346—348. 
compensation  for  persons  damnified  by,  348 — 350. 
B.R.  S  S 
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FIAT  OF  ATTORNEY-GENEEAL,  condition  precedent  to  entry 
of  nolle  proseqid,  107,  108. 

FIGURES  in  indictment,  111. 

FINDING  INDICTMENT.     See  Grand  Jury. 

FINE, 

as  a  common  law  punishment,  295 — 297. 

as  u  statutory  punishmetit,  29.5 — 297. 

■when  payable  l)y  parent  or  p:uardian,  295 — 297. 

FIRST  DIVISION,  offenders  of,  2S9,  290. 

"FORCE  AND  ARMS,"  WITH,  157. 

FORCIBLE  ENTRY,  "place*'  must  he  stated  in  indictment  for 
restitution  on,  120. 

FOREIGN  ENLISTMENT  ACT,  1S70, 
jurisdiction  as  to,  24. 
venue  for  offences  under,  .'^2,  42. 

FOREIGN  MARRIAGE  ACT,  1S70, 
jurisdiction  as  to,  23. 
venue  for  offences  under,  32,  41. 

FOREIGNER  ON  BOARD  FOREIGN  PUBLIC  VESSEL,  18,  19. 

FORFEITURE 

abolished  in  treason  and  felony,  199. 

of  goods  in  misprisiim  of  treason,  &c.,  285. 

in  outlawry,  199. 

FORGERY 

a  felony  and  a  common  law  misdemeanour,  7. 
technical  words  in  indictment  for,  130. 
venue  for,  39. 
former  indictment  for,  449,  450. 

FORMA  PAUPERIS,  defence  in,  86. 

FORMAL  DEFECTS.    See  Defects  \s  Indictment. 

FORMS 

of  (1)  Indictments,  444 — 457,  App.  H. 

of  (2)  Pleas  and  proceedings  at  Court  of  trial,  458 — 463,  App.  IL 

of  (3)  Oaths  and  affirmations,  436 — 443,  App.  G. 

Under  Crown  Office  Rules,  1906... 492-522,  App.  I. 

Under  Criminal  Appeal  Rules,  1908... 555 — 580,  App.  J. 
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FKIENDLY  SOCIETY,  how  property  of,  laid,  123,  124. 
FUNCTIONS  OF  JUDGE  at  trial,  251,  252  et  seq. 
FUNCTIONS  OF  JUKY  at  trial,  252-255. 

GAOL  FEES  abolished,  266,  267. 
GAEROTTERS'  ACT,  1863,  text  of,  291. 

GENERAL  ALLEGATION  IN  INDICTMENT, 

not  sufficient,  as  a  general  rule,  114. 
exceptions  to  general  rule  — 
sufficient  in  cases  of 

(1)  barratry,  &c.,  115. 

(2)  bribery,  &c.,  116. 

(3)  conspiracy  to  defraud,  115. 

(4)  Debtors  Act,  1869,  offences,  117. 

(5)  habitual  criminal  (offence  of  being),  118. 

(6)  inciting  to  crime,  1 18. 

(7)  Inebriates  Act,  1898,  offence,  118. 

(8)  manslaughter,  114. 

(9)  murder,  114. 

(10)  nuisance,  115. 

(11)  offender  being  unlawfully  at  larg.?,  v.^-c.,  117,  118. 

(12)  perjury,  115. 

(13)  "  receiving"  property  obtained  by  fraud,  115. 

(14)  subornation  of  perjury,  116. 

GENERAL  DEMURRER,  158—162.     See  Demurrer. 
GENERAL  ISSUE,  plea  of  the,  188,  201,  202. 

GRAND  JURY, 

how  summoned,  98. 

how  discharged,  96. 

general  qualification  of  member  of,  94  —9(5. 

special  qualification    of   member   of,    at    general    or   quarter 

sessions,  97,  98. 
how  objection  to  competency  of  member  of,  made,  98. 
oath  to  member  of,  99.     For  Form,  see  p.  438,  App.  G. 
proceedings  before,  96,  97,  99,  100. 

ss2 
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GRA.ND  JURY—contimied. 

oath  to  witness  before,  95).     For  Form,  see  p.  410,  App.  G. 
sending  deposition  before,  9(5. 
JiiuJiiKj  bill, 

number  of  grand  jurors  necessar}'  for,  98. 

of  their  own  knowledge,  100,  101. 

consequence  of  failure   to    endoise   or  initial  names   of 
witnesses  on  bill,  99. 
if/iioriiiff  bill  by.  9(5  ct  sf'(j. 
JindiiHi, 

on  joint  indictment,  99,  100. 

on  indictment  containing  several  counts,  10!). 
may  not  consider  defence,  97. 

tioo  indictments  on  one  set  of  facta  mail  he  presented  h//,  101. 
same  bill  may  not  be  tinice  preferred  to  same,  lO.'J. 
recall  <ifter  discharge  of,  101. 
jtrivileyes  of,  102. 

And    see    Postpoxement  of   Preferring    Indictment  ; 

Bail. 

GUARDIAN, 

definition  of,  297. 

when,  may  be  fined,  295—297,  Iil2. 

ordered  to  pay  damages,  295 — 297,  312,  349. 
orlered   to   enter  into   recognizances  for  good 
behaviour  of  child  or  young  person,  297,  29S. 
ordered  to  pay  compensation,  349. 
costs,  332,  333. 

GUARDIANS  OF  THE  POOR, 
property  of,  how  laid,  123,  124. 
costs  of  prosecutions  by,  334. 

GUILTY, 

plea  of,  is  a  conviction,  189,  190. 
proceedings  upon  plea  of,  189. 

withdrawal  of  plea  of,  190. 
See  Verdict  ;  Punishment. 


HABEAS  CORPUS  ACT,  1679, 
bail  under,  105. 
right  to  be  tried  under,  202,  203. 
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HABITUAL  CRIMINAL, 
charge  of  being,  142,  14J3. 
how  charged,  118. 
may  be  charged  generally,  118. 
arraignment  of,  190. 
jury,  on  trial  of  charge  of  being,  need  not  be  sworn  again,  if 

previously  sworn  on  trial  of  main  offence,  154,  190. 
Juri/,  if  not  sworn  on  trial  of  main  offence,  may  be  sworn 

(where  main  charge  is  felony)  as  in  felony,  and  otherwise  as 

in  felony  or  misdemeanour,  154,  190. 
punishment  of,  305,  306. 

commencement  of  preventive  detention  of,  819. 
form  of  indictment  of,  448,  App.  H. 

HABITUAL  DRUNKARD, 
charge  of  being,  142,  143. 
how  charged,  118. 
•  may  be  charged  generally,  118. 
arraignment  of,  190. 
Jary,  on  trial  of  charge  of  being,  need  not  be  sworn  again,  if 

previously  sworn  on  trial  of  main  charge,  154,  190. 
Jnry,  if  not  sworn  on  trial  of  main  charge,   may  be  sworn, 

where  main  charge  was  felony,  as  in  felony,  and  otherwise 

as  in  felony  or  misdemeanour,  154,  190. 
detention  of,  300—304. 
form  of  indictment  of — 

(1)  under  sect.  1,  Inebriates  Act,  1898. ..App.  II.,  451. 

(2)  under  sect.  2,  Inebriates  Act,  1898... App.  H.,  451. 

HARBOUR,  offences  in.     See  Admiralty  Jurisdiction. 

HARD  LABOUR 

may  be  ordered  only  by  statutory  authority,  287. 
when  it  may  be  ordered,  287,  288. 
in  case  of  common  law  offences,  288. 
See  Punishment. 

HIGH  COURT  OF  JUSTICE, 
criminal  jurisdiction  of,  2,  3. 

exercised  by  King's   Bench  Division, 
70,  71. 
Assize  Courts  part  of,  3. 
is  Central  Criminal  Court  part  of  ?  72,  73. 

"  HIGH  SEAS,"  when  stated  in  indictment,  121.    See  Admiralty 
Jurisdiction. 
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HIGH  TREASON.    See  Treason. 

HIGHWAY, 

indictment  for  not  repairing,  must  state  place,  120. 
criminal  proceedings  as  to,  399. 

costs  of,  325,  332,  399. 
offences,  appeal  as  to,  399. 

HIGHWAY  AUTHORITY,  property  of,  how  laid,  123,  124. 

HOME  SECRETARY.    See  Court  of  Criminal  Appeal. 

HOMICIDE.     See  Murder  ;  Manslaughter. 

HOUSE  OF  LORDS, 

criminal  jurisdiction  of,  2. 
criminal  appeals  to,  373. 

HOUSEBREAKING, 

technical  words  in  indictment  for,  130. 
place  must  be  stated  in  indictment  for,  120. 
verdict  for,  on  indictment  for  burglary,  40(3. 
conviction  of  lesser  offence  on  indictment  for,  408. 
forms  of  indictment  for,  450. 

HUSBAND, 

coercion  of  wife  by,  13. 

evidence  of,  on  trial  of  wife,  235 — 237. 


IDIOT,  criminal  responsibilitj'  of,  14,  15. 

IGNORANCE,  when  excuse  for  crime,  15,  1(). 

IGNORING  BILL.    See  Grand  Jury. 

IMPRISONMENT, 

when  may  be  ordered,  287,  288. 
maximum  term  of,  288,  289. 

See  Hard  Labour  ;  Punlshment. 

IMPROPER  JOINDER.    See  Misjoinder. 

IMPROPER  RECEPTION  OR   REJECTION  OF  EVIDENCE. 
See  Evidence. 

JN  CAMERA,  trial,  219. 
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INCEST, 

conviction  of  another  offence  on  indictment  for,  408. 
forms  of  indictment  for,  450,  451. 

INCITEMENT  TO  CRIME  a  misdemeanour  at  common  law,  6. 

INCITEMENT  TO  MUTINY  ACT,  1797... 24. 
venue  for  offences  under,  32,  40. 
See  Mutiny. 

INCOMPETENCY  OF  JUEOE.     See  Jury. 

INCOMPETENCY  OF  WITNESS.    See  Witness. 

INDECENT  ASSAULT  may  be  found  on  indictment  for  rape,  410. 

INDIA, 

jurisdiction  as  to  offences  committed  iu,  24,  25. 
venue  for  offences  committed  in,  4^',  81. 

INDICTMENT, 
definition  of,  4. 

commencement  of  criminal  proceedings  by,  1 . 
in  what  Courts  presented,  1,  2,  3,  4. 
in  respect  of  what  offences  it  lies,  5 — 7. 
where  proceeding  by,  not  allowed,  7. 
who  may  prefer,  8. 
against  whom  it  lies,  8 — 26. 
aliens,  8,  18,  21—23. 
British  .subjects,  8,  21—23,  24,  25,  26. 
British  officials,  8,  21 — 26. 
exceptions  (absolute  or  partial)  to  ride  that  it  lies  against  any 
participant  in  the  commission  of  a  crime  within  the 
local  jurisdiction  of  the  law  of  England — 

(1)  the  king,  8. 

(2)  a  corporation,  8. 

(3)  infant,  9—12. 

(4)  woman,  12. 

(5)  married  woman,  13,  14. 

(6)  insane  person,  14,  15. 

(7)  person  ignorant  of  law,  15. 

(8)  person  ignorant  of  fact,  15,  16. 

(9)  unwilling  agent,  16,  17. 

(10)  person  compelled  by  necessity,  17,  18. 

(11)  alien  enemy,  18. 
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ISBIGTUENT— continued. 

exceptioiis  to  rule,  &c. — continued. 

(12)  foreigner  on  board  foreign  public  vessel  in  English 

port,  &c.,  18,  19. 

(13)  ambassador,  19,  20. 

participants  in  offence  subject  to,  26—32.     See  Principal 
AND  Accessory. 

aider  and  abettor,  31,  '62. 

venue  of,  32  et  seq.     See  Venue. 
when  enhject  to  Vexatious  Indictments  Act,  oo,  5(i. 

statutes  making  consent,  &c.  a  condition  prece- 
dent to  proceeding  by,  54—61. 

See  Vexatious  Ixdictments  Act. 
iihic  within  which  it  must  be  preferred,  61. 

exceptions  to  general  rule,  61—  67. 

what  is  commencement  of  prosecution,  67,  68. 

meaning  of  "month,"  69. 
coutisel  on  trial  of.     See  Counsel. 

proceeilings  in  forma  pttuperia  (in  King's  Bench  Division),  86. 
defence  of  poor  prisoners  on  trial  of,  87 — 90. 
preparation  and  preferring  of,  94 — 96.     See  Grand  Jury. 
postponement  of  preferring  of,  102. 
bail  on,  104  —  107. 

nolle  prosetjni.    See  Nolle  Prosequi. 
proceedings,  when  ignored  by  grand  jur\',  103. 
application  under  30  &  31  Vict.  c.  35,  s.  1    .102,  103. 
presentment  of  ignored  bill  of,  103,  104. 
findings  of  grand  jurj'  on  preferred  bill  of,  96,  99 — 101. 
when  copy  of,  mu^t  be  delivered  to  defence,  110,  111. 
particulars  of.  111  et  seq.    See  Particulars  of  Indictment. 

form  of.     See  Appendix  H. 
parts  of,  113,  114. 

commencement  of ,  113,  114. 

presentment  in,  113,  114. 

conclusion  of,  113,  114. 
should  be  in  words,  114. 
rascntials  of.    See  Essentials  of  Indictment. 

statement  must  be  consistent  and  certain,  1 14. 

general  allegation  generally  not  sufficient,  1 14. 
when  sufficient,  114 — 118. 
See  Genkral  Allegation  in  Indictment. 
statutory  proviso  need  not  be  set  out,  as  a  rule,  118,  119. 

rules  as  to  "  class"  in,  119. 

when  evidence  must  be  pleaded  in,  119. 
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time,  when  necessary  to  state,  119,  120. 

date,  when  necessary  to  state,  119,  120. 

place,  when  necessary  to  state,  120,  121. 

value,  when  necessary  to  state,  121,  122. 

price,  when  necessary  to  state,  121,  122. 

damage,  when  necessary  to  state,  121,  122. 

rules  for  laying  property  in,  122—125. 

names  in,  125 — 127. 

ivJten  ivords  constituting  gist  of  offence  must  be  set  out  in, 

127,  128. 
efii'ct  of  (1)  defect  in  or  want  of  names,  words,  and  description 
in  statement ;  or  (2)  non-observance  of  rules  as  to  laying 
property,  125—128. 
tt'chnn-al  terms  in,  129,  180. 

effect  of-  not  using,  130,  131.     See  Demukrer;  Motion 
TO  Quash  ;  Motion  in  Arrest  of  Judgment  ;  Appeal. 
averment  of  age  in,  131. 

intent  in,  131,  132. 
consent  in,  132,  133. 
diipUcity  of,  what  it  is,  133. 

rule  against  (and  exception  thereto),  133,  134.  . 
divisibility,  as  distinct  from,  135. 
what  is  a  "  single"  offence,  135 — 138. 
joinder  of  felonies  in  different  counts  of  an,  138 — 140. 

a   count    for   felony   with   one   for   misdemeanour, 

140,  141. 
of  many  misdemeanours  in  many  counts,  140,  141. 
diariie  of  a  previous  conviction,  when  may  be  made,  142. 

being  a  habitual  drunkard,  when  may  be  made,  142, 
143. 
habitual  criminal,  when  may  be  made,  142, 
143. 
Joinder  of  accused, 

rule  as  to,  143,  144. 
j)rocess  to  compel  attendance  of  person  indicted,  144 — 148. 
arraifiiinient  on, 

in  general,  149. 

of  jointly  accused,  150. 

on  indictment  and  inquisition,  150. 

on  previous  conviction,  151  — 153. 

under  Inebriates  Act,  1898,  s.  1...153. 

under  Prevention  of  Crime  Act,  1908...  154. 

presence  of  accused  on,  154.  155. 
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INDICTMENT-  continued, 
ohjectioris  to,  how  made — 

(1)  by  special  demurrer,  lo6 — 158. 

(2)  by  general  demurrer,  158 — 164.     See  Demukkek. 
(li)  motion  to  quash,  164. 

request  for  plea  on  trial  of.  See  Appendix  II. 
standi II (J  mute  on 

trial  of  capacity  to  plead,  178,  179,  186,  187. 

orders  on  findings  of  jur}',  179,  180. 

procedure  after  findings  of  jurj',  180—186. 
jiltus  to — 

kinds  of  pleas,  188. 

(1)  plea  of  guilty,  189,  190. 

(2)  plea  to  jurisdiction,  190,  191, 

(3)  plea  in  abatement,  191 — 193. 

(4)  plea  of  antrefoia  acquit,  19.'J,  194.  • 

(5)  plea  of  aatri'/ois  convict,  194,  195. 

(6)  statutory  pleas  in  bar  resembling  those  of  autre/nis 

acquit  and  autrefois  convict,  195 — 199. 

(7)  plea  of  a>itrefois  attaint,  199. 

(8)  plea  of  pardon,  199—201. 

(9)  plea  of  not  guilty,  201,  202. 
ritjht  to  he  tried  {on),  202,  203. 
application  to  postpone  trial  on,  204,  206. 

Jury  {on  trial  on).    See  Challenge  to  Jury  ;  Jukor  ;  Jury. 
trial  on.    See  Trial. 
forma  of  indictment,  445 — 457. 
abduction  of  girl  under  sixteen,  445. 
eighteen,  445. 
accessory  before  the  fad — 

( 1 )  with  his  piincipal,  446. 

(2)  for  a  substantive  offence,  446. 
accessory  after  the  fact — 

(1)  with  his  principal,  447. 

(2)  for  a  substantive  offence,  446. 
Bankruptcy  Act  offence,  447. 
burglary  (3)... 447. 

and  larceny,  448. 
carnally  knowing — 

(1)  a  girl  under  thii-teen,  448. 

(2)  a  girl  under  sixteen,  448. 
common  law  misdemeanour,  448. 
cruelty  to  a  child  (or  j'oung  person),  449. 
embezzlement  (2)... 449. 
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INDICTMENT-  continued. 
false  pretences,  -J  49. 
forgery  and  uttering,  449. 
habitual  criminal,  448. 
housebreaking  (3) . .  .450. 
incest  (2)... 450. 
Inebriates  Act,  s.  1...451. 
s.  2. ..451. 
larceny  (2)... 451. 

and  receiving,  452. 
manslaughter  (2)... 4 52.   ■ 
murder,  452. 
perjury,  453. 

under  Prevention  of  Crimes  Act,  1871... 454. 
previous  conviction,  455. 
jnincipal  in  the  second  degree  (2)... -155. 
rape,  456. 

receiving  stolen  goods  (2)... 45 3. 
receiving  fraudulently  obtained  property,  45(3. 
robbery,  456. 

with  violence,  456. 
sacrilege,  457. 
varying  counts  as  to  intent,  457. 

INDUSTRIAL  SCHOOL,  detention  of  youthful  offender,  307— 
310. 

INDUSTRIAL  SOCIETY  property,  how  laid,  123,  124. 

INEBRIATES  ACT,   1898,  forms  of  indictments  under,  App.  II., 
451.     See  Habitual  Drunkard. 

INFAMOUS  CRIME,  what  is,  95,  207. 

INFANCY,  when  excuse  for  crime,  9 — 12. 

INFERIOR  COURT  (of  Record), 

when  may,  punish  for  contemi)t,  93. 

protection  of,  93. 

methods  of  effecting  order  of,  278,  279. 

INFORMATION  (Criminal), 
definition,  351,  352. 
either  (1)  tx  officio,  353,  354. 

Or  (2)  filed  by  the  Master  of  tho  Crown  Office,  354,  355. 
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mVOEUATlO^  {Ci'immal)— continued. 

(1)  tx  ojticio, 

who  may  file,  3o3. 
motion  to  quash,  353. 
amendment  of,  353. 

(2)  filed  by  Master  of  the  Crown  Office, 

by  whom  to  be  filed,  3r)4. 
ajjplication  for  leave  to  file,  354. 
motion  to  stay,  354. 
motion  to  quash,  355. 
sentence  upon  verdict  on,  355. 
a])peal  from  conviction  upon,  374,  375  d  skj. 
trial  of,  70,  71. 

governed  generally  by  rules  of  indictment,  4. 
when  copy  of,  must  be  delivered  to  defence.  111. 

And   see  MoTiox  to  Quash  Indictment  ;   Costs  ; 
Appeal  to  Coukt  of  Criminal  Appeal. 

INNOCENT  AGENT,  venue  for  offence  of  principal  of,  32,  44. 

INQUISITION  (CORONER'S), 
what  it  is,  356. 

equivalent  to  indictment,  356. 
generally  governed  by  rules  of  indictment,  356. 
proceedings  on,  356. 
depositions, 

copy  of,  muist  be  delivered,  on  payment,  to  defence.  111, 

358,  359. 
use  of,  before  gi'and  jury,  or  on  trial  on,  226,  227. 
bail  by  coroner  on  committal  on,  105. 
enlaigement  of  bail  (recognizances  of),  107. 

on  change  of  place  of  trial  under  8  Edw.  7,  c.  4 1.1 07. 
on  postponement  of  trial  on,  107. 
demurrer  to,  in  King's  Bench  Division,  356,  357. 
motion  to  quash,  in  King's  Bench  Division,  356,  357. 

(generally),  155—174. 
amendment  of,  where  defect  not  substantial,  357. 

INSANITY, 

when  excuse  for  crime,  14,  15. 

order  dispensing  with  arraignment  of  accused  in  state  of,  178. 
finding  of  incapacity  to  plead  equivalent  to  finding  of,  185,  186. 
order  on  finding  of  incapacity  to  plead  equivalent  to  finding  of, 
185,  186. 
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unnecessary  to  try  question  of  sanity  after  finding  of  incapacity 

to  plead  equivalent  to  finding  of,  184,  185. 
order  on  arraignment  when  mental  defectiveness  of  accused 

amounts  to,  186,  187. 
onus  of  proof  on  allegation  of,  187. 

oath  to  jury  on  trial  of  question  of  capacity,  App.  G.,  438. 
See  Standing  Mute. 

INSPECTION  OF  DOCUMENTS,  banker's  books,  229,  2;J0. 
INTENT,  when  necessary  to  aver,  in  indictment,  131. 

INTEEFERENCE  WITH  WITNESS  a  contempt  of  Court,  231. 

ISSUE.     See  General  Issue. 


JEWS,  oath  of.     See  Apr.  G. 

JOINDER, 

of  {!)  tiuo  or  more  o fences  in  one  count  of  an  indictment — 

not  permitted  except  in  charge  of  burglary  and  felony, 
133,  134. 
two  or  more  felonies  in  different  counts  of  an  indictment — 
when  Court  will  put  prosecution  to  election,  138. 
when  permissible,  138 — 140. 
count  for  felony  with  one  for  misdemeanour  not  allowed, 

140,  141. 
many  misdemeanours  in  many  counts — 
when  allowable,  141,  142. 
when  Court  will  put  prosecution  to  election,  141,  142. 

(2)  a  charge  of  previous  conviction,  or  of  being  a  habitual 

drunkard  or  a  habitual  criminal,  with  a  count 
charging  a  substantive  offence,  142.  See  Mis- 
joinder. 

(3)  accused  persons,  when  allowed,   14(5.    See  Principal 

AND  Accessory  ;  "  Receivers." 

JOINT  OWNER'S  PROPERTY,  how  laid,  123. 
JOINT  STOCK  BANK  PROPERTY,  how  laid,  123. 
JOURNEYS,  venue  for  offences  committed  during,  36. 
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JUDGE, 

functions  of,  at  trial,  251,  252. 

in  certain  cases,  252 — 255. 
summing-up  by,  256. 
omission  in  summing-up,  256 — 257. 
misdirection  by,  256. 
may  not  determine  questions  of  fact,  269. 

JUDGMENT 

on  demurrer,  160,  161. 

when  accused  incapable  of  pleading,  185,  186. 
on  plea  to  jurisdiction,  191. 
on  plea  in  abatement,  193. 

on  ploas  of  autrefois  acquit  and  convict,  &c.,  198,  109. 
motion  in  aiTest  of,  271 — 277. 
when  presence  of  accused  necessary  on,  279,  280. 
when  reprieved,  280,  281. 
when  respited,  277 — 279. 

should  be  given  on  each  count  of  an  indictment  containing 
two  or  more  counts,  321,  322. 
See  Punishment. 

JURIES  DETENTION  ACT,  1897... 246. 

JURISDICTION,  CRIMINAI., 
in  respect  of  offences,  5 — 8. 
persons,  8 — 21. 
locality,  21—26. 
exercised  by  the  superior  Courts,  2,  3,  4. 
ascertained  by  venue,  33. 
objections  to,  how  made,  158,  167,  190,  191. 

And  see  Pleas  ;  "  Abroad." 
form  of  plea  to  the,  460. 

replication  to  plea,  461. 

JUROR, 

qualification  of,  203,  204. 

disqualified  but  unchallenged,  on  trial,  216,  217. 

See  Administering  Oath  ;  Jury  ;  Swearing  Jury. 

JURY, 

(1)  grand.     See  Grand  Jury. 

(2)  at  trial  of  capacity  to  plead — 

who  may  be  on,  179, 

swearing,  178,  179,  436—443,  App.  G. 
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(3)  on  trial  of  plea,  197. 

swearing,  197,  436 — 443,  446,  App.  G. 

(4)  on  trial  of  challenge,  209. 

swearing,  209,  436 — 443,  App.  G. 

(5)  petty,  on  trial  of  general  issue — 

number  of  members  of,  218. 

qualification  of  member  of,  203,  204. 

when  "  special,"  207. 

challenge  to,  207,  208.     See  Challenge  to  Jury. 

swearing,  218. 

giving  in  charge  to,  218. 

proclamation  to,  218. 

when  allowed  to  separate,  246. 

when  maj-  be  discharged  before  verdict,  247—250.     See 
Discharge  of  Jury. 

may  be  ordered  to  retire  during  argument  on  law,  260. 

allowed  to  retire  to  consider  verdict,  258. 
functions  of,  and  questions  for,  252 — 255. 
disagreement  of,  268. 

procedure  where  jury  discharged  owing  to  illness,  &c.  of  juror, 
224,  269,  270. 

(6)  of  matrons,  281. 

(7)  coroner^ s — ■ 

number  of,  356. 
misconduct  of,  358. 
See  Challenge  to  Jury  ;  Juror  ;  Swearing  Jury  ; 
Oaths  (App.  G.). 

JUSTICE    OF    THE    PEACE.      See    Magistrate  ;    Quarter 

Sessions. 

JUSTIFICATION 

of  special  plea  in  libel,  188. 

should  be  in  writing,  188. 
form  of,  461,  App.  H. 
See  Pleas. 

JUVENILE  OFFENDERS.     See  Punishment. 


KING  (The), 

not  amenable  to  criminal  law,  8. 
when  property  laid  in,  123 — 125. 
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KING'S  BENCH  DIVISION  (The), 

superior  Court  for  trial  of  indictments,  1 — 3,  70 — 72. 

informations,  4. 
venue  for  offences  tried  in,  .'36,  42,  46.     See  Venue. 
time  for  proceedings  on  indictment,  &c.  in.     See  Time. 
jurisdiction  of,  when  exercised,  70 — 72. 
trial  at  bar  in,  76,  77. 

before  a  judge  of,  76,  77. 
change  of  place  of  trial  by,  77—80.     See  Certiorari  ;  Change 

OF  Place  of  Trial. 
change  of  venue  by,  49,  50,  81.     See  Certiorari;  Change 

OF  Venue. 
does  Poor  Prisoners'  Defence  Act,  1903,  apply  to  proceedings 

in  't  89. 
punishment  of  contempt  by,  92,  93. 
bail  by,  105  et  seq.    See  Bail. 
)) oil e  prosequi,  proceedings  in,  108. 
copy  of  indictment  in  proceedings  for  misdemeanour  in,   110, 

111. 
process  to  compel  attendance  of  accused  in,  147,  148. 
demuner  in,  159,  160. 
motion  to  quash  indictment  in,  164,  165. 
information  in,  353 — 355. 
affidavit  in,  176. 

sulrpcena  ad  testificandum  in,  176,  177. 
coroner's  inquisition  in,  356. 
pleas  in,  188,  191,  201. 
right  to  be  tried  in,  202,  203. 
when  may  order  costs,  332,  334. 

KING'S  PEACE  (The),  who  is  under,  20,  21. 


LAND, 

jurisdiction  as  to  offences  in  England  and  Wales  on,  21. 

of  murder  or  manslaughter  outside 
United  Kingdom  on,  24. 
See  Jurisdiction  (in  respect  of  locality). 

LARCENY, 

technical  words  in  indictment  for,  1 30. 

how  property  laid  in  indictment  for,  122  et  seq. 

joinder  of  counts  in  indictment  for,  138 — 140. 

joinder  of  count  for  "  receiving  "  in  indictment  for,  139. 

conviction  for  embezzlement  on  indictment  for,  408. 
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conviction  for,  on  charge  of  embezzlement,  407. 

when  conviction  for,  a  ground  of  plea  in  bar  to  embezzlement, 

196. 
restitution  of  property  on  conviction  for  offence  amounting  in 

law  to,  338-  3-J3. 
venue  for,  32,  37,  38,  40. 
forms  of  indictment  lor,  451,  4d2. 
See  Punishment. 

LARCENY  AND  RECEIVING, 

venue  for,  37,  3S. 

form  of  indictment  for,  452. 

LAW  (no  offence  in),  subject  of  demurrer  or  motion  to  quash, 
158,  165. 

LAW  OFFICERS  OF  THE  CROWN,  reply  by,  233. 

LAYING  PROPERTY  IN  INDICTMENT  (Rules  for), 
aiiicerriiitf/  (1)  goods  of  deceased  person,  122. 

(2)  goods  of  bailee,  122. 

(3)  corporation  property,  123. 

(4)  joint  owners'  property,  123. 

(5)  joint  stock  bank's  property,  123. 

(6)  friendly,  &c.  society's  property,  123. 

(7)  industrial  and  provident  societj'-'s  property,  123. 
(S)  building  society's  i)roperty,  123. 

(9)  coiinty  property,  124. 

(10)  commissioner  of  sewers'  property,  124. 

(11)  trustees  of  turnpikes'  property,  124. 

(12)  Customs'  property,  124. 

(13)  the  Crown's  property,  I'A. 

(14)  Chelsea  Hospital's  property,  124. 

(15)  highway  authority's  property,  124. 

(16)  Tuarried  woman's  property,  124,  125. 

(17)  bankrupt's  property,  125. 

(18)  felon's  property,  125. 

(19)  goods  let  to  a  lodger,  125. 

(20)  goods  seized  under  writ  of  fieri  /(irin.'i,  125. 
effect  o/ not  laying  property,  &c.,  125. 

"  LEADER."  right  of,  to  interfere  with  "  junior,"  222. 

LETTER.     See  Tiiheatening   Letiku;    Letter  Challenging 
TO  Fight. 

H.R.  T  '•" 


642  INDEX. 

LIABILITY  TO  lU^PAIR  HIGHWAY, 
form  of  pica  of  doninl  of,  40L 
replication  to  j)lea,  46L 

LIBEL, 

venue  for,  32,  43,  44. 
form  of  plea  of  justification  in,  4<)1. 
replication  to  plea,  401. 

LIMITATION  01-'  TIME  for  prosecution,  (H— fiJ). 

LOAN  SOCIETY,  property  of,  how  laid,  123,  124. 

LOCAL  DESCRIPTION, 

when  necessary  in  indictment   120,  121. 

lack  of,  subject  of  general  demurrer  or  motion  to  quash,  loo 
et  seq.,  158. 

LOCAL  OFFENCES,  place  must  be  stated  in  indictment  for,  121. 

LOCALITY'",  limits  of  jurisdiction  in  respect  of,  21 — 26. 

IjODGER,  laying  property  in  indictment  for  larceny  of  goods  let 
to,  12o. 

liORDS  (IIOI'SE  OF\     Soe  House  of  Lords. 

LUNATIC, 

process  for  obtainiujj;  atteinlance  of,  146. 

is  not  liable  to  punishment  (criminally),  14,  15. 

(1)  when  person  physically  incapuble  of  pleading  considered  a, 

185,  186. 
trial  of  issue  as  to  capacity  of  person  to  plead,  178 — 187. 
form  of  oath  on  trial,  438,  App.  G. 
order   under   Criminal    Lunatics  Act,    1800,  when  person 

found  incapable  of  pleading,  185,  186. 

(2)  power, of  Secretary  of  Stats  to  dispsnsa  with  arraignment  of 

mentally  defective  person  under  the  Criminal  Lunatics 
Act,  1884...  178. 

(3)  arraignment  of,  186. 

oath  to  jurors  on  tiial  of  question  of  (present)  insanity, 

App.  G.,  43S. 
effect    of    finding    person    arraigned    a,    under    Criminal 

Lunatics  Act,  1800.    186.    See  Arraigxmext;  Ixsaxity. 

(4)  special  verdict  in  case  of  person  found  to  have  been  insane 

at  the  time  of  commission  of  offence  charged,  259,  260. 
ajipml  from  finding  on  special  verdict  of,  375. 
See  Special  Verdict;  Court  of  Criminal  Appeal. 
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MAGIRTEATE, 

binding  over,  to  prosecute,  51,  53,  54. 

certificate  of,  under  Poor  Prisoners'  Defence  Act,  1903... 86— 89. 

depositions  taken  before,  obtainable  by  defence,  224  —226. 

when  may  be  sent  before  grand  j  ury, 

224—226. 
when  may  be  used  at  trial,  224 — 226. 
notice  to,  in  case  of  prosecution  bj''  information,  354. 

"MALICE  AFOEETIOUGIIT"  explained,  131,  132. 

MALICIOUS  DAMAGE  ACT,  1861,  whipping  under,  291. 

MALICIOUS   IXJUEIES    TO   LOCAL   PEOPERTY,    "place" 
must  be  stated  in  indictments  for,  121. 

MANSLAUGHTER, 

technical  words  in  indictment  for,  129. 

niaj^  be  charged  generally,  114. 

power  to  convict  of,  on  charge  of  murder,  409. 

"cruelty"  on  c'large  of,  409. 
accessories  before   the   fact  to,  on   land  out  of    the    United 

Kingdom,  24. 
venue  for,  36,  37. 
forms  of  indictment  for,  452,  453. 
bail  on  committal  for,  by  coroner,  105,  107. 

MARRIED  WOMAN, 

when  excused  by  coercion  of  husband,  13,  14. 

cannot  be  accessory  after  fact  to  felony  of  husband,  29,  30. 

property  of,  how  laid,  123,  124. 

when  may  be  fined,  297. 

bound  in  recognizances,  298. 

MATERIALITY   IX   INDICTMENT   FOR   PERJURY,  special 
demurrer  for  defect  in  averment  of,  15S. 

MATRONS, 

jury  of,  281,  282. 
oath  to,  App.  &.,  439. 

MENS  RE  A  explained,  131,  132. 

MEECHANDISE  MAEKS  ACTS,  1887,  1891,  1894. .55. 

T  T  2 
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MERCHAXr  SHIPPIXG  ACTS,  1894,  1906, 
jurisdiction  us  to,  24,  'lb. 
venue  for  offences  under,  4G— 48. 
See  Depositions  ;  Venue. 

MISDEMEAXOUR, 
defiuition  of,  (J. 

indictable  at  common  law,  6,  7. 
effect  of  misjoinder  of  counts  for,  172. 
oath  to  jury  in,  218. 
no  giving  in  charge  on  trial  of,  218. 
no  proclamation  on  trial  of,  218. 
separation  of  jur}-  on  trial  of,  24H. 

MISDIRECTION,  effect  of,  2oG. 

MISJOINDER, 

when  there  i.;  a,  lf)9  — 17."{. 

of  (1)  offences  in  count,  133,  134  ct  suf. 

(2)  counts,  138  —  142. 

(3)  accused,  143,  144. 
(ihjecfioii  for,  134,  158,  165. 

MISPRISION,  definition  of,  6. 

MlTKiATloX  OF  SEXTENCE, 
time  to  address  001111;  in,  276. 
when  evidence  in,  may  b.)  given  by  affidavit,  277 

MODE  OF  TRIAL,  76,  77. 

MOHAMMEDAN,  form  of  oath  to,  441. 

MONEY,  how  de.scribed  in  indictment,  129. 

MONEY  ORDER,  how  deKiibod  in  indictment,  129. 

MONTH,  meaning  of  term,  318. 

MORAVIAN,  affirmation  by,  436,  443. 

MOTION  IN  ARREST  OF  JUDGMENT, 
when  made — 

(1)  before  Court  of  trial,  271,  272  et  se<j. 

(2)  before  King's  Bench  Division,  361,  362. 
grounds  for,  271  —  274. 

in  general,  will  only  avail — 

(1)  where  Court  without  jurisdiction,  274. 

(2)  where  statute  repealed,  &c.,  274,  275. 
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MOTION  IN  AEREST  0¥  JVDGM.}^K£-coutiaued. 

ill  general,  will  only  aviiii—amtinued. 

(3)  misjoinder  of  persons,  275. 

(4)  misjoinder  of  offences,  275. 

(5)  where  accused  pardoned,  275. 

(6)  where  grand  juror  disqualified,  275. 

(7)  where  petty  juror  disqualified,  &c.,  21  o. 

(8)  where  general  verdict  on  bad  count,  27G. 

if  not  made,  Court  may  motu  proprio  arrest  judgment,  276. 
effect  of  arrest  on,  276. 

MOTION   FOR  AWARD   OF  WRIT  OF  VENIRE  BE  NOVO. 

See  Venire  de  Novo. 

MOTION   FOR   NEW   TRIAL   abolished  in   criminal  cases   by 
Criminal  Appeal  Act,  1907... 398.     See  New  Trials. 

MOTION  TO  ENTER  JUDGMENT  NON  OBSTANTE  VERE- 
DICTO, 360,  361. 

MOTION  TO  QUASH  AFFIDAVIT, 
when  may  be  made,  176. 
when  allowed,  176. 

MOTION  TO  QUASH  INDICTMENT, 

Rules  as  to,  apply  to  Information  and  Inquisition  (Conmer's). 

(a)  for  formal  defect — 

when  may  be  made,  155. 

where  may  be  made,  155,  164,  165. 

grounds  for,  156,  157,  165. 

effect  of,  157,  158. 

amendment  on,  156 — 158. 

(b)  for  reason  other  than  formal  defect — 

when  may  be  made,  164,  174 — 176. 

where  may  be  made,  164,  165. 

grounds  for,  when  made  by  accused,  165,  166. 

(1)  defective  indictment,  165 — 169. 

(2)  improper  joinder,  165,  169  —  173. 

(3)  non-compliance  with  Vexatious  Indictments  Act, 

&c.,  165,  166. 

(4)  indictment  out  of  time,  166. 

grounds  for,  when  made  by  prosecution,  173,  174. 

when  allowed  on  motion  by  prosecution,  173, 
174. 
effect  of,  164—169,  172—176. 
when  Court  will  refuse  to  quash,  174—176. 
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MOTION  TO  QUASH  INFORMATION,  35:3—355.     gee  Motiox 
TO  Quash  Indictment. 

MOTION  TO  QUASH  INQUISITION  (Coroner's),  356,  357. 
See  Motion  to  Quash  Indictment. 

MOTION  TO  QUASH  SUBFCENA  AD  TESTIFICANDUM, 
when  may  be  made,  176,  177. 
when  allowed,  176,  177. 

MUNICIPAL  CORPORATION.     See  Corporation. 

MURDER, 

technical  words  in  indictment  for,  130. 

on  land  out  of  United  Kingdom,  24. 

may  be  charged  generally,  114. 

manslaughter  may  be  found  on  indictment  for,  409. 

attempt  to  conceal  birth  may  be  found  on  indictment  for,  409. 

punishment  for,  285. 

form  of  indictment  for  venue  for,  32,  36,  37,  45. 

MUTE.     See  Standing  Mute. 

MUTE  OF  MALICE,  STANDING,  effect  of  finding  of  jury  of, 
179,  180.    See  Standing  Mute. 

MUTE  BY  THE  VISITATION  OF  GOD,  STANDING,  procedure 
on  finding  of  jury  of,  180—182.     See  Standing  Mute. 

MUTINY,  INCITEMENT  TO, 
jurisdiction  as  to,  24. 
venue  for  offences  under,  32,  40. 

when  conviction  under,  ground  for  plea  in  bar  and  treason, 
195. 
See  Mutiny  Act,  1797. 


NAME  (CHRISTIAN) 

should  be  set  out  in  indictment,  125,  1;26. 
effect  of  not  setting  out,  126. 
amendment  as  to,  127,  157. 

NATURAL-BORN  SUBJECT  OF  THE  KING,  who  is,  23,  24. 
NAVAL  DISCIPLINE  ACT,  1866,  jurisdiction  as  to,  23. 
NEW  TRIALS  abolished  by  Criminal  Appeal  Act,  1907... 398. 
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NIGHT  POACHING  ACT,  182«, 

time  must  be  stated  in  indictment  under,  1  W. 
place  must  be  stated  in  indictment  under,  120. 

NOLLE  PROSEQUI, 

when  it  may  be  entered,  107,  108. 

grounds  of  application  for,  108,  109. 

procedure  on  ajjplication  for,  108,  109. 

fiat  of  Attorney- General  necessary  for,  107. 

effect  of,  108. 

removal  of  proceedings  into  King's  Bench  Division,  109. 

NOT  GUILTY, 
plea  of,  201. 
form  of  plea  of,  201. 
effect  of  plea  of,  201. 
special  pleas  of,  201,  202. 

NOTICE  OF  APPEAL  to  Court  of  Criminal  Appeal,  385,  386. 

NOTICE  OF  APPLICATION  to  apply  to  judge  under  30  &  31  Vict, 
c.  35... 54,  bb. 

NOTICE   OP  APPLICATION  to  Coui-t  of  Criminal  Appeal  for 
leave  to  appeal,  385,  386. 

NOTICE   OF   EVIDENCE  on  application  under  30  &  31   Vict, 
c.  35. ..55. 

NOTICE  OF  INTENTION  TO  TAKE 
deposition  of  child,  225. 
deposition  under  30  &  31  Vict.  c.  35... 225. 

NOTICE  TO  ADDUCE  EVIDENCE,  when  must  be  given  under 
34  &  35  Vict.  c.  112,  s.  19. .241. 

NOTICE  TO  PEODUCE  a  written  instrument, 
when  necessary,  240. 
form  of,  240. 
time  within  which  it  must  be  given,  241. 

NOTICE    UNDER    THE    CRIMINAL    LAW    AMENDMENT 
ACT,  1867... 54,  55. 

NOTICE  UNDER  THE  INEBRIATES  ACT,  1898... 59. 

NOTICE    UNDER    THE    PREVENTION    OF    CRIME    ACT, 
1908... 60. 
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NUISANCE, 

particulars  may  be  ordered  on  charge  of,  1 1'S. 
may  be  charged  generally,  Ho. 

OATH, 

how  taken,  43G. 
when  dispensed  with,  223,  -130. 
affirmation  in  lieu  of,  436. 
manner  of  administering,  437. 
forms  of,  438—442,  Ai>p.  G. 

(1)  oath  to  gi-and  jury,  438. 

(2)  oath  to  petty  juror  on  trial  of  question  of  capacity  to 

plead,  43S. 

(3)  oath  to  petty  juror  on  trial  of  allegation  of  insanity, 

438. 

(4)  oath  to  a  trier  of  a  challenge,  439. 

(5)  oath  to  a  petty  juror  on  trial  of  a  charge  of  treason  or 

felony,  439. 

(6)  oath  to  a  pett}'  juror  on  trial  of  a  charge  of  mis- 

demeanour, 439. 

(7)  oath  to  a  petty  juror  on  trial  in  the  King's  Bench 

Division  of  an  indictment  or  criminal  information, 
439. 

(8)  oath  to  forewoman  of  jury  of  matrons,  439. 

(9)  oath  to  members  of  jury  of  matrons,  439. 

(10)  oath,  Scotch  form,  440. 
oath  to  witness — 

(11)  before  grand  jury,  440. 

(12)  in  court,  before  triers  upon  a  challenge,  440. 

(13)  on  the  voir  dire  {dicere  veritatem),  i.e.,  to  speak  the 

truth,  440. 

(14)  on  a  trial  of  a  charge  of  treason,  felony,  or  mis- 

demeanour on  indictment  or  information,  440. 

(15)  in  the  Scotch  form  on  a  trial  of  a  charge  of  treason, 

felony,  or  misdemeanour  on  indictment  or  informa- 
tion, 441. 

(16)  Buddhist,  441. 

(17)  Mohammedan,  441. 

(18)  Parsee,  441. 

(19)  Chinese,  442. 

(20)  who  is  called  to  speak  ouly  as  to  character,  442. 

(21)  oath  to  interpreter  (general),  442. 

(22)  oath  to  interjireter  where  accused  is  mute,  4-12. 

(23)  oath  to  bailiff  when  jury  retires,  442. 
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OBJECTIONS  TO  INDICTMENT.     See  Demurrer  ;  Motion  to 
UuASii ;  Motion  in  Arrest  of  Judgment. 

OBTAINING  PROPERTY  BY  FALSE  PRETENCES 
subject  to  Vexatious  Indictments  Acts,  55. 
verdict  of  guilty  of,  tliougli  larceny  proved,  19(). 
when  conviction  for,  ground  for  plea  in  bar  to  larceny,  19(i. 

OFFICIAL  SECRETS  ACT,  1889, 
jurisdiction  as  to,  25. 
venue  for  offences  under,  32,  42. 

"  OR  "  in  indictments,  134.     See  Duplicity. 

•'ORDER"  OF  KING'S  BENCH  DIVISION,  77—81. 

ORDER  OF  PLEADING  AND  MAKING  DEFENCE,  237. 

OUTLAWRY, 

forfeiture  on,  unaffected  by  33  &  34  Vict.,  199. 
on  failure  of  accused  to  surrender,  148. 

OVERSEER  OF  POOR,  when  property  laid  in,  123,  124. 

OWNERSHIP  OF  PROPERTY,  122—127. 
how  stated,  122—127. 
amendment  as  to  statement  of,  125,  242,  244. 

OYER  AND  TERMINER,  COURT  OF,  3,  72—75. 
part  of  High  Court,  72. 
qucbre  Central  Criminal  Court,  72,  73. 


PARDON, 

kinds  of,  199,  200. 

plea  of,  199,  200. 

when  plea  of,  mufet  be  made,  199,  HOO. 

eftectof  pleaof,  200,  201. 

PARENT, 

when  compellable  to  pay  fine  for  child,  295 — 297. 

compensation  for  child,  349. 
damages  for  child,  295 — 297. 
costs  for  child,  332,  333. 
enter  into   recognizances  for    good    be- 
haviour of  child,  297,  298. 

PARISH  PROPERTY,  hou  laid,  123,  124. 
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PAEKHURST  PRISON,  venue  for  offence  of  escape,  &c.  from, 
32,  43. 

PARLIAMENT,  Peer  of,  who  is,  2. 

PARSEE,  form  of  oath  of,  441. 

PARTICULARS  OF  INDICTMENT,  when  ordered,  111—113. 
in  barratry,  must  be  delivered  without  demand,  111. 
will  be  ordered  on  application  in  cases  of — 
conspiracy,  112. 

Debtors  Act,  1869,  offences,  113. 
embezzlement,  112. 
highway  offences,  112. 
manslaughter,  113. 
murder,  113. 
nuisance,  112,  113. 
obscene  libel,  112. 
will  not  be  ordered  in  cases  of  obtaining  property  by  false 

pretences,  113. 
perjury,  113. 

PARTS  OF  INDICTMENT,  113,  114. 

PAUPER.    See  Is  Forma  Pal71'eris  (Defence). 

PAWNBROKER,  restitution  by,  344. 

PAWNTICKET,  how  described  in  indictment,  129. 

PEER  OF  PARLIAMENT, 

who  is,  2. 
trial  of,  2. 
plea  in  abatement  by,  192,  193. 

PEERESS  OF  PARLIAMENT, 

who  is,  2. 
trial  of,  2. 
plea  in  abatement  by,  192,  193. 

PEINE  FORTE  ET  DC  RE,  179,  1«(). 

PENAL  SERVITUDE.     Sec  Punishment. 

PENALTY,  where  given  to  poor  of  parish,  "  place"  must  be  stated 
in  indictment,  121. 

PENTONVILLE  PRISON,  venue  for  offence  of  escape  from,  &c., 
32,  43. 
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PERJURY 

may  be  charged  generally,  1 10,  1 10. 

venue  for,  40. 

form  of  indictment  for,  453,  454.     See  Ari'ENDix  11. 

costs  in,  326. 

PERSON, 

extension  oE  term,  8. 

description  of,  in  indictment,  125 — 127. 

PERSON  CONVICTED, 

bail  of,  where  awaiting  appeal  (hearing),  107. 
cannot  insist  on  undisposed-of  indictment  being  tried,   271. 
See  Punishment. 


PIRACY, 

jurisdiction  of  Courts  over,  23. 

venue  for,  46 — 48. 

when  conviction  for,  ground  of  plea  in  bar  to  treason,  195. 

PLACE,  when,  must  bo  stated  in  indictment,  120,  121. 


PLACE  OF    DETENTION,    detention   of  youthful   offender  iu, 
310—312. 


PLACE  OF  TRIAL,  75,  76. 

in  House  of  Lords,  2,  70. 
in  Court  of  Lord  High  Steward,  2. 
in  King's  Bench  Division,  2,  70,  71,  76,  77. 
in  Court  of  Assize,  3,  74,  76. 
in  Central  Criminal  Court,  3,  72—71,  76. 
in  Court  of  county  quarter  sessions,  3,  4,  75,  76. 
in  Court  of  borough  (juarter  sessions,  3,  4,  75,  76. 
See  Change  of  Plage  of  Tuial. 


PLEA, 

kinds  of,  188. 

how  made,  188. 

withdrawal  of,  190,  201,  202. 

how  tried,  197,  201.     See  Trial. 
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PLPjA — contiuned. 

effect  of,  189,  193,  198—201. 

(1)  of  guilty,  189,  190. 

(2)  to  the  jurisdiction,  190,  191. 

(3)  in  abatement,  191,  192. 

(4)  of  autrefois  acquit,  193,  194,  197—199. 

(0)  oi  autrefois  concid,  191,  195. 

(G)  statutory,  in  bar,  resembling  (4)  and  (5). ..195 — 197. 

(7)  of  aatrefoia  attaint,  199. 

(8)  of  pardon,  199—201. 

(9)  of  not  guilt}',  201,  202. 
form  of  request  for,  461. 
form  of  plea — 

(1)  to  the  jurisdiction,  460. 

(2)  of  denial  of  liability  to  repair  a  highway,  461. 

(3)  of  j  ustification  in  libel,  461. 
replication  to,  form  of,  461. 

ohjertioii  to,  by  demurrer,  161,  162.     See  Demurker. 

POLICE  SUPERVISION,  when  may  be  ordered,  294,  295. 
POLLS.    See  Challenge  to  Jury. 

POOR  PRISONERS'  DEFENCE, 
text  of  statute  of  1903... 87. 
notes  on  statute  of  1903... 88,  89. 
when  may  be  ordered,  86 — 89. 
when  legal  assistance  assigned  on  appeal,  389. 
costs  of,  327,  329,  390,  391. 

PORT,  offences  in  foreign,  46-48. 

POSITIVE  AVERMENT, 

lack  of,  subject  of  demurrer,  155  ct  se<j. 
motion  to  quash,  169. 

POST  OFFICE, 

venue  for  offences  against,  43. 
property,  how  laid,  123,  124. 

POSTAL  ORDER,  how  described  in  indictment,  129. 

POSTPONEMENT   OF    PREFERRING    BILL    OF    INDICT- 
MENT, 102. 
bail  on,  104  et  seq. 

POSTPONEMENT  OF  TRIAL,  bail  on,  204,  205. 
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PRECEDENTS  OF  IXDICTMEXTS,  pleas  to,  444—463. 

TREaNANCY,  PLEA  OF, 
when  made,  liSl. 
how  tried,  281,  282. 
oath  to  jury  on.     See  Appendix  G. 

PREFERRING  BILL  OF  INDICTMENT.    See  Grand  Jury. 

PRESENCE  OF  ACCUSED  AT  TRIAL,  154,  155,  279,  280. 

PRESENTMENT,  grand  jury  may  make,  of  own  knowledge,  100, 
101. 

PRETENCES  (FALSE),  verdict  of  guilty  may  be  returned  on 
indictment  for  obtaining  property  by,  though  offence  amounts 
to  larceny,  409. 

PREVENTION  OF  CRIME  ACT,  1908, 

punishment  of  youthful  offenders,  313,  314.     See  Punishment. 

arraignment  of  habitual  criminals  under,  154. 

notice  to,  57. 

preventive  detention  of,  305,  306. 

PREVENTION  OF  CRIMES  ACT,  1871, 

arraignment  for  an  offence  under  sect.  7  of,  151 — 153. 
form  of  indictment  under,  454,  455. 

PREVIOUS  CONVICTION, 

when  may  be  charged  in  indictment,  142. 

how  charged,  118. 

arraignment  on  charge  of ,  151  —  153,  190. 

form  of  charge  of,  455. 

jury,  if  sworn  on  trial  of  substantive  offence,  need  not  be  sworn 

again  on  issue  of,  152,  190. 
if  not  so  sworn,  may  be  sworn,  where  subsequent  offence 

was  felony,  as  in  felony  (when  substantive  offence  is 

felony),  and  otherwise  as  in  felony  or  misdemeanour, 

152,  190. 
effect  0/ proving,  294,  295,  314—316.     See  PaNlsHMENT. 

PRICE,  when  must  be  stated  in  indictment,  121,  122. 
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PRINCIPAL  AND  ACCESSORY, 
definitions, 

principal  in  the  first  degree,  26,  27. 

second  degree,  27,  28. 
accessory  before  the  fact,  28,  29. 
after  the  fact,  29,  30. 
(a)  principal.     See  Venue. 
venue  for  offences  by  accessory — 

(1)  murder  on  land  out  of  United  Kingdom,  37. 

(2)  receiving  stolen  property,  37,  38. 

(3)  forgery,  39,  40. 

(4)  innocent  agent,  44. 

(5)  within  Admiralty  jurisdiction,  45,  48. 
trial  of  principal  in  the  first  degree,  30. 

second  degree,  30. 
accessory  before  the  fact,  30. 
after  the  fact,  31. 
may  be  joined  in  the  same  indictment,  143,  144. 

charged  generally  where  principal  chargeable  generally, 
113—118. 
form  of  indictment  of  principal  in  the  second  degi-ee.  Abb. 
verdict  where  principal  shown  to  be  accessor^' — 

(1)  before  the  fact,  266. 

(2)  after  the  fact,  266. 
accessory  shown  to  be  principal,  266. 

punishment  of  principal  in  second  degree,  319,  320. 
accessory  before  the  fact,  319,  320. 
after  the  fact,  320. 

PRISONER, 

meaning  of  term,  149. 

right  to  services  of  coimsel,  84—86. 

hnil  of, 

when  awaiting  trial,  104 — 107. 

appeal  (hearing),  107. 
on  postponement  of  preferring  indictment  against,  104. 
trial,  204,  205. 
hringimj  up,  as  witness, 

by  habeas  corpus,  229. 
judge's  order,  229. 
Secretary  of  State's  order,  229. 
methods  of  procuring  attendance  of,  at  trial,  144—148.     See 
Pkocess  for  obtaining  attendance  of  Accused  at  Tjrial. 
riyht  to  be  tried  of,  202,  203. 
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Vm^ON'EU-confmued. 

arraignment  of,  149 — 154. 

incapacity  to  plead,  178 — 187. 

(jiving  in  charge  of,  218. 

proclamation  on  trial  of,  218. 

withdrawal  of  plea  by,  190,  201,  202. 

presence  at  trial  of,  154,  155. 

discharge  of,  where  no  evidence  offered,  220. 

at  request  of  prosecution,  of,  220. 

under  Habeas  Corpus  Act,  1679,  &c.,  202,  203. 

on  verdict  of  acquittal,  266 — 268. 
presence  when  judgment  gi^en,  279,  280. 
offence  of  being  a  convict  unlawfully  at  large, 
may  be  charged  generally,  117,  118. 
venue  for,  43. 

See  Accused  ;  Defence  ;  Discharge  of  Accused. 

PROBATION  OF  OFFENDERS 
at  common  law,  278,  279,  297. 
by  statutes,  297,  298. 
under  Probation  of  Offenders  Act,  1907... 298— 300. 

PROCEEDINGS  ON  TRIAL  (forms  of  proceedings  at  trial), 
request  for  plea  as  to — 

(1)  general  issue,  461. 

(2)  previous  conviction,  463. 

(3)  habitual  drunkard,  463. 

(4)  habitual  criminal,  463. 
proclamation,  462. 

question  to  jury  on  verdict,  462. 
question  to  jury  of  matrons,  462. 
sentence  of  death,  463. 

PROCESS  FOR  OBTAINING  ATTENDANCE   OF  ACCUSED 
(at  Court  of  trial)— 

(1)  if  in  custody  of  another  Court,  144,  145. 

(2)  if  under  recognizance  and  in  prison  within  jurisdiction  of 

Court,  145. 

(3)  if  a  removed  lunatic,  146. 

(4)  if  at  large,  146. 

(o)  in  the  King's  Bench  Division,  147,  148. 

PROCURING    COMMISSION    OF    CRIME    misdemeanour   at 
common  law,  6,  7. 
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PRODUCTION    OF    DOCUMENTS,    229,   230.     See  Subp(i:na 
DUCES  Tecum. 

PROPERTY, 

description  of,  in  indictment,  128,  129. 
methods  of  luying,  122. 
See  Laying  Property  in  Indictment. 

PROSECUTED,  meaning  of,  under  Criminal  Appeal  Act,  1907... 
326. 

PROSECUTION, 
kinds  of,  8. 

conditions  precedent  to  institution  of,  51 — 61. 
notice  of,  when  by  information,  62. 
when  deemed  to  commence,  67,  68. 
costs  of  pubfic^  90—92. 
costs  of,  354.     See  Costs. 
of  Offences  Acts,  1879,  1908.  .90—92. 

PROSECUTOR 

may  not  conduct  prosecution,  85,  220. 
who  is  (1)  on  trial  of  indictment,  327. 

(2)  under  Criminal  Appeal  Act,  1907... 327. 
when  allowed  costs  out  of  public  funds,  324. 
when  liable  to  pay  costs  to  amount  of  security  although  Director 

of  Public  Prosecutions  has  intervened,  334. 
when  ordered  to  pay  costs,  333. 
when  entitled  to  (1)  compensation,  348. 
(2)  restitution,  338. 
See  Director  of  Public   Prosecutions  ;   Costs  ;   Court 
OF  Criminal  Appeal. 

PROVIDENT  SOCIETY,  property  of,  how  laid,  123,- 124. 

PROVISO  in  statute,  when  must  be  negatived  in  indictment,  118, 
119. 

PUBLIC    JUSTICE,  conspiracy  to   pervert   a    misdemeanour  at 
common  law,  6. 

PUBLIC  OFFICIALS,  limitation  of  time  for  prosecution  of,  65. 

PUBLIC    SERVICE,   venue   for  offence    committed   abroad    by 
person  in,  42. 
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PUNISHMENT, 

kinds  of,  sanctioned  by  law  of  England,  283. 
minimum,  285. 
obsolete  kinds  of,  284,  285. 
of  principal  in  the  second  degree,  UU). 
of  accessories,  319  —  321. 
of  aiders  and  abettors,  321. 
discretion  of  Court  as  to,  31(3. 

in  awarding,  Court  must  take  into  account  other  known  un- 
punished offences,  316,  317. 
after  "previous  conviction,"  314-310. 

(1)  Death  — 

must  be  ordered  in  case  of  treason,  285. 

murder,  285. 

committed  by  adult,  285. 
must  not  be  ordered  in  case  of  youthful  offender  under 

sixteen  years  of  age,  285,  286. 
how  sentence  of,  passed,  285,  286. 
form  of  sentence  of,  see  Ajip.  H. 
when  sentence  of,  may  be  recorded,  285,  286. 
stay  of  execution  of  sentence  of,  386. 
how  executed,  285,  286. 

(2)  Penal  servitude — 

when  may  be  ordered,  286. 

may  not  be  ordered  in  case  of  youthful  offender  under 

sixteen  years  of  age,  286,  287,  311. 
imprisonment  as  alternative  to,  287. 

(3)  / mprhonment — 

(1)  without  hard  labour,  when  it  may  be  awarded,  287. 

(2)  with  hard  labour,  when  it  may  be  awarded,  287,  288. 
maximum  term  of,  287,  288. 

minimum  terms  of,  287,  288. 

ordinary  term  of,  287,  288. 

as  alternative  to  penal  servitude,  287,  288. 

as  punishment  of  ^tatutory  misdemeanour  where  uo  other 

hxed,  289. 
as  punishment  of  contempt  of  Court,  289,  290. 
a  child  may  not  be  sentenced  to,  287,  288. 
a  young  person  may  only  bo  sentenced  to,  except  upon 

certificate  of  Court,  287,  288. 
divisions  of  prisoners  sentenced  to,  289. 

(4)  Whipping,  when  it  may  be  ordered  — 

(1)  in  the  case  of  males,  290,  291. 

(2)  in  the  case  of  youthful  offenders,  291,  292. 

conditions  of,  292-294. 


B.R. 
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VUNl^nUENT—coidhnied. 

(5)  Police  Supervision,  when  may  be  ordered,  294,  295. 

(6)  Fine— 

when  it  may  be  ordered,  295 — 297. 

when  it  ma}-  be  ordered  to  be  paid  by  parent,   &c.   of 

young  person,  295 — 297. 
when  married  woman  may  be  ordered  to  paj',  297. 

(7)  Puttiufi  under  Pec<>(/iiizances— 

at  common  law,  278,  279,  297,  29S. 
iinder  statutes,  297.  298. 

under  Probation  of  Offenders  Act,  1907... 298— 300.     See 
Probation  of  Optenders. 

(8)  Detention  of  youthful  offender  in  — 

(1)  reformatory,  ;H)6,  807  —  310. 

(2)  indui-trial  school,  307,  308—310. 
Qi)  place  of  detention,  310—312. 
(4)  Borstal  Institution,  313.  y.\4. 

(9)  detention  as  a  h-.ibitual  inebriate,  when  may  be  ordered, 

300—305. 

(10)  preventive  detention  of  habitual  criminal,  305. 
when  may  be  ordered,  305,  .'JOB. 
commencement  of  sentence  of,  319. 

time  of  commencement  of  imprisonment,  317,  318. 
comput;itioa  of  period  of  sentence  of  imprisonment,  318,  319. 
Court  may  order  terms  of,  to  be  consecutive  or  concurrent, 
318,  319. 


QUAKER,  affirmation  by,  436-443. 

QUALIFICATION  OF  JUR0R8- 

(1)  grand  juror."*,  94--98. 

(2)  petty  jurors,  200. 

QUALIFICATION  (^F  WITNESS.  227,  228. 

QUARTER  SESSIONS  (County  and  Borough), 
jurisdiction  of,  375. 

offences  not  triable  at,  App.  B.,  413,  414. 
when  a  superior  Court,  3. 
dates  for  holding,  75. 
has  power  to  ([uash  an  indictment  found  before  it,  164. 

amend,  24 1  ei  seq. 
may  grant  bail,  105.     See  Bail. 
removing  indictment  from,  78—80, 


INDEX.  659 

QUARTER  SESSIONS  (County  and  Borough)-conf/»«e./. 
may  allow  postponement  of  preferring  of  indictment,  102. 

trial,  205. 
transmission  of  indictment  to  the  assizes  by,  83,  84. 
change  of  place  of  trial  by,  S],  S2.. 
venire  de  novo  by,  I5G7. 
may  order  compensation,  348. 
rewards,  34G  tt  seq. 
may  allow  costs.     See  Costs. 

QUASHING  AFFIDAVIT,  ITH. 

QUASHING  ARRAY,  209. 

QUASHING  INDICTMENT,  164-170.     See  Motion  to  Quash 
Indictment. 

QUASHING     INFORMATION,     1(;4- 170.      See    Motion    to 
Quash  Indictment. 

QUASHING  INQUISITION  (Coroner's),  356—358. 

QUASHING  SUBPCENA,  176,  177^ 


RAPE, 

technical  words  in  indictment  for,  130. 
conviction  for  minor  offence  on  indictment  for,  410. 
conviction  for,  on  another  charge,  40S. 
form  of  indictment  for,  456. 

REASONABLE  BEING   UNDER  THE  KING'S  PEACE,  who 

is,  20,  21. 

REBUTTING  EVIDENCE,  defence  may  comment  on,  240. 

"RECEIVERS," 

separate,  may  be  joined  in  same  indictment,  144. 

on  joint  indictment  for,  there  may  be  conviction  for  separately 

"  receiving,"  263,  410. 
venue  for,  37,  38. 
forms  of  indictment  for — ■ 

(1)  statutory  "receiving,"  456. 

(2)  "  receiving  "  as  a  common  law  misdemeanour,  456, 

u  TT  2 
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EECEIVING  PKOPERTY  FRAUDULENTLY  OBTAINED, 
foiin  of  indictment  for,  456. 
venue  for,  37,  38. 
may  be  charged  generally,  1 15. 

RECEIVING  STOLEN  PROPERTY, 
venue  in  indictment  for,  37,  38. 
joinder  of  count  for,  with  count  for  larceny,  139. 

RECOGNIZANCES  (entering  into) - 

(1)  at  common  law,  277. 

(2)  under  Probation  of  Offenders  Act,  1907... 298. 

(3)  when  parent  or  guardian  may  be  b{)und  by,  &c.,  297. 

(4)  enlargement  of, 

(a)  on  postponing  preferring  of  indictment,  107. 

(b)  on  postponing  trial  of  indictment,  107. 

(c)  on  postponing  trial  of  inquisition,  107. 

(d)  automatic,  under  8  Edw.  7,  c.  41...  107. 
And  see  Bail. 

RECORD  OF  rONVIOTIOX  (Specimen  of),  590-592,  App.  N. 

RECORDER    OF    BOROUGH,   sole  judge   of  borough  quarter 
sessions,  4. 

RECORDING  JUDGMENT,  285,  286. 

RECORDING  VERDICT,  268,  269. 

REFORMATORY   SCHOOL,  detention  of  youthful  offender  in, 
306,  307. 

REGULATIONS  AS  TO  COSTS,  417-428,  434,  435. 

REMOVING  INDICTMENT 

by  King's  Bench  Division  bj'  wiit  of  certiorari,  78—80. 
by  Order  of  King's  Bench  Division,  78 — 80. 
by  Central  Criminal  Coui-t  j  udge,  80. 
by  judge  of  assize,  82,  83. 
by  justices,  83. 

REPEAL  OF  STATUTE,  when  judgment  arrested  on,  275. 

REPLICATION  in  special  pleas  of  not  guilty,  461. 

REPLY 

by  law  officer  of  the  Crown,  233. 
generally,  231 — 237. 
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EEPEIEVE,  when  must  be  ordered,  280,  281. 

EEPUGNANCY,  when  indictment  bad  for,  Hid. 

EESPITE  OF  JUDGMENT, 

when  may  be  ordered,  277  et  seq. 

in  King's  Bench  Division  to  allow  motion  in  arrest  of  judg- 
ment to  be  made,  278. 
subsequent  Court  may  sentence  after,  278,  279. 

EESTITUTION, 

(1)  of  property  taken  from  accused,  to  him,  337. 

when  ordered,  337. 

(2)  of  property  obtained  by  offence  amounting  to  larceny  to 

owner,  338. 
when  ordered,  338 — 342. 
when  may  not  be  ordered,  338 — 340. 
order  for,  342,  343. 
writ  of,  342,  343. 

(3)  of  property  obtained  by  fraud,  found  in  crimiiiMl's  jioases- 

sion,  to  the  owner,  343,  344. 

(4)  when  ordered  to  be  made  by  pawnbroker,  344,  345. 

(5)  on  forcible  entry,  345. 

proceedings  on  application  for  order  or  writ  of ,  345,  346. 
order,  &c.  may  be  enforced  by  attachment,  345,  34G. 
annulling  order  as  to,  by  Court  of  Criminal  Appeal,  383,  384. 
See  Compensation. 

EETIEEMENT  OF  JUEY,  250,  256. 

EEWAED 

may  be  ordered  to  anyone  who  has  been  active  in  apprehension 

of  certain  offenders,  346 — 348. 
to  discoverer  of  convict  unlawfully  at  large,  349,  350. 
See  Compensation. 

EIGHT  TO  BE  TEIED,  202,  203.     See  Bail. 

EOBBEEY, 

conviction  for  lesser  offence  when  indictment  charges,  4 1 2. 
form  of  indictment  for,  456. 

EOBBEEY  WITH  VIOLENCE, 

technical  terms  in  indictment  for,  130. 

conviction  for  lesser  offence  when  indictment  charges,  412. 

when  conviction  for,  is  ground  for  plea  in  bar  to  indictment 

for  assault  with  intent  to  rob,  197. 
punishment  of,  290. 
form  of  indictment  for,  456. 
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EOGTIE  AND  VAGABOND,  INCORRIGIBLE,  may  appeal  from 
sentence  of  (iuarter  Sessions  to  Court  of  Criminal  Appeal, 
398,  399. 

SACRILEGE, 

form  of  indictment  for,  4  J7. 

"  place  "  must  be  stated  in  indictment  for,  121. 

SEA, 

jurisdiction  as  to  offences  committed  at  sea — 

(1)  on  part  of  sea  within  border  of  English  county,  21. 

(2)  -within  territorial  waters,  22. 

(3)  on  a  British  ship,  22. 

(4)  when  offence  is  piracy,  23. 

veiiut  for    offmces    committed    at,    45—48.       See    ABROAD; 
Admiralty  Jurisdicton. 

SEAMAN  (MERCHANT), 

jurisdiction  as  to  offences  committed  by,  25. 
venue  for  offences  of,  in  certain  cases,  46  —48. . 

SECRETARY  OF  STATE 

may  grant  bail  in  treason,  10.5. 

may  order  attendance  at  Court  of  trial  of  i)risoner,  145,  146. 
removal  by,  of  insane  person  to  asylum  before  arraignment, 
146,  178. 

SENTENCE, 

discretion  of  Court  as  to,  316. 

takiug  into  account  in  awarding,  other  offeuc  s,  316,  317. 
terms  of,  may  be  consecutive  or  concurrent,  318,  319. 
subsequent   Court   may   sentence,    when    judgment   respited, 

277—279. 
time  of  commencement  of  sentence  of  imprisonment,  &c.,  317. 
time  of  commencement  of  sentence  of   preventive  detention, 

319. 
time  of  commencement  of  sentence  after  appeal,  391,  392. 
alteration  of,  by  Court  of  trial,  280. 
computation  of  time  of,  318. 
address  in  mitigation  of  sentence,  276,  277. 
appeal  against,  to  Court  of  Criminal  Appeal,  374,  377. 
alteration  of,  by  Court  of  Criminal  Appeal,  380,  381,  383. 
substitution  of,  by  Court  of  Criminal  Appeal,  381 — 383. 
time  to  appeal  against,  to  Court  of  Criminal  Appeal,  385,  386. 
time  to  appeal  against,  in  special  cases,  396. 

extension  of,  395,  396. 

See  Punishment. 
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SEPABATE  trials  of  persons  jointly  indii-ted,  wlu-n  may  bo 
ordered,  151. 

SEPARATION  OF  JURY,  when  allowed,  246. 

SHIP, 

jurisdiction  as  to  offences  committed  on  British,  22,  25. 
venue  for  such  offences,  32,  46 — 48. 

offences  committed  on  foreign,  jurisdiction  as  to,  24,  46  —  48. 

venue  for,  46 — 48. 

SHIP  IN  DISTRESS,  venue  for  offence  of  stealing  from,  32,  43. 

SIGNATURE 

of  coroner,  358. 

of  coroner's  jury,  358. 

of  justice  to  deposition,  224,  225. 

SINGLE  COUNT,  134—137.  See  Averment  in  Indictment. 

SLAVE  TRADE  ACT,  1873, 
jurisdiction  under,  25. 
venue  for  offences  under,  32,  42. 

SLAVE  TRADE  OFFENCES,  venue  for,  32,  42. 

SOLICITING  TO  COMMIT  CRIME 
an  indictable  misdemeanour,  6. 
may  be  charged  generally,  118. 

SOLICITOR,  when  allowed  to  act  as  counsel  at  quarter  sessions, 
220. 

SOLICITOR-GENERAL, 

(juctre  authority  to  enter  uulle  prosequi,  107. 

consent  of,  when  necessary  to  institution  of  proceedings— 

(1)  as  alternative  to  that  of  Attorney-General— 

under  Vexatious  Indictments  Act,  1859... 51— 56. 

under  Official  Secrets  Act,  1889... 58,  59. 

under  Public  Bodies  Corrupt  Practices  Act,  1889... 

58,  59. 
under  an  Act  for  the  better  Prevention  of  Corruption, 

1906. ..58,  59. 

(2)  in  vacancy  of  office  of  Attorney- General— 

under  Law  of  Property  Acts,  1859,  1860... 58. 
under  Larceny  Act,  1861... 58. 

(3)  in  case  of  inability  of  Attorney-General,  or  vacancy  in 

that  office — 
under  Explosive  Substances  Act,  1883... 58. 
reply  hy.    See  Law  Officers  of  the  Crown. 
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'•  SOVEREIGN,"  references  to,  in  statute,  290. 

SPECIAL  DEMURRER,  loo— 158.     See  Demukrek. 

SPECIAL  JURY,  when  allowed,  207. 

SPECIAL  PLEAS.     See  Pleas. 

SPECIAL  VENUE,  when  necessary  to  state,  120,  121. 

SPECIAL  VERDICT, 

(1)  generally,  259,  260. 

(2)  amendment  of,  260,  261. 

(3)  under  Trial  of  Lunatics  Act,  1883... 259,  260. 

(4)  consideration  of,  on  removal  into  King's  Bench  Division, 

261. 
venire  de  novo  awarded  on  a,  367  et  aeq. 
powers  of  Court  of  Criminal  Appeal,  as  to,  383. 

STANDING  MUTE  (on  arraignment), 
l)rocedure  on  accused,  178. 
jury  to  try  question  of,  179. 
procedure  on  finding  of  maliciously,  179,  180. 

ex  visitatione  Dei,  180  — 182. 
capacity  to  plead  of  person,  182 — 184. 
inciipacity  to  plead  of  person,  184,  185. 
order  on  finding  of  incapacity  to  plead  of  person,  185,  186. 
See  Insanity. 

STATEMENT  (unsworn), 

right  of  accused  to  make,  237. 
when  may  be  made,  237. 
where  may  be  made,  237. 

STATEMENT  IN  INDICTMENT,  113  et  mj. 

STATUTE, 

disobedience  to,  when  indictable,  7. 

rules  as  to  framing  an  indictment  on  a  statute,  131. 

unnecessary  to  allege  an  offence  was  committed  against  any 

or  what,  157. 
when   exceptions  and  provisoes   in,    must    be    negatived   in 

indictment,  118,  119. 
meaning  in,  of  "  month,"  318. 
"  person,"  8. 
"  court  of  assize,"  72. 
arrest  of  judgment  on  repealed,  when  ordered,  224,  225. 
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STEALING.    See  Admiralty  Jurisdiction;  Burglary;  Lar- 
ceny; Beceiving;  Robbery. 

SUBORNATION  OP  PERJURY  may  be  charged  generally,  110. 

SUBPCENA  AD  TESTIFICANDUM, 
when  .granted,  229. 
how  enforced,  92,  93. 
when  set  aside  or  quashed,  176,  177. 

SUBPiENA  DUCES  TECUM, 
when  granted,  229. 
how  enforced,  92,  93,  230. 

SUBSTANTIVE  FELONY.    See  Principals  and  Accessories. 

SUMMING-UP, 

(1)  of  evidence  by  counsel  for  prosecution,  231 — 23(5. 

(2)  of  evidence  by  counsel  for  defence  or  accused,  231 — 236. 
of  case  hy  judge,  256,  257. 

SUNDAY,  when  excluded  from  computation  of  time,  68. 

SUPERIOR  COURT  (OF  RECORD), 
what  is  a,  2,  3,  70 — 74. 
may  punish  for  contempt  of  Court,  92,  93. 

SUPERVISION  OF  POLICE,  when  may  be  ordered,  294,  295. 

SURETIES.     See  Bail. 

SURNAME, 

when  must  be  set  out  in  indictment,  125,  126. 
effect  of  variance  as  to,  127,  157. 
amendment  as  to,  127,  157. 

SURPLUSAGE  IN  INDICTMENT,  cannot  affect  indictment,  114. 

SURVEYOR  OF  HIGHWAYS,  when  property  laid  in,  123,  124. 

SWEARING  BAILIFF  on  retirement  of  jury,  258. 
(For  Forms  of  Oath,  see  Ai)p.  G.) 
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SWEARING  JURY, 

methods  of,  436,  437. 

(1)  grand  juiy,  99. 

(2)  jury  on  trial  of  capacity  to  plead,  178.  179. 

(3)  jury  on  trial  of  plea,  197. 

(4)  jury  of  triers  of  challenge,  209,  and  App.  G. 

(5)  petty  jury  on  trial  of  charge,  218. 

need  not  be  sworn  again  after  conviction  on  issue  as  to  previous 
conviction,  152,  154,  190. 
on  issue  as  to  being  a  habitual  drunkard,  152,  154. 

criminal,  152,  154. 
how  sworn,  on  above  issues,  if  not  sworn  before,  190. 

SWEARING  WITNESS, 

on  the  voir  dire,  231,  436 — 443. 
generally,  227,  228;  and  see  App.  G. 
and  affirmation,  438 — 443. 


TAKING  HARES,  &c. 

in  warren,  &c.  in  the  night  time  (24  &  25  Vict.  c.  96,  s.  17), 
in  indictment  for  offence  of,  time  must  be  stated,  119,  120. 

place  must  be  stated,  119,  120. 

TALES, 

meaning  of  term,  215. 

when  may  be  awarded,  215,  216. 

TECHNICAL  TERMS  IN  INDICTMENT,  129.     See  Words. 

TERRITORIAL  WATERS  JURISDICTION  ACT,  1878, 
jurisdiction  under,  22. 
venue  for  offences  under,  46,  47. 

THREATENING  LETTER,  venue  for  offence  of  sending,  32,  43, 
44. 

TIME, 

exceptions  to  rule  that  indictment  may  be  prefeii'ed  at  any 

time,  61—68. 
when  it  must  be  stated  in  indictment,  119,  120. 
computation  of,  68. 
alteration   by   statute   of    period    of,    when    retrospective    of 

sentence,  69. 
when  not  stated,  indictment  may  be  objected  to  by  general 

demurrer  or  motion  to  quash,  155  et  seq.,  168. 

See  Sentence. 
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TEADE  UNION,  property  of,  how  laid,  123. 

"  TRAITOROUSLY  "  must  bo  u«od  in  indictment  for  treason, 
129,  130. 

TRAVERSE 

abolished,  2U4. 

l)ower  to  postj)one  substituted  for,  204. 

TREASON  (HIGH), 

all  participants  in,  principals,  31,  32. 

venue  for,  36. 

how  charged,  130. 

challenge  of  jurors  in,  212. 

right  of  accused  for,  to  copy  of  indictment,  &c.,  110,  111. 

defence  by  counsel,  84 — 8(3.     See  Counsel. 

punishment  of,  285. 

form  of  indictment  for,  457. 

TREASON  FELONY,  when  conviction  for,  ground  for  plea  in  bar 
to  treason,  196. 

TREASURER, 

duty  of,  to  pay  costs,  335. 

breach  of  duty  to  pay  costs  indictable,  335. 

TRIAL, 

where,  may  take  place,  70 — 75. 

before  whom  it  may  be,  76,  77. 

mode  of,  76,  77. 

trial  of  indictment  lemoved  into  King's  Bench  Division,  80,  81. 

See  Change  of  Place  of  Tuial. 
forms  on,  App.  H. 
former  methods  of,  5. 
giving  in  charge  at,  218. 

witnesses  may  be  ordered  out  of  Court  at,  218,  219. 
in  aimera,  219. 
presence  of  child  at,  219,  220. 
procedure  on,  where  no  evidence  offered,  220. 
right  of  prosecution  to  demand  acquittal,  220. 
cuse  for  Crown  at,  222. 

duty  of  counsel  for  prosecution  at,  221,  222. 
evidence,  how  given,  &c.,  223. 
depositions,  when  may  be  used  at,  224. 
counsel  on,  a,  84—90. 
change  of  place  of,  78. 
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TRIAL — contin  tied. 

consent  of  judge  at,  under  Vexatious  Indictments  Acts,  51 — 55. 

time  within  which  it  must  take  place,  61 — 69. 

proceedings  after  committal  for,  94 — 113.     See  Bail. 

arraignment  at,  149 — 155. 

when  accused  must  be  present  at,  154,  155. 

formal  objections  at,  demurrer,  motion  to  quash,  155 — 176. 

of  question  of  incapacity  to  plead,  178 — 187.     See  Standing 

Mute. 
pleas  at,  188—202.     See  Pleas. 
right  of  a  person  committed  for,  202,  203. 
postponement  of,  204,  205. 
jury  of,  205—207. 

challenges  to  jury  at,  207  ct  stq.    See  Challenge  to  Jury. 
procedure  after  challenges,  218. 
proclamation  at,  218. 
depositions  taken  before  justices,  when  admissible  at,    224 — 

227. 
depositions  taken  before  a  coroner,  wLeu  admissible  at,  226, 

227. 
depositions  of  witness  at,  227 — 231. 
competency  of  witness,  227. 
evidence  of  child  of  tender  years,  227,  228. 
compelling  attendance  of  witness,  229. 
siibpiviui  duces  tecum,  229. 
inspection  of  bank  books,  229. 
excuses  for  non-attendance  of  witness,  230. 
objections  to  witness,  230,  231. 
protection  of  witness  from  arrest,  231. 
procedure  on  close  of  case  for  prosecution,  231 — 237. 
in  case  of  accused  undefended,  231,  232. 

two  accused,  whether  defended  or  not,  232. 
accused  defended,  232 — 235. 
competency  of  witnesses  in  criminal  cases,  235,  236. 
evidence  of  person  charged,  236. 
calling  of  wife  or  husband  in  certain  cases,  236,  237. 
order  of  defence,  237. 
rights  of  accused  on,  237. 
unsworn  statement  by  accused,  237,  238. 
witness  not  called  before  the  magistrates  may  be  called  at  the 

trial,  238. 
j  udge  may  call  witness,  238,  239. 
cross-examination  of  witness,  239,  240. 
right  of  defenoe  to  call  rebutting  evidence,  240. 
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TRI  Ah— continued. 

notice  to  produce  documents  at,  240. 

notice  to  produce  when  necessary,  240. 

notice  of  evidence  to  be  given  at,  when  necessary,  241. 

amendment  of  variance  at,   241 — 246. 
See  Amendment  of  Variance. 

adjournment  of,  246. 

separation  of  jury  during,  247. 

discharge  of  jury  before  verdict,  247 — 250. 
procedure  on,  250. 

retirement  of  jury  during  argument  on  law,  250. 

functions  of  judge  at,  251,  252  et  seq. 

functions  of  jury  at,  252,  254. 
See  Verdict;  Punishment;  Criminal  Appeal. 

verdict  at,  257 — 271.     See  Verdict. 

proceedings  after  verdict.  See  Motion  in  Arrest  of  Judg- 
ment ;  Discharge  of  Accused  ;  Respite  ;  Reprieve  ; 
Judgment  ;  Punishment  ;  Sentence  ;  Criminal  Ap- 
peal. 

TRICK,  larceny  by  a,  340—342. 

TRIERS,  jury  of,  209. 

TRUSTEE  (fraud  by),  when  property  must  be  laid  in,  123 — 125. 

TRUSTEE  SAVING  BANK,  property,  how  laid,  123. 

TRUSTEES  OF  TURNPIKES,  property,  how  laid,  123,  124. 

UNCERTAINTY  IN  INDICTMENT  renders  it  demurrable,  158. 

UNGRAMMATICAL  INDICTMENT  not  necessarily  bad,  168. 

UNION,  property,  how  laid,  123,  124. 

UNKNOWN  PERSON,  how  described  in  indictment,  125,  126. 

UNLAWFUL  OATHS  ACTS,  1797,  1812, 

where  a  conviction  under,  ground  for  plea  in  bar  and  treason, 
195. 

UNLAWFUL  WOUNDING,  conviction  for,  on  charge  of  felonious 
wounding,  412. 

UNLAWFULLY 

should  be  used  in  charging  misdemeanour  at  common  law,  131. 
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UNNECESSARY  MiVTTER  may  be  disregarded,  114. 

UNSWORN  EVIDENCE,  when  allowed  to  be  given,  223. 

UNSWORN  STATEMENT  (by  accused),  237,  238. 
duty  of  judge  as  to,  257. 


VALUE, 

must  be  stated  in  indictment,  charging  offences  in  respect  of  a 

stated  amount,  121. 
where  want  of  statement  of,  generally  demurrable,  155 — 158. 

subject  of  motion  to  quash,  168. 

VARIANCE, 

(1)  between  indictment  and  written  matter,  241,  242. 

when  amended,  241,  242. 

(2)  between  statement  in  indictment  and  evidence,  24 J,  245. 

when  amended,  244,  245. 
when  "immaterial,"  244,  245. 

See  Amendment  of  Variance. 

VARYING  COUNTS  IN  INDICTMENT  AS  TO  INTENT, 
form  of  indictment  where,  457. 

VENIRE  DE  NOVO, 
may  be  awarded  by, 

(1)  Coiu't  of  trial,  367. 

(2)  King's  Bench  Division,  367. 

(3)  Court  of  Criminal  Appeal,  367. 

See  Court  of  Criminal  Appeal. 
when  awarded,  367. 
history  of,  368,  369. 

cases  in  which  it  has  been  awarded,  &c.,  369.  370. 
on  disallowance  of  challenge,  216. 

VENIRE  FACIAS  (wit  of),  when  issued,  147. 

VENUE, 

common  law  as  to,  32. 

history  of,  32,  33. 

still  of  importance,  33,  34. 

definition  of,  34. 

not  essential  to  charge  in  indictment,  34. 

objection  to,  how  made,  33,  34. 

offence  committed  by  innocent  agent,  44. 
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YENVE- continued. 

offences  tried  in  High  Court  (King's  Bench  Division),  46. 
offences  within  Admiralty  jurisdiction,  46. 

(1)  at  common  law,  46. 

(2)  under  Territorial  Waters  Jurisdiction  Act,  1878... 40. 

(3)  under  Merchant  Shipping  Acts,  1894,  1906... 46. 
assaults,  &c.  on  officers  of  Excise,  41. 

bigamy,  39. 

(sending)  challenge  to  fight,  43. 

conspiracy,  36. 

forgery,  39. 

high  treason  or  misprision  of  treason,  36. 

larceny  in  the  United  Kingdom,  37. 

larceny  or  embezzlement  by  persons  in  King's  service  or  by 
the  police,  40. 

(sending)  libel,  4-i. 

murder  or  manslaughter  b)'-  subject  abroad  on  land,  37. 

murder  or  manslaughter  (death  in  England  from  injury  re- 
ceived abroad,  or  injury  received  in  England  and  death 
abroad,  &c.),  36,  37. 

perjury— 

(1)  under  Commissioners  for  Oaths  Act,  1889  ..40. 

(2)  under  Foreign  Marriage  Act,  1892... 40. 

receiving  property  stolen  in  United  Kingdom,  37. 
receiving  property  stolen  abroad,  38. 
offences  connected  with  the  slave  trade,  42. 
(sending)  threatening  letter,  43. 
offences  under — 

the  Dockyards  Protection  Act,  1772... 40. 

the  Incitement  to  Mutiny  Act,  1797... 40. 

the  Coinage  Offences  Act,  1861...41. 

the  Eoreign  Enlistment  Act,  1870... 42. 

the  Customs  Act,  1876... 41,  42. 

the  Explosive  Substances  Act,  1883... 40. 

the  Official  Secrets  Act,  1889... 42. 

the  Commissioners  for  Oaths  Act,  1889... 39. 

the  Foreign  Marriage  Act,  1892...41. 
offences  committed  abroad  by  public  servants,  42. 
offence  of  convict  being  unlawfully  at  large,  &c.,  43. 
ott'ence  of  escaping,  «S:c.  from  Parkhurst  Prison,  43. 
offence  of  escaping,  &c.  from  Pentonville  Prison,  43. 
Post  Office  offences,  43. 
stealing  from  ship  in  distress,  43. 
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VENUE -con<///H«/. 

slave  trade  offences,  42. 

offences  committed  on  boundaries,  34,  35. 

in  detached  part  of  county,  35. 
in  county  of  city  or  town  corporate,  35. 
on  a  journey,  3<). 
offences  by  accessones,  45,  46. 
offences  by  aiders  and  abettors,  44,  45. 
indictment  removed  into  King's  Bench  Division,  81. 
no  change  of,  on  removal  of  indictment  by  judge  of  Assize, 
under  38  Geo.  3,  c.  52,  s.  3,  or  5  &  G  Vict.  c.  38,  s.  2...82,  83. 
no  change  of,  on  removal  of  proceedings  by  Justices  of  the 
Peace,   under  the   Commission   of   the   Peace,   8   Edw.    7, 
c.  41... 84. 

VERDICT, 

essentials  of,  258,  259. 
may  be  (1)  general,  259. 

(2)  partial,  259,  261—263. 

(3)  special,  259. 

(4)  for    offence    not    charged,    264,    265.       And    see 

App.  A. 

(5)  for  attempt  to  commit  offence  charged,  265. 
in  certain  cases  of  principal  and  accessory,  266. 
defects  in — 

(1)  ambiguity,  258. 

(2)  being  imperfect,  258. 

(3)  being  repugnant,  258. 

what  defects  are  cured  by,  163,  164,  273,  274. 
speciaJ, 

amendment  of,  260,  261. 

consideration  of,  after  removal  into  King's  Bench  Division, 

261. 
powers  of  Court  of  Criminal  Appeal  as  to,  383. 
discJatrffe  of  jury  without  giving,  247 — 250. 
discharge  of  accused  as  not  guilty,  266—268. 
methods  of  questioning.     See  Motion  ix  Arrest  of  Judg- 
ment;  Vexihe  de  Novo;  Court  for  Consideration  of 
Crown  Cases  Reserved  ;  Court  of  Criminal  Appeal. 
See  Punishment. 

VEXATIOUS  INDICTMENTS  ACTS, 
which  are  — 

(1)  Vexatious  Indictments  Act,  1859. 

(2)  Criminal  Law  Amendment  Act,  1867,  s.  1. 
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VEXATIOUS  INDICTMENTS  ACTS- continued. 

(1)  Vexatious  Indictments  Act,  1859 — 

text  of,  52,  53. 
offences  within,  55,  56. 

who  may  authorize  prosecutions  under,  51 — 53. 
motion  to  quash  indictment  for  non-compliance  with, 
165. 

(2)  Criminal  Law  Amendment  Act,  1867 — 

text  of  sect.  1  of,  53,  54. 
notice  of  application  under,  54,  55. 
consent  of  Court  under,  53 — 55. 
doubtful  whether  applicable  to  proceedings  in  King's  Bench 
Division,  89. 

VI  ET  ARMI8  (with  force  and  arms),  unnecessary  to  state  in 
indictment,  157. 

VIEW, 

jury  may  have,  in  discretion  of  Court  of  trial,  49,  50,  252. 
when  venue  changed  to  allow,  49,  50. 

VOIIi  DIRE, 

meaning  of  term,  440. 
oath  on  the,  231,  440. 

VOYAGE,  venue  for  offences  committed  on  a,  36. 


"  WALES,"  law  of  England  governs,  21. 

WAERANT, 

bench,  when  issued,  146. 
justices',  when  issued,  147. 

WHIPPING, 

common  law  as  to,  293,  294. 

under  Garrotters  Act,  1863. ..291. 

under  other  statutes,  290—294. 

of  women  abolished,  294. 

of  youthful  offenders,  291,  292. 

conditions  of,  292—294. 

stay  of  execution  of  sentence  of,  292,  386. 

sentence  of,  must  be  passed  in  presence  of  person  sentenced,  294. 


B.R. 


X   X 
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WIFE, 

when  crime  excused  by  coercion  of  husband,  13. 
evidence  of,  on  trial  of  husband,  235 — 237. 
may  be  fined,  297. 
may  be  put  under  recognizances,  298. 

WITNESS, 

who  is  competent  to  be  a,  227,  228. 
when  objection  to,  should  be  made,  230,  231. 
husband  or  wife  as,  236. 
procuring  attendance  of,  97,  229,  230. 

prisoner,  229. 
excuse  of,  for  non-attendance  on  subpoena,  230. 
unsworn  evidence  of,  when  allowed,  227,  228. 
when  allowed  to  affirm,  223.     And  see  Oaths,  App.  G. 
not  called  before  magistrates,  called  at  trial,  238. 
judge  may  call,  238,  239. 
right  to  cross-examine,  238,  239. 
deposition  of, 

when  may  be  sent  before  grand  jury,  96,  224. 

when  may  be  put  in  evidence  at  trial,  224,  225. 
may  be  ordered  out  of  Court,  218,  219. 
contempt  of  Court  by,  92,  93,  99. 
protection  from  arrest  of,  231. 
oath  of,  on  the  voir  dirt,  231.     See  App.  G. 

WITNESSES, 

when  list  of,  must  be  delivered  to  defence,  110,  111. 
may  be  ordered  out  of  Court,  218,  219. 
form  of  oath  of,  440,  441. 

affirmation  by,  440,  441. 

WOMAN,  capacit}'  of,  to  commit  sexual  offences,  12. 

WORDS  (technical), 

when  must  be  used,  129 — 131. 

when  indictment  demurrable  in  respect  of,  130,  131,  158,  159. 

may  be  quashed  in  respect  of,  168. 
statement  of,  indictment  to  be  in,  114. 

WOUNDING,  unlawful,  conviction  for,  on  indictment   charging 
felonious  wounding,  412. 
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YOUNG  PEESON,  definition  of,  288. 
detention  of,  311,  312. 
may  not  be  sentenced  to  death,  285,  286. 

penal  servitude,  286,  287. 
imprisonment,  unless  on  a  certificate 
of  the  Court,  287,  288. 
when  may  be  whipped,  291,  292. 
fined,  295—297. 

put  under  recognizances,  297 — 300. 
ordered  to  pay  costs,  332,  333. 

damages,  296,  349. 
compensation,  296,  349. 
See  List  of  Punishments,  312. 
when  parent  or  guardian  of,  may  be — 
fined,  295—297,  312,  349. 
ordered  to  pay  damages,  295 — 297,  '6\2,  349. 
ordered  to  pay  costs,  232,  233. 
ordered  to  pay  compensation  for,  296,  349. 
ordered  to  enter  into  recognizances  for  good  behaviour  of 
young  person,  297,  298. 
See  Punishment. 
conviction  of,  not  to  entail  usual  consequences  of  conviction, 

322,  323. 
form  of  indictment  for  cruelty  to,  449. 

manslaughter  of,  453. 

YOUTHFUL  OFFENDER, 

detention   of,    in  a  Borstal   Institution,  between  sixteen  and 
twenty-one  years  of  age,  313,  314. 
See  Child;  Costs;  Punishment;  Young  Person. 
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Forms,  1908,  and  County  Court  Rules  and  Forms,  together  with  the 
Allotments  and  Cottage  Gardens  Compensatiun  for  Crops  Act,  1887. 
Being  the  Fourth  Edition  of  "Spencer's  Agricultural  Holdings  Act, 
1883."  By  AuBBEY  J.  Spiimceb,  Esq.,  Barrister-at-Law.  Re-Issue. 
Demy  8vo.     1909.  6«. 

"  The  ■work  is  conciee  and  •well  arranged." — Lnxo  Times. 

"  Mr.  8pencer  has  f  umisLed  ample  note!<  to  the  law  as  it  stands,  and  appears 
to  have  ii  cluoed  ail  the  iuijoitaiit  iltcisotts.  The  nxeseary  foims  and  lules 
and  a  good  tabje  of  cases  has  been  added." — Law  Magazine. 

ALLOTMENTS.— Johnson.— Spencer.  Vide  "  Small  Holdings." 

ANCIENT  V/ORDS.— Betts'  Glossary  of  Ancient  Words.— 
Alostl}  in  coniJtciiun  with  Fines  and  JVlulcts.  Also  with  Services 
and  Uributes  due  to  and  Rights  of  the  King,  the  Church,  or  Lords 
of  Manors,  and  Privileges  claimed  by  them.  Also  concerning 
Punibhments  for  certain  Otiences  and  Crimes.  Compiled  by  Aethub 
Betts,  Gent.     Part  I,,  letter  A.    4to.     1907.     &eued.     JS'et,  10«.  6rf. 

ANNUAL  COUNTY  COURTS  PRACTICE.  —  The 

Annual  County  Courts  Practice,  1910.— By  His  Honour  Judge 
Smtl"x,  K.C,  and  W.  J.  Bbooks,  E^q.,  Barrister-at-Law.  2  vols. 
Demy  8vo.  (Thin  paper  edition  in  1  Vol.,  price  26«. ;  or,  on  India 
paper,  a«.  6rf.  extra.)  1/.  5«. 

"luvaluahle  to  the  County  Court  practitioner."— Xo«j  Journal. 

"  It  admirably  fullil»  the  essential  requi.sites  of  a  practice  book.  It  is  com- 
plete without  bemg  discursive  or  ot  unwieldy  bulk ;  it  is  accurate  and  easy  of 
reterence,  and  throughout  bears  the  stamp  of  having  been  compiled  by  a  man 
who  is  thoroughly  acquainted  with  his  subject." — Law  Timet. 

ANNUAL  DIGEST.— Mews'.— r»<fo  "Digest." 

ANNUAL  LIBRARY,  THE  LA^VYER'S:- 

(1)  The  Annual  Practice.— Lock,  Bubnkt,  and  Stbinqkb. 

(2)  The  A.  B.  0.  Guide  to  the  Practice.— Stbinoeb. 

(3)  The  Annual  Digest. — Mkwb.     {Also  insued  Quarterly.) 

(4)  The  Annual  Statutes.— Hanbuey  Aoos. 

(6)  The  Annual  County  Court  Practice. — Shyxy  and  Begoks. 
I^y  Annual  Subscription  payable  in  advance,  (a)  For  Complete  Series,  as 
above,  delivered  on  the  day  of  publication,  net,  21.  8*.  [b)  Nos.  1,  2, 
3,  and  4  only,  net,  II.  18«.  (ci  Nos.  3,  4,  and  6  only,  net,  \l.  15*. 
{If  A.  B.  C.  Guide  is  not  wanted  2s.  td.  may  be  deducted  /or  subscription 
to  Series  (a)  or  {b).)  Full pro&pectus  forwarded  on  application.  [Carriage 
extra,  2s.) 

*0*  All  standard  Law  Workt  are  kept  in  Stocky  in  law  calf  and  other  bindinge. 
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ANNUAL  PRACTICE.— The  Annual  Practice.  1910.  Edited 
by  B.  FossETT  Lock,  Barrister-at-Law  ;  C.  Bubnbt,  a  Master  of  the 
Supreme  Court ;  and  F.  A.  Stbinokb,  of  the  Central  OflBce,  2  vols. 
8vo.  (Thin  paper  edition  in  1  Vol.,  price  26«.  net;  on  India  paper, 
3».  6d.  extra.)  JVtff,  U.  6$. 

**  A  book  which  every  practising  English  lawyer  must  have." — Late  Quarterly. 
"Every  member  of  the  bar,  in  practice,  and  every  London  solicitor, at  all  events, 
finds  the  last  edition  of  the  Annual  Practice  a  necessity." — Solicitors'  Journal. 

ANNUAL  ST JST\iTE.S.— Vide  "Statutes." 

APPRENTICES.— Austin's  Law  relating  to  Apprentices.    By 

Evans  Austin,  Esq.,  Barrister-at-Law.     Demy  8vo.     1890.        12*. 
Myer's    Practical      Handbook    on    Apprenticeship    Law.  —  By 
E  INE3T  A.  Mybb,  Esq.,  Solicit-or,  Hon.  cJolicitor  to  the  Apprentice- 
ship and  Skilled  Employment  Association.  Demy8vo.  1910.  ^et,28.6d. 

ARBITRATION.— Russell's  Treatise  on  the  Power  and  Duty 
of  an  Arbitrator,  and  the  Law  of  Submissions  and  Awards; 
with  an  Appendix  of  Forms,  and  of  the  Statutes  relatinj^  to 
Arbitration.  Ninth  Edition.  By  Edwaed  Poixocb:,  Esq.,  an  Official 
Referee  of  the  Supreme  Court  of  Judicature,  and  Habold  Warrkw 
Pollock,  Esq.,  Barrister-at-Law.     Royal  8vo.     1906.  1/.  10». 

"  Every  matter  likely  to  arise  is  here  dealt  with,  and  the  book  deservedly 
maintains  its  position  as  the  leading  authority  on  arbitration." — fyaio  Times. 

"After  a  careful  examination  of  the  way  in  which  the  work  has  been  done, 
we  may  say  that  nothing  which  the  practitioner  will  want  to  know  seems  to  have 
been  omitted." — Law  Journal. 

ARGENTINE    REPUBLIC,    Code   of   Commerce.— 

Translated  by  G.  Wilson-Rab  and  Beenaedo  de  Spkluzzi.      Demy 
8vo.     1904.  Net,  \l. 

AUCTIONEERS. — Hart's  Lawrelating  to  Auctioneers,  House 

Agentsand  Valuers, and  to  Com  mission. — ByHEBEs  Haet,  Esq., 

LL.D.,  Barrister-at-Law.    Second  Edition.    Demy  8vo.    1903.    15«. 

"  Recommended  not  only  to  lawyers,  but  also  to  auctioneers  and  property 
agents  who  wish  to  inform  themselves  as  to  their  legal  position." — Law  Journal. 

AVERAGE.— Arnould.  —  Ft<fo  "Insurance." 

Hopkins'  Hand-Book  of  Average. — Fourth  Edition.    B7  Mawlkt 

Hopkins,  Esq.    Demy  8vo.     1884.  1/.  U. 

Lowndes'     Law    of    General    Average. — English    and    Foreign. 

Fourth  Edition.    By  Richabd  Lowndes,  Average  Adjuster,  Author 

of  "The  Law  of  Marine  Insurance,"  &o.    Royal  8vo.    1888.    1^.  10«. 

%*  A  new  edition  is  in  preparation. 

"BANKING.— Hart's  Law  of  Banking.— Second  Edition.    "With  an 

Appendix  on  the  Law  of  Sto3k  Exchange  Transactions.     By  Hebeb 

Haet,  Esq.,  LL.D.,  Barrister-at-Law.    Royal  8vo.    1906.     1/.  10». 

"  Well  arranged  and  clearly  written,  and  its  value  is  enhanced  by  an  excellent 

index  ....  of  great  use  both  to  the  lawyer  and  to  the  banker." — Lato  Journal. 

"  The  book  is  characterised  at  once  by  clearness  and  fulness  ....  very  useful 
in  all  matters  affecting  banks  and  their  cvmtomprs."  —Solicit 'yri'  Journal. 

"■  The  mo't  comprehensive  and  most  complete  ever  published  on  the  Law  of 
Bankmg."— /?rtrtA;  Notes. 

'*  Tue  best  all-round  work  on  banking  law  which  is  in  existence  ....  excel- 
lently written,  and  the  arrangement  of  the  various  divisions  of  the  woik  la 
excellent  also." — Financial  News. 

Walker's  Treatise  on   Banking  Law.— Second  Edition.    By  J.  D. 
Walkee,  Esq.,  K.C.    Demy  8vo.     1886.  15#. 

-«  ♦  Ml  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindings. 
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BANKRUPTCY.  — Lawrance's  Precedents  of  Deeds  of  Ar- 
rangement between  Debtors  and  their  Creditors;  including 
Forms,  with  Introductory  Chapters,  also  the  Deeds  of  Arrangement 
Acts,  l»87  and  l«90,  with  Notes.  Fifth  Edition.  By  AbthueLaw- 
BKNCB,  Esq.,  Barrister- at- Law.     Demy  8vo.     1900.  7».  6d. 

"  Concise,  practical,  and  reliable." — Law  Timet. 

Pellerin. —  Vide  "French  Law." 

Williams'  Law  and  Practice  in  Bankruptcy. — Comprising  the 
Bankruptcy  Acts,  1883  to  1890,  the  Bankruptcy  Rules  and  Forms, 
&c.  By  the  Rinfht  Hon.  Sir  Roland  L.  Vauohan  Wilixabcs,  a  Lord 
Justice  of  Appeal.  Ninth  Edition.  By  Edwabd  Wm.  Haxsblii, 
assisted  by  A.  Komeb  Mackun,  Esqrs.,  Barristers-at-Law.  Royal 
8vo.     1908.  U.  10#. 

"  The  leading  text-book  on  bankruptcy."— Lato  Journal. 

BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Law  of 
bills  of  Exchange,  Promissory  Notes,  Cheques  and  Negoti- 
able Securities.  Seventh  Edition.  By  Sir  M.  D.  Chalicbbs, 
K.C.B.,  C.  S.  I.,  Draughtsman  of  the  Bills  of  Exchange  Acts. 
Demy  8vo.     1909.  II. 

'•  The  leadintr  book  on  bills  of  exchnnge." — fyoto  Journal. 
"  Tbe  pr-  sent  eilition  fully  maintains  the  high  standard  set  by  the  learned 
author  in  foriuer  editions."— /aw>  Magatine. 

BILLS  OF  LADING.-Pollock's  Bill  of  Lading  Exceptions.— 
By  Heney  E.  PoLLocx.    Second  Edition.    Demy8vo.    1896.     IQs.M. 

BLACKSTONE.— Kerr's  Student's  Black«^tone.— Being  the 
Cuminentaries  on  the  Laws  of  England  of  Sir  William  Blacki^tone. 
Twelfth  Edition.  By  R.  M.  N.  Keek,  Esq.,  Barrister-at  Law. 
Crown  8vo.     1896.  Is.  M. 

BOOK-KEEPING  FOR  SOLICITORS.-HodsoH's  New 
Sybtem  of  Book-keeping  for  Solicitors;  with  Examples.  By 
Sydney  Hodsoll,  Esq.,  Chartered  Accountant.     Demy  8vo.     1897. 

Net,  3».  6rf. 

BORRO^VERS.— Alabaster.— r«fe  " Money-Lenders." 

BUILDING  SOCIETIES.— Wurtzburg  on  Building  Societies. 
—  The  Law  relating  to  Building  Societies,  with  Appendices  containing 
the  Statutes,  Regulations,  Act  of  Sederunt,  Forms  of  Annual  Account 
and  Statement,  and  Precedents  of  Rules  and  Assurances.  Fourth  Edit. 
By  E.  A.  WuETZBXTEO,  Esq.jBarrister-at-Law.   DemySvo.  1902.  16«. 

CARRIERS. — Carver's  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Goods  by  Sea.— Fifth  Edition.  By  R.  A.  Weight,. 
Esq.,  Barrist-er-at-Law.     Royal  »vo.     1909.  1/.  18». 

"The  standnrd  modem  book  on  Carriage  by  Sea." — Law  Journal. 

"  An  able  ai.d  practical  statement  ot  an  extremely  important  branch  of  the 

law  " — Soliritors'  Journal. 

"  Stands  in  the  first  rank  of  Text-books." — Law  Quarterly  Heview. 

Cockburn's  Law  of  Private  Railway  Sidings  and  Private 
Traders'  Traffic— By  John  Heney  Cockbuen,  Esq.,  Solicitor, 
Author  of  "The  Law  of  Coal,  Coal  Mining  and  the  Coal  Trade." 
Demy  8vo.     1909.  7».  6rf. 

Disney's  Law  of  Carriage  by  Railway. — Second  Edition.  By 
HE^£Y  W.  Disney,  Esq.,  Barrister-at-Law.     Svo.     1909.        7«.  6rf. 

*■  Will  be  found  n  real  assisianoe  to  any  person  suddenly  confronted  with 
a  knotty  qi<et<tion  on  the  carriage  of  goods  or  of  persons  .  .  .  can  be  cordially 
recommended  to  the  iawYer."—  Law  Times 

*0*  AU  aiancLard  Law  fForkt  are  kept  in  Stocky  tn  law  ealf  and  other  bindingt. 
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a  ARRIE.RS— continued. 

Macnamara's  Law  of  Carriers  of  Merchandise  and  Passeneers 
by  Land. — Second  Edition.  By  Waxtkb  Hbnbt  Ma.oka.ic*jia,  Esq., 
a  Master  of  the  Supreme  Court,  Registrar  to  the  Railway  Commis- 
sion, and  W.  A.  Robebtson,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1908.  1/.  io«. 

"  Should  find  a  place  in  the  library  of  all  railway  men.  The  work  is  written 
in  a  terse,  clear  style,  and  is  well  arranged  for  speedy  ref'^rence." — Railway  Newt. 

"A  complete  epitome  of  the  law  relating  to  carriers  of  every  class.'' — Railway 
Press. 

Sleveking's  German  Law  Relating  to  the  Carriage  of  Goods  by 
Sea. — By  Dr.  AlfeedSievekino,  of  Hamburg.  DemySvo.  1907.  16». 
"A  very  thorough  piece  of  work." — Law  Times. 

CHANCERY,  and  Vide  "Equity." 

Daniell's  Chancery  Practice. — The  Practice  of  the  Chancery  Division 
of  the  High  Court  of  Justice  and  on  appeal  therefrom.  Seventh 
Edition,  with  references  to  the  companion  volume  of  Forms.  By 
Cecil  C.  M.  Dale,  Chaeles  W.  Geeenwood,  Sydney  E.  Williakb, 
Esqrs.,  Barrinters-at-Law,  and  Feancis  A.  Steinobe,  Enq.,  of  the 
Central  Office.     2  vols.     Royal  Svo.     1901.  bl.  6». 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from. Fifth  Edition,  with  Practical  Notes;  and  references  to  the 
Seventh  Edition  of  Daniell's  Chancery  Practice.  By  Chablbs 
BuBNKT,  Esq.,  a  Master  of  the  Supreme  Court.     Royal  8vo.     1901. 

21.  lOt. 
"  With  Daniell  the  practitioner  is  'personally  conducted,'  and  there  are  very 
few  lawyers  who  will  not  be  grateful  for  such  guidance,  carried  out  as  it  is  by 
the  collaboration  of  the  most  competent  hands." — Law  Journal. 

CHIL.DREN.~Hall's  Children  Act,1908.— Being  a  Third  Edition 
of  the  Law  Relating  to  Children,  containing  the  complete  Text  of 
the  Children  Act,  1908,  and  other  Statutes  relating  to  Children,  with 
Notes  and  Forms.  By  W.  Claekb  EIall  and  Arnold  H.  F.  Peetty, 
Esqrs.,  Barristers-at-Law.     Demy  Svo.     1909.  6#. 

"A  complete  text-book  upon  this  quite  modem  branch  of  Statute  Law." — 
The  Times. 

CIVIL  CODE.— See  also  ''French  Law." 
Wang's    German   Civil    Code. — Translated   and  Annotated,   with 
an  Historical  Introduction  and  Appendices.     By  Chung  Hui  Wano, 
D.C.L.     Royal  Svo.     1907.  1^-  1«- 

"  We  can  confliently  recommend  this  work  as  a  most  valuable  accession  to 
the  library  of  every  lawyer  vfhose  practice  brings  him  into  touch  with  Germany." 
— Law  Times. 

CIVIL  ENGINEERS.— Macassey  and  Strahan's  Law  relating 
to  Civil  Engineers,  Architects  and  Contractors.— WithaChapter 
on  Arbitrations.  Second  Edition.  By  L.  Livinoston  MACAflBKY  and 
J.  A.  Steahan,  Esqrs.,  Barristers-at-Law.  Demy  Svo.    1897.  I2s.  6d. 

CIVIL  LAW.— Schuster  on  the  Principles  of  German  Civil 
Law. — By  Eenest  J.  Schustee,  Esq.,  Barrister-at-Law.  Demy  Svo. 
1907.  ^^tf  12*.  6d. 

COAL.— Cockburn's  Law  of  Coal,  Coal  Mining,  and  the  Coal 
Trade,  and  of  the  Holding,  Working,  and  Trading  with 
Minerals  generally.  —  By  John  Hbney  Cookbuen,  Solicitor. 
Royal  Svo.     1902.  1^-  16«- 

"A  book  in  which  the  whole  law  of  mines  and  minerals  is  diacussed  fully  and 
with  considerable  ability." — Law  Journal. 

%♦  All  Standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindinf*. 
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COLLIERIES :    (Management    and    Rating   of).~ 

Hans  Hamilton  and  Forbes. —  Vide  "  Rates  and  Katiiig'." 

COLLISIONS. — Marsden's  Treatise  on  the  Law  of  Collisions 
al  Sea. — by  Krotnaij)  O.  Mabsdkn.  Esq.,  Barrister- at.-Law.  Sixth 
Edition.  By  E.  S.  RoscoE,  Esq.,  Registrar,  Admiralty  Court,  and 
H.  M.  RoBKBTSON,  Eeq.,  Barrister- at- Law.     Royal  8vo.     1910. 

{Nearly  ready.)     II.  10«. 

COLONIAL  AND  FOREIGN  LA'M/.-B urge's  Commen- 
taries on  Colonial  and  Foreign  Laws  Generally  and  in  their 
Conflict  with  each  other  and  with  the  Law  of  England. — 
New  Edition.  By  A.  Wood  Renton,  E.sq.,  Puisne  Judge,  Ceylon, 
and  G.  G.  Phiiximoeb,  Esq.,  Barrister-at-Law.  7  vols.  Royal  8vo. 
{Vols.  I.  ^  II.,  1907-8,  now  ready.)  Net,  lOl.  10s. 

*f^*  Full  Prospectus  on  application. 

♦*  8how8  on  evpry  pajre  the  greatest  care  and  exoellent  editing,  and  bids  fair  to 
be  not  only  an  important  contribution  to  our  It-pal  literature,  but,  in  the  best  sense 
of  the  word,  an  Imperial  asset."— Law  Journal. 

Surge's  Colonial  Laws  and  Courts. — "With  a  sketch  of  the  Lejfal 
Systems  of  the  World  and  Tables  of  Conditions  of  Appeal  to  the  Privy 
Council.  Edited  by  A.  Wood  REin-ON,  Esq.,  Puisne  Judj^e,  Ceylon, 
and  G.  G.  Phillimokk,  Esq.,  Barrister-at-Law.     Royal  8vo.     1907. 

Netf  16#. 

Keith.— r«fc  "  Constitutional  Law." 

COMMERCIAL  LAW.— Farleigh's  Manual  of  Commercial 
Law. — By  E.  Austin  Fart.eioh,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1910.  9s. 

**  Law  students  in  England  will  welcome  the  appearance  of  Mr.  Austin 
Farleinh's  c  ■ncit'C  and  well-«ytematised  exposition  of  the  law  merchant,  tor  it 
consults  their  particular  needs  with  a  skill  clearly  the  first  of  special  experiences 
in  legal  education." — Tht  Scotsman. 

COMMISSION.-Hart.—  r»rf«"  Auctioneers." 

COMMON  LA^V.— Chitty's  Forms.— Vide  "  Formfl." 

Pollock's  Expansion  of  the  Common  Law. — By  Sir  Fbsdk. 
Pollock,  Bart.,  D.C.L.,  Barrister-at-Law.    Demy8vo.    1904.       6«. 

Shirley. —  Vide  ♦'  Leading  Cases." 

Smith's  Manual  of  Common  Law. — For  Practitioners  and  Student*. 
Comprising  the  PHindamental  Principles,  with  useful  Practical  Rules 
and  Decisions.  Twelfth  Edition.  By  C.  Spxtbling,  Esq.,  Barrister- 
at-Law.     Demy  8vo.     1906.  16«. 

"The  student  might  use  this  work  as  a  first  book  with  considerable  advantage." 
— Law  Studetit^  Journal. 

COMPANY    LAW.— Astbury's    Guide    to    the    Companies 

(Consolidation)   Act,  1908.  —  With  explanatory  Notes,    Rules, 

Statutory  Forms,   &c.     Third  Edition.     By  Chablbs  J.  Astbttet, 

Esq.,  Barrister-at-Law.     Royal  8vo.     1910.  Net,  Is.  6d. 

Goirand. —  Vide  "French  Law  " 

Palmer's  Companies  Act,  1907,  and  Limited  Partnerships  Act, 
1907,  with  Explanatory  Notes,  Rules  and  Forms.  Second 
Edition.  By  Sir  Francis  Beaufoet  Palmke,  Bencher  of  the  Inner 
Temple.     Royal  8vo.     1908.  7*.  6d. 

"  The  skill  of  the  master  hand  is  conppicuous  on  every  page." — Lnto  Times. 

**  A  master  of  the  subjt^ct.  who  writes  for  lawyers."— iSatwrday  Review, 

•*  Criticism  must  be  silent  betore  Sir  Francis  Palmer's  works  on  company  law. 
He  is  the  acknowledged  master  of  the  subject." — Low  Jovmal. 

"  Certam  to  find  itx  way  to  the  booksielf  of  every  lawyer  who  prides  himself 
mpon  d'dnp  company  work  intellipently  and  well." — Finnncial  News. 

"  What  better  interpreter  could  w^  have  than  Sir  F.  B  Palmer,  with  his  expe- 
rience of  every  phase  of  company  Iaw." — Law  Quarterly  Review. 

*^*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings.. 
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COMPANY  l^AVi— continued. 

Palmer's  Company  Law. — A  Practical  Handbook  for  LawyerH  and 
Business  Men.  With  an  Appendix  containing?  the  Cumoanies 
(Consolidation)  Act,  1908,  and  Rules.  Eighth  EUtion.  Bv  Sir 
JFBA.NCI8  Beaxjfobt  Paxmbb,  Bencher  of  the  Inner  Temple.  Royal 
8vo.     1910.  V2».'6d. 

"  For  the  purposes  of  the  ordinary  lawyer  or  business  man  there  is  no  book 
on  this  very  complex  subject  which  we  can  more  confidently  recommend." — 
Lato  Journal. 

"Whatever  Mr.  Palmer  says  on  Company  Law  comes  stamped  with  an 
authority  which  few  would  daie  dispute."  -  Law  Notes. 

"  Palmer's  '  Company  Law '  is  one  of  the  most  useful  and  convenient  text- 
books on  the  practitioner's  bookshelf." — Law  Times. 

"  Perhaps  what  practising  lawyers  and  basiness  men  will  value 

most  is  the  precious  quality  of  practicality."— i^w  QuartMy  Review. 

Palmer's  Company  Precedents.— 

Part  I.  GENEBAL  FOBMS. 

Promoters,  Prospectuses,  Underwriting,  Agreements,  Memoranda 
and  Articles  of  Association,  Private  Companies,  Employes*  Benefits, 
Notices,  Resolutions,  Certificates,  Powers  of  Attorney,  Banking  and 
Advance  Securities,  Petitions,  Writs,  Pleadings,  Judgments  and 
Orders,  Reconstruction,  Amalgamation,  Arrangements,  Special  Acts. 
"With  Copious  Notes  and  an  Appendix  containing  the  Companies 
(Consolidation)  Act,  1908,  and  other  Acts  and  Rules.  Tenth  Kdition. 
By  Sir  Francis  Beaufort  Palmer.  Bencher  of  the  Inner  Temple, 
assisted  bv  the  Hon.  Charles  Macnaghten,  K.C,  and  Edward 
Man30N,  Esq.,  Barrister-at-Law.     Roy.  8vo.     1910.  I/.  18», 

"  Despite  his  many  competitors,  Mr.  Palmer 
'Holds  solely  sovereign  sway  and  masterdom.'  " — Law  Ouarterly  lifvifnv. 

"  Mr.  Palmer's  works  on  Company  Law  are  all  beyond  criticism." — Law 
Magazine. 

*'  No  company  lawyer  can  afford  to  be  without  it." — Law  Journal. 

Part  II.  WINDING-UP  FOBMS  AND  PBACTICE. 

Compulsory  Winding-Up,  Voluntary  Winding-Up,  Winding-Up 
under  Supervision,  Arrangements  and  Compromises,  with  Copious 
Notes,  and  an  Appendix  of  Acts  and  Rules.  Tenth  Edition. 
By  Sir  Francis  Beaufort  Palmer,  Bencher  of  the  Inner  Temple. 
Royal  8vo.     1910.  [Nearly  ready.)     \l.  12«. 

Part  III.  DEBENTUBES  AND  DEBENTXJBE  STOCK. 

Debentures,  Trust  Deeds,  Stock  Certificates,  Resolutions,  Prospectuses, 
Writs,  Pleadings,  Judgments,  Orders,  Receiverships.  Notices,  Mis- 
cellaneous. With  Copious  Notes.  Tenth  Edition.  By  Sir  Francis 
Beaufort  Palmer,  Bencher  of  the  Inner  Temple.  Royal  8vo. 
1907.  1^-  5a. 

"  The  result  of  much  careful  study Simply  invaluable  to  debenture- 
holders  and  to  the  legal  advisers  of  such  investors."— /^nawciaZ  News. 

Palmer's  Private  Companies,  their  Formation  and  Advantages; 
being  a  Concise  Popular  Statement  of  the  Mode  of  Convnrting  a 
Business  into  a  Private  Company,  with  Notes  on  Limited  Partner- 
ships. Twenty-fourth  Edition  By  Sir  F.  B.  Palmfe,  Bencher  of 
the  Inner  Temple.     12mo.     1910.  Net,  U. 

Palmer's  Shareholders,  Directors,  and  Voluntary  Liquidators, 
Legal  Companion. — A  Manual  of  Every-day  Law  and  Practice  for 


Promoters,  Shareholders,  Directors,  Secretaries,  Creditors,  Solicitors, 
and  Voluntary  Liquidators  of  Companies  under  the  Companies  (Con- 
solidation) Act.  1908,  with  Appendix  of  useful  Forms.  Twenty-fiftb 
Edit.  By  Sir  F.  B.  Palmer,  Bencher  of  the  Inner  Temple.  r2mo. 
1909.  ^*^'  '^**  ^^ 

*  All  ttandfird  Law  Work*  are  kept  in  Stock,  in  law  ealf  antl  othttr  binding t 
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COMPENSATION.— Cripps' Treatise  on  the  Principles  of  the 
Law  of  Compensation.  By  C.  A.  Cbipps.  Esq.,  K.C.  Fifth 
Edition  By  the  Author,  assisted  by  A.  T.  Laweence,  Esq., 
Bamster-at-Law.     Royal  8vo.     1905.  II.  6». 

**  A  clear  and  practical  expositinn  of  this  branch  of  the  l&w."— Solicitors:^  Journal. 
"  There  are  few  men  whose  practical  knowledge  of  the  subject  exceeds  that  of 
the  I'-amed  author." — Law  Quarterly  Review. 

Lawes. —  Vide  "  Workmen's  Compensation." 
COMPOSITION   DEEDS.— Lawrance.—  Firf«»  "  Baukruptoy." 

CONDITIONS  OF  SALE.— Farrer.- Tirf^  ''Vendors  &  Pur- 

chaners." 
Webster. —  Fwfe  *♦  Vendors  and  Purchasers." 

CONFLICT  OF  LAWS.— Dicey's  Digest  of  the  Law  of 
England  with  reference  to  the  Conflict  of  Laws.  Second  Edition. 
By  A.  V.  DicET,  Esq.,  K.C,  Hon.  D.C.L.  Roy.  8vo.  1908.     1/.  10». 

"Indispenttable  to  anyone  having  much  to  do  witb.  questions  of  so-called 
Prirate  Intematiooal  Law." — Law  Quarterly  Revie<t^. 

"  fh*'  most  authoritative  statement  of  private  international  law  in  England." 
— Law  Timi's 

CONSTITUTION.— Anson's  Law  and  Custom  of  the  Constitu- 
tion. By  Sir  W.  K.  Anson,  Bart.,  BaiTister-at-Law.  Demy  8vo. 
Vol.  I.     Parliament.     Fourth  Edition.     1909.  Net,  12s.  6rf. 

Vol.  II.    The  Crown.    Third  Edition.    Part  I.     1907.     Net,  10».  td. 

Part  II.     1908.       Net,  8«.  6rf. 

CONSTITUTIONAL  HISTORY.  — Maitland's  Constitu- 
tional History  of  England.  By  F.  W.  Maitland,  Esq.,  LL.D. 
Demy  8vo.     1908.  12«.  6rf. 

CONSTITUTIONAL  LAW.- Keith's  Responsible  Govern- 
nnent  in  the  Dominions.— By  Abthitb  Bbrriepale  Keith,  Esq., 
Barrister-at-  Law,  and  of  the  Colonial  Office.  Demy  8vo.  1 909.  10*. 
"This  boo)i,  though  only  some  300  pages  in  length,  is  a  most  workmanlike 
account  of  the  constitutions  of  most  of  the  over-sea  dominions." — Solicitors* 
Journal,  March  2*1,  1909. 

Keith's  Theory  of  State  Succession,  with  special  reference  to 
English  and  Colonial  Law.  By  Arthite  Bkrrikdale  Keith,  Esq., 
Barrist^'r-at- Law,  and  of  the  Colonial  Office.  Roy.  8vo.  1907.  Net,&s. 

Ridges'  Constitutional  Law  of  England. — By  E.  Wavell  Ridges, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1905.  12».  6rf. 

"...  "We  think  this  book  will  be  found  a  very  useful  compendium  of  con- 
stitutional law.  The  more  especially  hs  it  enables  the  student  to  obtain  a 
completer  view  of  the  whole  field  than  is  obtainable  from  any 
other  book  -with  w^hich  we  are  acquainted."— i^w  Notes. 

"Mr.  Ridges  has*  produced  a  book  which  will  rank  high  as  a  practical  guide 
on  matters  constituti'mal  and  political  .  .  .  the  bo<ik  is  an  able  and  practical 
contrii  ution  to  the  study  of  constitutional  law."— <S'oZtc?/or»'  Journal. 

CONTRACT  OF  SALE.— Blackburn.— Firf*  "Sales." 
CONTRACTS. --Addison  on  Contracts. — A  Treatise  on  the  Law 
ot  Contracts.    Tenth  Edition     By  A.  P.  Pebckvax  Keep  and  William 
E.  Gordon,  Esqrs.,  Barristers -at- Law.     Royal  Svo.     1903.      21.  2». 
"  Essenti^ly  the  practitioner's  text-book." — Law  Journal. 
"  Among  all  the  works  un  Ctontracts,  there  is  none  more  ttseful  to  the  practi- 
tioner than  Addison." — Law  Times. 

Anson's  Principles  of  the  English  Law  of  Contract.  —By  Sir  W.R. 
Ajjson,  Bart.,  Barrister- at- Law.     Twelfth  Edit.     1910.       Net,  10». 

Fry. —  Vide  "  Specific  Performance." 

Leake's  Law  of  Contracts. — Principles  of  the  Law  of  Contracts. 
By  the  late  S.  Majitin  Leake.  Fifth  Edition.  By  A.  E.  Randall, 
Esq.,  Barrister- at- Law.     Royal  Svo.     1906.  11.  12». 

"  The  hi^h  standard  attained  in  the  former  issues  has  been  well  sustained, 
and  the  work  carefully  revised  and  brought  well  up  to  date." — Law  Times. 

"  A  full  and  reliable  guide  t-o  the  principles  of  the  English  Law  of  Contract," 
— Law  Jnumal. 

"  Admirably  suited  to  serve  the  purpose  of  the  practitioner  ....  the  work 
is  complete,  accurate,  and  easy  of  reference." — Solicitor^  Journal. 

*«*  All  ttandard  Law  Workt  are  kept  m  Utoek,  in  taw  ealf  and  other  dindittfi$. 
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CONTRACTS— continued. 

Pollock's    Principles  of   Contract.— A  Treatise  on    the   General 
Principles  concerning  the  Validity  of  Agreements  in   the  Law  of 
England.     Seventh  Edition.     By  Sir  Fbbdebick   Poijx>ck,   Bart. 
Barrister-at-Law,  Author  of  "  The  Law  of  Tort8,"  '♦  Digest  of  the 
Law  of  Partnership,"  &c.     Demy  8vo.     1902.  I/.  8*. 

"A  work  which,  in  our  opinion,  shows  great  ability,  u  diaceming  uitellect,  • 
comprehensive  mind,  and  painstaking  industry."— Zaw  Journal. 

CONVEYANCING.  — Brickdale    &    Sheldon.  —  Tirfe   "Land 

Transfer." 

Dickins'  Precedents  of  General  Requisitions  on  Title,  with  Ex- 
planatory Notes  and  Observations.  Second  Edition.  By  Hbbbsbt 
A.  Dickins,  Esq.,  Solicitor.     Royal  I'imo.     IS98.  6*. 

Far  re  r. —  Vide  "  Vendors  and  Purchasers." 

Greenwood's  Manual  of  the  Practice  of  Conveyancing.  To 
whit;h  are  added  Concise  Common  Forms  in  Conveyancing. — Ninth 
Edition.  Edited  by  Haery  Grkknwood,  M.A.,  LL.D.,  Esq., 
Barrister-at-Law.     Roy.  8vo.     1897.  1/. 

Hogg's  Precedents  of  Conveyancing  Documents  for  Use  in 
Transactions  Relating  to  Registered  Land  under  the  Land 
Transfer  Acts,  1875  &  1897.— With  Notes.  By  James  Edwabd 
Hogg,  Esq.,  Barrister-at-Law.     Royal  8vo.     1907.  12*.  6rf. 

Hogg's  Conveyancing  and  Property  Law  in  New  South  Wales. 
By  James  Edwaed  Hogg,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1909.  A^et,  II.  lOs. 

Hood  and  Challis'Conveyanclng,Settled  Land,and  Trustee  Acts, 
and  other  recent  Acts  affecting  Conveyancing.  With  Commentaries. 
Seventh  Edition.  By  Peeoy  F.  Wheelee,  assisted  by  J.  I.  SnEUKo, 
Esqrs.,  Barristers-at-Law.   Royal  8vo.    1909.  20«. 

"This  is  the  best  collection  of  conveyancing  statutes  with  which  we  are 
acquainted.  .  .  .  The  excellence  of  the  commentaries  which  form  part  of  this 
book  is  so  well  known  that  it  needs  no  recommendation  from  us." — Law  Journal. 

Jackson  and  Gosset's  Precedents  of  Purchase  and  Mortgage 
Deeds. — By  W.  Howland  Jackson  and  Thoeold  Gosskt,  Biqrs., 
Barristers-at-Law.     Demy  8vo.     1899.  7*.  6rf. 

Prideaux's  Precedents  in  Conveyancing — With  Dissertations  on 
its  Law  and  Practice.  19th  Edition.  By  John  Whitoombk  and 
Benjamin  Lennaed  Chkeey,  Esqrs.,  Barristers-at-Law.  2  vols. 
Royal  8vo.     1904.  3/.  10.». 

*^*  A  new  Edition  is  in  preparation. 
" '  Prideaux '  is  the  best  work  on  Conveyancing." — Law  Journal. 
"  Accurate,  concise,  clear,  and  comprehensive  in  scope,  and  we  know  of  no 
treatise  upon  Conveyancing  which  is  so  generally  useful  to  the  practitioner."— 
Law  Times. 

"  The  dissertations  will  retain  their  time-honoiured  reputation." — Law  Journal. 

Strachan's  Practical  Conveyancing.  By  Waltke  Steachan,  Esq., 
Barrister-at-Law.     Royal  12mo.     1901.  8».  6rf. 

Webster. —  Vide  "  Vendors  and  Purchasers." 
Wolstenholme.— Fttfe  "Forms." 

COPYRIGHT  IN  DESIGNS.-Knox  and  Hind's  Law  of 
Copyright  in  Designs. — With  the  Statutes,  Rules,  Forms,  and 
International  Convention.  By  Haeey  Knox,  Esq.,  Barrister-at- 
Law;    and  Jesse  W.  Hind,  Esq.,  Solicitor.     Royal  8vo.      1899. 

12*.  6rf. 

CORONERS. — Jervis  on  Coroners. — With  Forms  and  Precedents. 
Sixth  Edition.  By  R.  E.  Mkmhkimee,  Esq.,  Barrister-at-Law. 
Post  8vo.     1898.  10».  6rf. 

COSTS.— Johnson's  Bills  of  Costs.— By  Hoeace  Maxweix  John- 
son, Esq.,  Barrister-at-Law.  Second  Edition.  1901.  \l.  \hi. 
Webster's  Parliamentary  Costs.— Private  Bills,  Election  Petitions, 
Appeals,  House  of  Lords.  Fourth  Edition.  By  C.  Cavanaoh,  Esq.. 
Barrister-at-Law.     Post  8vo.     1881.  U. 

*  *  All  standard  Law  Works  are  kept  in  Stocky  in  law  calf  and  other  bindings. 
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COUNTY  COURTS.— The  Annual  County  Courts  Practice, 

1910.      By   HIm  Honour  Judge  Smyly,  K.C,  and  W.  J.  Beooks, 

Esq.,  Barrister-at-Law.    2  vols.    Demy  8vo.  1?.  6». 

*j^*  Thin  paper  edition  in   1    VoL^    price   25«.  ;    or,    on   India 

paper,  3«.  6d.  extra. 

■'  Invaluable  to  the  County  Court  practitioner."— /yaw  Jnumnl. 

"  We  hHve  reason  to  know  that  the  'Annual  County  Court  Practice'  holds, 
and  worthily  holds,  the  same  position  in  the  esteem  of  practitioners  in  the  County 
Courts  as  the  '  Annual  Practice '  in  that  of  practitioners  in  the  High  Court." — 
La^o  Notes. 

COURT-HAND  RESTORED.- Wright's  Court-Hand  Re- 
stored.—The  Studt-nt'rt  Assist^iut  in  readinjac  Old  Deeds,  Charters, 
Recordn,  kc.  Ninth  Edition.  By  Chablbs  Tbice  Mabtin,  Esq.,  of 
H.  M.  Public  Record  Office.     1879.  £1  Is. 

COVENANTS. — Hamilton's  Concise  Treatise  on  the  Law  of 
Covenants.— Second  Edition.  By  Gr.  Baudwin  HAMHiTON.  Esq., 
Barrister-at-Law.     Demy  8vo.      1904.  10».  6rf. 

COVENANTS  AFFECTING  LAND Jolly's  Restrictive 

Covenants  affecting   Land.— By  W.  Aenold  Jolly,  Esq.,  Bar- 
rister-at-Law,    Demy  8vo.     1909.  5«. 

"  We  have  no  doubt  that  this  volume  will  prove  of  great  assistance  in  dealing 
with  the  numerous  questions  which  arise  in  connection  with  building  schemes 
and  restrictive  covonant--^  affecting  land." — Law  Times. 

CRIMINAL  APPEALS.— Wrottesley  and  Jacobs'  Law  and 
Practice  of  Criminal  Appeals.  By  F.  J.  Weottesley  and 
B.  Jacobs,  Esqrs.,  Barristers- at-Law.    Demy  8vo.    1910.  20«. 

"  This  is  one  of  the  best  law  books  we  have  had  the  pleasure  of  studying,  and 
it  ought  to  find  a  place  immediately  in  the  library  of  every  lawyer  who  is  con- 
corned  in  any  form  of  criminal  v> ork.."  —  Law  Times,  March  5, 1910. 

CRIiVilNAL  LAW. — Archbold's  Pleading,  Evidence  and  Prac- 
tice in  Criminal  Cases. — With  the  Statutes,  Precedents  of  Indict- 
ments, &c.  Twenty-third  Edition.  By  Williax  F.  Ckaies  and  Orxn 
Stkthknson,  Esqrs.,  Barristers-at-Law.    DemySvo.     1905.     H.  15s. 

"  This  book  is  quite  indispensable  to  everyone  engaged  in  the  practice  of  the 
Criminal  Law." — Solicitors'  Journal. 

Bowen-Rowlands  on  Criminal  Proceedings  on  Indictment  and 
Information  (in  rngland  and  Wales). — Second  edition.  By  E. 
BowKN- Rowlands,  Esq. ,  Barrister-at-Law.    DemySvo.    1910.    20«. 

Kenny's Outlinesof Criminal  Law.  4thEd.   DemySvo.    1909.    10». 

Kenny's  Selection  of  Cases  Illustrative  of  English  Criminal 
Law.— Second  Edition.     Demy  8vo.     1907.  12«.  6rf. 

Kershaw's  Brief  Aids  to  Criminal  Law. — By  Hilton  Kebshaw, 
Esq.,  Barrister-at-Law.     Royal  l'2mo.     1897.  3«. 

Roscoe's  Digest  of  the  Law  of  Evidence  and  the  Practice  in 
Criminal  Cases  (chiefly  on  Indictment).— Thirteenth  Edition. 
By  Hbeman  Cohen,  Esq.,  Barrister-at-Law.     1908.  1/.  11«.  6rf. 

"  There  is  no  better  book  for  the  every-day  use  of  the  practitioner  in  the 
criminal  courts  than  Roscoe." — Solicitors'  Journal. 

"  Ought  to  be  in  the  possession  of  every  practitioner  in  the  criminal  courts." 
— Law  Times. 

"  Of  great  use  to  practitioners."— Zaw  Journal, 

Russell's  Treatise  on  Crimes  and  Misdemeanors. — Seventh  Edit. 
By  William  F.  Craies  and  L.  W.  Keeshaw,  Esqrs.,  Barristers- at- 
Law.     3  vols.    Roy.  8vo.    1909.  4^.  10*. 

"No  criminal  law  library  can  aflford  to  be  without  it It  is  almost  a 

library  in  itself." — Solicitors'  Journal,  January  29,  1910. 

"  We  have  now  practically  a  new  '  Russell  on  Crimes' ;  and,  ha\'ing  regard  to 
the  high  authority  of  the  work  and  the  radical  nature  of  the  alterations  carried 
out,  it  is  not  too  much  to  say  that  this  edition  displaces  all  earlier  ones,  and  is 
indispensable  to  every  practitioner  in  the  Criminal  Courts." — Law  Journal, 
December  18, 1909. 

Warburton. —  Vide  "Leading  Cases.'* 
♦^*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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CROWN    PRACTICE.- Robertson    on    the  Crown. -Tha 

Law  and  Practice  of  CivU  Proceedings  by  and  against  the  Crown 
and  Departments  of  the  Government.     With  numerous  Forms  and 
Precedents.     By  G.   Stuaet  Robeetson,   Esq.,   Barrister-at-Law 
Royal  8vo.     1908.  i;   jg^' 

l.'^^^^J'®  ?^  ^^^^^  service  to  the  Profession."— Law  Times 
Journal^  ^  ^^^^^^  ^  **^®  *  ^^^  ^^°®  ^  *  ^^^  °'  practice. "-^oZictlorf' 

nr  "i"*!!^^^  ^^^  students  of  le^al  history  owe  more  than  ordinary  thanka  to 
^I'^ft'^^A  !?'■  *^^  ZZ^'^L  ^*  '«.?°®  ^those  exceptional  books  wWchaftw 
h!LTJ..  ^'^  down  with  the  question,  Where  did  people  go  before  it  waa  pu^ 
lished  J    — Saturday  Review.  i*-"- 

CUSTOM  AND  THE  USAGES  OF  TRADE.-Aske's 

Law  relating  to  Custom  and  the  Usages  of  Trade.— By  Robket 

William  Askb,  Esq.,  LL.D.  (Lond.),  Gold  Medallist  in  Laws  of  the 
University  of  London.     Demy  8vo.     1909.  16«. 

"We  cordially  commend  this  excellent  book  to  the  profession."— Z,aip  Tima 
"  A  very  complete  guide  to  the  svLhjfict."— Solicitors'  Journal. 

CUSTOMS. —  High more's   Customs   Laws.     Second  Edition. 

By  Sir  Nathaniel  J.  Highmoee,  Barrister-at-Law,  Solicitor  for 

His  Majesty's  Customs.     Demy  8vo.     1907.  6#. 

"Should  be  of  use  to  everybody  whose  business  renders  necessary  a  knowledge 

of  the  customs  laws  and  tariff  of  the  United  Kingdom."— SritM  Trade  ReviewT 

OEATH  DUTIES.— Freeth's  Acts  relating  to  the  Estate  Duty 
and  other  Death  Duties,  including  the  Finance  Act,  1907, 
with  an  Appendix  containing  the  Rules  Regulating  Proceedings  in 
England,  Scotland  and  Ireland  in  Appeals  tmder  the  Acts  and  a  List 
of  the  Estate  Duty  Forms,  with  copies  of  some  which  are  only  issued 
on  Special  Application.  Fourth  Edition.  By  Sir  Evelyn  Fbeeth, 
Secretary  of  the  Estate  Duty  Ofl&oe,  assisted  by  Chaelks  Robeet 
Elliott,  Esq.,  of  the  Estate  Duty  Office.   Demy  8vo.    1908.    12«.  6rf. 

"  The  official  position  of  the  Author  renders  his  opinion  on  questions  of  proce- 
dure of  great  value." — Solicitor^  Journal. 

"Sir  Evelyn  Freeth  is  the  Secretary  of  the  Estate  Duty  Office,  and  Mr. 
Elliott  is  a  colleague  in  the  same  office.  In  preparing  a  book  such  as  this  on 
the  Estate  and  Death  Duties  their  official  familiarity  with  all  the  rules  and 
modes  of  procedure  gives  them  advantages  which  can  hardly  be  rivalled  by  the 
outside  legal  author,  however  skUled  he  may  be  in  the  principles  and  case  law 
of  the  subject.  Solicitors  have  every  day  asked  for  the  assistance  of  such  a  book, 
and  nowhere  can  they  obtain  it  more  certainly  than  in  the  practical  pages  of  this 
book. — Saturday  Review. 

Harman's  Finance  Act,  1894,  and  the  Acts  amending  the  same 
so  far  as  they  relate  to  the  Death  Duties,  and  more  espe- 
cially to  Estate  Duty  and  Settlement  Estate  Duty.  With  an 
Introduction  and  Notes,  and  an  Appendix.  By  J.  E.  Hashan,  Esq., 
Barrister-at-Law.     Second  Edition.     Roy.  12mo.     1903.  6#. 

DEBENTURES  AND  DEBENTURE  STOCK.— Palmer. 

—  Vide  "  Company  Law." 

OECISIONS  OF  SIR  GEORGE  JESSEL.-Peter's  Ana- 
lysis and  Digest  of  the  Decisions  of  Sir  George  Jessel ;  with 
Notes,  &c.  By  Apsley  Petee  Pbtee,  Solicitor.  DemySvo.   1883.    16«. 

DEEDS  REGISTRATION.— Hogg's  Deeds  Registration.— 
A  Treatise  on  the  Law  of  Registration  of  Documents  atfecting  Land 
Tinder  the  Registration  of  Deeds  Acts  of  Australasia.  By  Ja3£ES 
Edwaed  Hogg,  Esq.,  Barrister-at-Law.    DemySvo.    1908.    128.  6d. 

*^*  All  ttcmdard  Law  Works  are  kepi  in  Stock,  in  law  oalf  and  other  bindings. 
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DIARY,— Lawyer's  Companion  (The)  and  Diary,  and  London 
and  Provincial  Law  Directory  for  1910. — For  the  use  of  the  Legal 
Profession,  Public  Companies,  Justices,  Merchants,  Estate  Agents, 
Auctioneers,  &c.,  &c.  Edited  by  Edwin  Layhan,  Esq.,  Barrister-at- 
Law ;  and  contains  Tables  of  Costs  in  the  High  Court  of  Judicature 
and  County  Court,  &c. ;  Monthly  Diary  of  County,  Local  Government, 
and  Parish  Business ;  Oaths  in  Supreme  Court ;  Summary  of  Sta- 
tutes of  1908  ;  Alphabetical  Index  to  the  Practical  Statutes  since  1820 ; 
Schedule  of  Stamp  Duties ;  Legal  Time,  interest.  Discount,  Income, 
Wages  and  other  Tables ;  the  New  Death  Duties ;  and  a  variety  of 
matters  of  practical  utility :  together  with  a  complete  List  of  the  English 
Bar,  and  London  and  Country  Solicitors,  with  date  of  admission  and 
appointments.  Pobijbhkd  Anntjaixy.  Sixty-fourth  Issue. 
Issued  in  the  following  forms,  octavo  size,  strongly  bound  in  cloth : — 
1    Two  days  on  a  page,  plain        ....  .         .  5$.Qd. 

2.  The  above,  intkklkavkd  with  plain  paper        .         .         .         .70 

3.  Two  days  on  a  page,  ruled,  with  or  wiuiout  money  columns*     .  5   6 

4.  The  above,  with  money  columns,  inteblbavbd  wiui  plain  paper  8   0 
6.  Whole  page  for  each  day,  plain 7   6 

6.  The  above,  inteblkavhd  with  plain  paper        .  .         .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  (n  Ixunns  8   6 

8.  The  above,  nmcBLEAVED  with  plain  paper  .         .  10   6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  c  ^lomns.  3  6 
10.  WhoJe  page  for  each  day,  plain,  withotjt  Dieeotoey  .  .30 
The  Dtarij  contain*  fnemoranda  of  Letjal  Business  throughout    he  Year,  with 

an  Index  for  ready  reference. 

"  The  legal  Whitaker." — Saturday  Review. 

"The  amount  of  information  packed  within  the  covers  of  this  well-known 
book  of  reference  is  almont  increoible.  In  addition  to  the  Diary,  it  contains 
nearly  800  padres  of  oloeely  printed  matter,  none  of  which  could  be  omitted  without, 
perhaps,  detracting  from  the  usefulness  of  the  book.  The  publishers  seem  to 
nave  made  it  their  aim  to  include  in  the  Companion  every  item  of  information 
which  the  most  exacting  lawyer  could  reasonably  expect  to  find  in  its  pages,  and  it 
may  safely  be  said  that  no  practising  solicitor,  who  has  experienced  the  luxiuy  of 
having  it  at  his  eibow,  will  ever  be  likely  to  try  to  do  without  it."—  Law  Journal. 

DICTIONARY.— Stroud's  Judicial  Dictionary  of  Words  and 
Phrases  Judicially  Interpreted.  To  which  has  been  added 
Statutory  Definitions.— Second  Edition,  with  Supplement  to  end  of 
1906.  By  F.  Steoud,  Esq.,  Barrister- at-Law.  4  vols.  Roy.  8vo. 
1903—1909.  4^.  4*. 

*^*  The  supplemental  Volume,  bringing  the  work  down  to  1906, 
may  be  had  separately.  XL  \s. 

"  The  work  is  unique,  and  indispensable  to  every  practitioner." — 
Law  Times. 

"  Must  find  a  place  in  every  law  library.  It  is  difficult  to  exaggerate  its  use- 
fulness. ...  is  invaluable,  not  only  as  a  labour-saving  machine,  but  as  a  real 
contribution  to  legal  literature.  ...  a  standard  classic  of  the  law." — Law  Journal. 

"  This  judidal  dictionary  is  pre-eminently  a  ground  from  which  may  be  ex- 
tracted suggestions  of  the  greatest  utility,  not  merely  ior  the  advocate  in  court, 
but  jdso  for  the  practitioner  who  has  to  advise." — Solicitors'  Journal. 

•*A  book  which  every  practising  lawyer  should  have  in  his  possession." — 
Lata  Notes. 

"  The  work  needs  no  commendation.    It  is  indispensable." — Irish  Law  Times. 

The  Pocket  Law  Lexicon. — Explaining  Technical  Words,  Phrases 

and  Maxims  of  the  English,  Scotch  and  Roman  Law.   Fourth  Edition. 

By  Joseph  E.  Moeeis,  Esq.,  Barrister- at-Law.     1905.  6«.  6rf. 

"  A  wonderful  little  legal  Dictionary." — Indermaur's  Law  Student^  Journal. 
Wharton's  Law  Lexicon. — Forming  an  Epitome  of  the  Law  of  Eng- 
land, and  containing  full  Explanations  of  Technical  Terms  and 
Phrases,  both  Ancient  and  Modern,  and  Commercial,  with  selected 
Titles  from  the  Civil,  Scots  and  Indian  Law.  Tenth  Edition. 
With  a  New  Treatment  of  the  Maxims.  By  J.  M.  Lely,  Esq., 
Barrister-at-Law.    Super-royal  8vo.    1902.  II.  ISs. 

"An  encyclopeedia  of  the  law." 

**  Of  the  many  books  we  have  to  refer  to  in  our  work  no  volume  is,  we  believe, 
more  often  taken  down  from  the  shelf  than  '  Wharton.' " — Law  Notes. 

*^*  All  standard  Law  Works  are  kepi  in  Stock,  in  law  calf  and  other  bindings. 
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DIGESTS. 

MEWS'  DIGEST  OF  ENGLISH  CASE  LAW. -Containing  the  Reported 

pe<.X8ion8  of  the  Superior  Courts,  and  a  Selection  from  those  of  the 
Irish  Courts,  to  the  end  of  1897.  Under  the  general  Editorship  of 
John  Mews,  Esq.,  Barrister-at-Law.     16  vols.  20/. 

together  with 

The  Decennial  Digest.— Being  the  Digest  of  English  Case  Law, 
containing  the  Reported  Decisions  of  the  Superior  Courts,  and  a 
Selection  from  those  of  the  Scotch  and  Irish  Courts,  with  a  collection 
of  Cases  followed,  distinguished,  explained,  commented  on,  over- 
ruled or  questioned  from  1898  to  1907,  inclusive.  By  Edwabd 
Manson,  Esq.,  Barrister-at-Law.     2  vols.  3/.  3». 

The  Annual    Digest,  1908  and  1909.— By  John  Mbwb,  Esq., 

Barrister-at-Law.     Royal  8vo.     {May  be  had  separately.)      each  16«. 

•»*  This  Digest  is  also  issued  quarterly,  each  part  being  cumulative. 

Price  to  Subscribers,  for  the  four  parts  payable  in  advatiee,  net  17#, 

The  above  Digests,  in  all  20  vols.,  now  oflPered  for  14/.  net. 

The  Decennial  Digest  can  be  had  separately,  price  net  21.  10».  6d. 

"  A  vast  undertaking  ....  indiapensable  to  lawyers."— 2^  Tiwim. 
"  The  practice  of  the  law  \nthout  Mews'  Annual  would  be  almost  an  impo^ 
aibility." — Law  Times. 

Law  Journal  Quinquennial  Digest,  1901-1905.— An  Analytical 
Digest  of  Cases,  By  Jakes  S.  Hkndeeson,  Esq.,  Barrister-at-Law. 
1906.  11.  10*. 

Talbot  and  Fort's  Index  of  Cases  Judicially  noticed,  1865  to 
1905. — Second  Edition.  Being  a  List  of  all  Cases  cited  in  Judg- 
ments reported  in  all  the  Reports  from  1865  to  1905 ;  as  also  a 
Statement  of  the  manner  in  which  each  case  is  dealt  with  in  its  place 
of  Citation.  By  M.  R.  Mehta,  Esq.,  Barrister-at-Law.  Royal  Svo. 
1908.  1/.  18*. 

"  This  is  an  invaluable  tool  for  the  worker  among  cases." — SoUcUors?  Journal. 
'"Talbot  and  Fort '  is  forthwith  established  in  our  revolving  bookcase  aide  by 
side  with  'Dale  and  Lehmann.' " — Law  Quarterly  Review. 

Woods  and  Ritchie's  Digest  of  Cases,  Overruled,  Approved, 
and  otherwise  dealt  with  in  the  English  and  other  Courts: 
with  a  selection  of  Extracts  from  Judgments  referring  to  such  Cases. 
By  W.  A.  Gr.  Woods,  LL.B.,  and  J.  Ritchik,  M.A.,  Esqrs., 
Barristers-at-Law. — Founded  on  "Dale  and  Lehmann's  Digest  of 
Cases  Overruled,  &c."     3  Vols.     Royal  Svo.     1907  bl.  6». 

"Indispensable  in  every  branch  of  the  la^^•."— T^aw  Journal. 
"  Of  great  use  to  t<he  Profession." — Law  Times. 

DISTRESS. -Oldham  and  Foster  on  the  Law  of  Distress. 
Second  Edition.  By  Aethub  Oldham  and  A.  La  Tbobb  Fostbb, 
Esqrs.,  Barristers-at-Law.     Demy  Svo.     1889.  18«. 

DISTRICT  COUNCILS.— Chambers'  Digest  of  the  Law  relat- 
ing to  District  Councils.  NinthEdition.— ByG.F.CaAXBKBa,  Esq., 
Barrister-at-Law.     Royal  Svo.     1896.  10«. 

Cornish's  District  Councils. — A  concise  Guide  to  their  Powers  and 
Duties.  By  H.  D.  Coenish,  Esq.,  Barrister-at-Law.  Demy  Svo. 
1908.  7».  6rf. 

"Mr.  Cornish  has  digested  into  a  small  epace  the  multifarious  duties  and 
rights  of  district  councils  with  considerable  skill.  References  are  made  to 
statutes,  with  copious  citation  of  cases,  and  the  text  is  clearly  written.  The 
principal  subjects  are  arranged  in  alphabetical  order,  and  discussed  at  some 
fength." — Law  Times. 
*,*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  binding: 
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DIVORCE.— Browne  and  Powles'  Law  and  Practice  in  Divorce 
and  Matrimonial  Causes. — Seventh  Edition,  By  L.  D.  Powlbs, 
Esq.,  Probate  Registrar,  Norwich.     Demy  8vo.     1905.  1/.  5«. 

"The  practitioner's  standard  work  on  divorce  practice."— Laic  Quar.  Bev. 

DOGS. — Emanuel's  Law  relating  to  Dogs. — By  Montaouk  R. 
Emanuel,  Esq.,  Barrister-at-Law.     Denay  Timo.     1908.  3«.  6rf. 

EASEMENTS.— Goddard's  Treatise  on  the  Law  of  Ease- 
ments.—  Bt  John  Leyboubn  GoDDAfiD,  Esq.,  Barrister-at-Law. 
Sixth  Edition.     Demy  8vo.     1904.  U.  5$. 

**  Nowhere  has  the  subject  been  treated  so  exha\istiTelv,  and,  we  may  add, 
so  scientifically,  as  by  Mr.  Goddard.    We  recommend  it  to  the  most  careful  study 
of  the  law  student,  as  well  as  to  the  library  of  the  practitioner." — Zmw  Times. 
%*  A  new  Edition  is  in  the  press. 

Innes'   Digest  of  the  Law  of  Easements. — Seventh  Edition.     By 

L.  C.  Innks,  late  Judge  High  Court,  Madras.    12mo.    1903.    Is.  6d. 

"  Presents  the  law  in  a  series  of  clearly  enunciated  propositions,  which  are 

supported  by  examples  taken  in  general  from  decided  cases." — Solicitors^  Journal. 

Roscoe's  Digest  of  the  Law  relating  to  the  Easement  of  Light. 
— With  an  Historical  Introduction,  and  an  Appendix  containing 
Practical  Hints  for  Architects  and  Surveyors,  Observations  on  the 
Right  to  Air,  Statutes,  Forms  and  Plans.  Fourth  Edition.  By 
E.  S.  RoscOB,  Esq.,  Barrister-at-Law.  Demy  8vo,  1904.  7s.  6rf. 
"  A  dear  and  practical  diy-est  of  the  law."— Law  Times. 

ECCLESIASTICAL  LA>V.— Philtimore's  Ecclesiastical 
Law. — Second  Edition.  By  Sir  W.  G.  F.  PHiLLniOEK,  Bart., 
assisted  by  C.  F.  Jkmicbtt,  Barrister-at-Law.  2  vols.  Royal  8vo. 
1895.  Published  at  ol.  3».,  reduced  to,  net,  11.  5#. 

"  Everything  that  the  ecclesiastical  lawyer  can  possibly  need  to  know." — 
Law  Journal. 

Whitehead's  Church  Law. — Being  a  Concise  Dictionary  of  Statutes, 
Canons,  Regulations,  and  Decided  Cases  affecting  the  Clergy  and 
Laity.  Second  Edition.  By  Benjamin  Whitehkad,  Esq.,  Barrister- 
at-Law.     Demy  8vo.     1899  10s.  6d. 

ELECTIONS.— Hedderwick's  Parliamentary  Election  Manual, 
Designed  for  the  Instruction  and  Guidance  of  Candidates,  Agents, 
Canvassers,  Volunteer  Assistants,  &c.  Second  Edition.  By  T.  C.  H. 
HJKDDKBWicK,  Ei^q.,  Barrister-at-Law.    Demy  l2mo.     1900.     10*.  6i. 

Hunt's  Guide  to  Metropolitan  Borough  Councils  Elections. 
By  John  Hunt,  Esq.,  Barrister-at-Law.  Demy  8vo.    1900.     3«.  6rf. 

Rogers'  Law  and  Practice  of  Elections. — 

Vol,  I.  RxaiSTBATiON ;  Parliamentary,  Municipal,  and  Local 
Government,  including  the  Practice  m  iiegistration  Appeals;  with 
Appendices  of  Statutes, Orders  in  Council,  and  Forms.  Seventeenth 
Edition.  By  Matteick  Powbu.,  Esq.,  Barrister-at-Law.  Royal  12mo. 
1909.  11.  Is. 

"  The  practitioner  will  find  within  these  covers  everything  whicn  he  can  be 
exi)ected  to  know,  well  arranged  and  carefully  stated." — Law  Times. 

Vol.  II.  PART.TAiffKNTABY  ELECTIONS  AND  PETITIONS ;  with  Appen- 
dices of  Statutes,  Rules  and  Forms,  and  a  Precedent  of  a  Bill  of  Costs. 
Eighteenth  Edition.  "With  Addenda  containing  Notes  on  the  Election 
Petitions  decided  in  1906.  By  C.  Willouohby  Whxiams,  Esq., 
Barrister-at-Law.     Royal  12mo.     1906.  1/.  U, 

"  The  acknowledged  authority  on  election  law." — Law  Journal. 

"The  leading  book  on  the  difB.cult  subjects  of  elections  and  election  peti- 
tions."— Law  Times. 

Vol.  III.      MiTNICIPAIi  AND  OTHEB  EliEOTIONS  AND  PETITIONS,  with 

Appendices  of  Statutes,  Rules,  and  Forms,  and  a  Precedent  of  a 
Bill  of  Costs.  Eighteenth  Edition.  By  C.  ■WrLLOuoHBY  Whjjabjb, 
Esq.,  assisted  by  G.  H.  B.  Kenbiok,  Esq.,  LL.D.,  Barristers-at- 
Law.     Royal  12mo.     1906.  i;.  u. 

"  A  complete  guide  to  local  electioTxa." —Solicitors*  Journal. 
*»*  All  standard  Law  Works  are  kept  tn  Stock,  %n  law  calf  and  other  bindiny$. 
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EMPLOYERS'  LIABILITY.— Knowles.—FKi*  •' Workm«n'f 

Compensation . ' ' 

ENGLISH  LAW.— Campbell's  Principles  of  English  Law. 
Founded  on  Blackstone' s  Commentaries.  By  Robkht  Caicfbkll,  Eaq. , 
Barrister- at-Law,  Editor  of  "Ruling  Cases,"  &c.  Demy  8vo 
1907.  20«! 

"  It  is  a  good  work,  this,  and  abl^  'wiitten,  and  we  can  thorou«Uv  recommend 
—we  would  go  further  and  say.  advise— to  all  students  of  English  law  a  careful 
and  conscientious  perusal  of  its  pag'es." — Ijaw  Stwienfs'  Journal. 

"  The  ground  covered  is  practically  that  occupied  by  Stephen's  Commentaries, 
and  for  completeness  and  clearness  of  exposition  these  six  himdred  odd  pages 
compare  very  favourably  indeed  with  the  older  work." — Law  NoUn. 

"  A  work  of  all-round  excellence,  which  may  be  commended,  not  only  to  the 
student,  but  also  to  the  fully  qualiiied  lawyer." — Law  Magazine. 

Pollock  and  Maitland's  History  of  English  Law  before  the  tinrte 

of  Edward  I.     Second  Edition.     2  vols.  roy.  8vo.     1898.  21. 

ENGLISH  REPORTS.     Re-issue  of  all  Decisions  prior  to  1866. 

To  be  completed  in  about  150  Volumes.   Royal  8vo.    Issued  monthly. 

Now  Issued. 

House  of  Loeds  (1694  to  1866).     11  Vols.     Half-bound.         Net,  22/. 

Peivy  Council  (Including  Indian  Appeals)  (1809  to  1872).     9  Vols. 

Half-bound.  Net,  \Zl.  10«. 

Chanokky  (Including  Collateral  Reports)    (1557  to   1866).     27  Vols. 

Half-bound.  Net,  40/.  10«. 

RoLM  CouET  (1829  to  1866).     8  Vols.     Half -bound.  Net,  12/. 

Vick-Chancelloes'Couets(1815— 1865).  16 Vols.  Half-bound.  Net,2M. 

Now  Publishing. 
King's  Bench  and  Queen's  Bench  (1378—1865).     ( Voh.  I.  to  XXXII. 
now  ready.)  Net,  per  vol.,  1/.  10». 

*^*  The  Volumes  are  not  sold  separately.     Prospectus  on  application. 
"We  can  speak  unhesitatingly  of  the  advantage  to  the  lawyer  of  the  posses- 
sion of  this  excellent  reprint  of  all  the  English  reports." — Solicitors'  Journal. 

EQUITY,  and  Vide  CHANCERY. 

Maitland's  Equity,  also  the  Forms  of  Action  at  Common  Law. 
Demy  8vo.     1909.  12».  Sd. 

Randall. —  Vide  "Leading  Cases." 

Seton's  Forms  of  Judgments  and  Orders  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal,  having  especial  reference  to 
the  Chancery  Division,  with  Practical  Notes.  Sixth  Edition.  By 
Cecil  C.  M.  Dale,  Esq.,  Barrister-at-Law,  W.  Tindal  Kino,  Esq.. 
a  Registrar  of  the  Supreme  Court,  and  W.  O.  Goldsohjodt,  Esq., 
of  the  Registrars'  Ofiace.     In  3  vols.     Royal  8vo.     1901.  6/.  6*. 

"A  most  valuable  and  indispensable  work."— Law  JournaK 

Smith's  Manual  of  Equity  Jurisprudence.— A  Manual  of  Equity 
Jurisprudence  for  Practitioners  and  Students,  founded  on  the  Works 
of  Story  and  other  writers,  comprising  the  Fundamental  PrincipleB 
and  the  points  of  Equity  usually  occurring  in  General  Practice. 
Fifteenth  Edition.  By  Sydney  E.  Wiluams,  Esq.,  Barrister-at- 
Law.     Demy  8vo.     1900.  12*.  6d. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity,  illus- 
trated by  the  Leading  Decisions  thereon.  For  the  use  of  Studenta 
and  Practitioners.  Fourth  Edition.  By  H.  Aethub  Skith,  M.A., 
LL.B.,  Esq.,  Barrister-at-Law.     Demy  8vo.     1908.  21«. 

"  A  well-known  book,  useful  to  both  practitioner  and  student  alike."— Z^ie 

Student's  Journal.  ..-         . 

"  Students  and  practitioners  will  find  m  it  a  clear  and  accurate  exposition  of 
the  leading  principles  of  Equity."— Ziaro  A^9<es.  _  -r.     xx     a    

Smith's  Analysis  of  the  Principles  of  Equity.— By  H.  Abthub 
Smith,  Esq.,  Barrister-at-Law.     Demy  &vo.     1909.  5s. 

Williams'  Outlines  of  Equity.— A  Concise  View  of  the  Principles  of 
Modem  Equity.  By  Sydney  E.  Williams,  Esq.,  Barrister-at-Law, 
Author  of   "The  Law  relating  to    Legal  Representatives,"    &o. 

Royal  12mo.     1900.  ,   w,   »    r       ,,       •'^' 

"  The  accuracy  it  combines  with  conciseness  is  remarkable.  —Lav  Maganne. 

•»♦  All  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindinge. 
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ESTATE  DUTIES. -Freeth.—  riflV  "Death  Duties." 

ESTOPPEL.— Everest  and  Strode's  Law  of  Estoppel.  By 
Lancklot  FBiiiDiNG  EvKEEST,  aud  Et>MT7Ni>  Stbodk,  Esqrs.,  BarriHters- 
at-Law.  Second  Edition  by  Lancelot  Fkildinq  Everest,  Esq., 
Barrister- at-Law.     Demy  8vo.     1907.  26». 

"  Will  be  of  great  value  to  the  practitioner." — Law  Jovninl. 
"  A  safe  and  valuable  guide  to  the  difficult  subject  with  which  it  deals.  .  .  . 
An  excellent  book." — Latv  Quarterly  Beview. 

EVIDENCE.— Bodington.—  rt<^"  French  Law." 
Wills'  Theory  and    Practice  of  the  Law  of  Evidence. -By  Wm. 
WnjiS,  Esq.,  Barrister -at -Law.     Second  Edition.     By  the  Author 
and  Thornton  Lawes,  Esq.,  Barrister-at-Law.  DemySvo.  1907.    lbs. 

"  For  the  student  it  takes  a  fli-st  place,  and  for  the  practitioner  it  will  be 
found  to  deal  in  clear  and  precise  form  with  every  question  of  evidence  ordinarily 
arising  in  the  conduct  of  a  case."— iato  Journal. 

♦'  Of  great  value,  not  only  to  students  but  to  practitioners  generilly." — Late 
Notes. 

"  We  heartily  commend  this  new  issue  of  an  excellent  book." — Law  Times. 

EVIDENCE  ON  COMIVIISSION.-Hume-Wiliiams  and 
Macklin's  Taking  of  Evidence  on  Commission ;  including  therein 
Special  Examinations,  Letters  of  Request.  Mandamus  and  Examina- 
tions before  an  Examiner  of  the  Court.  Second  Edition.  By  W.  E. 
HuMK- Williams.  Esq.,  K.C.,  and  A.  Rombb  Macklin,  Esq.,  Bar- 
rister-at- Law.     DemySvo.     1903.  \'ls.%d. 

"  An  accTirate  and  complete  manual  on  this  important  branch  of  the  law. 
Every  point  that  i«  likely  to  occur  in  practice  has  been  noted,  and  there  are 
appendices  of  statutes,  rules,  orders,  precedents." — Law  Times. 

EXAMINATION  GUIDE.— Barham's  Students'  Text-Book 
of  Roman  Law. — Second  Edition.  Hy  C.  Nicolas  Barham,  Esq., 
Barrister-at-Law.      Demy  12mo.     1908.  3«.  6rf. 

"  A  first  pi-irapr  of  Roman  Law  for  the  beginner.  It  is  plain  and  clear, 
s  well  arranged,  and  so  simply  put  that  any  student  can  follow  it." — Law  Students 
Jovmnl, 

EXECUTORS.  -Goffin's  Testamentary  Executor  In  England 
and  Elsewhere.  By  R.  J.  R.  Goffin,  Esq.,  Barrister-at-Law. 
Demy  Svo.     1901.  5*. 

Ingpen's  Concise  Treatise  on  the  Law  relating  to  Executors  and 
Administrators. — By  Arthur  Robert  Inopen,  Esq.,  one  of  His 
Majesty's  Counsel.     Koyal  Svo.     1908.  \l.  bs. 

"The  book  may  be  recommended,  with  confidence,  as  aceurate,  practical, 
andleam^'d.  ' — />««•  Quarteily  Hevi'-u: 

''  The  work  expresses  in  a  concise  form  the  general  principles  of  the  law  relat- 
ing to  executors  and  admini^trators Mr.  Iiigi)en  has  undoubtedly  done 

his  work  well,  and  the  present  volume  should  prove  of  great  value."— Z,aw 
Times. 

"  The  work  meets  a  real  want The  work  is  eo  carefully  done,  and  with 

such  weight  of  authoritv  behind  it,  that  it  may  almost  be  taken  as  an  authorita- 
tive statement  of  the  law We  can  heartily  recommend  bis  work  as  an 

itjvaluable  aid  both  to  the  practitioner  and  student." — Law  Journal. 

Williams'  Law  of  Executors  and  Administrators.  -  Tenth  Edition. 
By  the  Right  Hon.  Sir  Roland  Vauohan  Wiixiams.  a  Lord  Justice 
of  Appeal,  and  Arthur  Robert  Inopen,  Esq.,  one  of  His  Majesty's 
Counsel.     2  vols.     Roy.  Svo.     1905.  4?. 

"  We  cannot  call  to  mind  any  work  of  recent  times  of  greater  authority  than 
*  Williams  on  Executors.'  It  is  one  of  our  legal  classics,  and  is  unrivalled  in  the 
width  of  its  range,  the  accuracy  of  its  statements,  and  the  soundness  of  its  law. 
The  new  edition  is  worthy  of  the  great  reputation  of  the  work,  and  every  prudent 
practitioner  will  do  well  to  possess  himself  of  a  copy." — Lmw  Times. 

"  This  book — the  standard  work  on  its  subject — is  a  storehouse  of  learning  on 
every  point  of  administration  law,  and  has  been  completely  brout^ht  up  to  date." 
— Law  Journal. 

*'  A  work  which  every  practitioner  should  possess  and  no  library  should  be 
without." — Law  Quarterly  Review, 

*»•  AU  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bmUingt. 
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EyiBCUTORS— continued. 
Williams'  Law  relating  to  Legal  Representatives.  — Being  a 
Concise  Treatise  on  the  Law  of  ExecutorH  and  Admini«trator8,  u 
modified  by  the  Land  Transfer  Act,  1897.  Second  Edition.  By 
Sydney  E.  Williams,  Esq.,  Barrister-at-Law,  Author  of  «'  Law  of 
Account,"  ♦*  Outlines  of  Equity,"  &c.     Demy  8vo.     1908.  9«. 

"  We  can  commend  it  to  both  branches  of  the  profession,  and  more  especially 

to  solicitors."— T^fflw  Times. 

EXECUTORS  (Corporate).— Allen's  Law  of  Corporate 
Executors  and  Trustees.  By  Eenest  Kino  Allbn,  Esq.,  Bar- 
rister-at-Law.    Demy  8vo.     1906.  Q$. 

EXTRADITION.— Biron  and  Chalmers' Law  and  Practice  of 
Extradition.  By  H.  C.  Bieon  and  Kknnbth  E.  Chalmees,  Esqrs., 
Barristers -at -Law.     Demy  8vo.     1903.  1/. 

"A  very  satisfactory  and  practical  collection  of  the  treaties  and  statutes 
relating  to  extradition  "ind  fugitive  offenders." — Law  Journal. 

FACTORIES  AND  ^VORKSHOPS.— Rueggand  Mossop's 
Law  of  Factories  and  Workshops.  By  A  H.  Rueoo,  Esq.,  K.C., 
and  L.  Mossop,  Esq.,  Barrister-at-Law.  Demy  8vo.  1902.      12».  6^. 

FARM,  LAV^  OF. — Dixon's  Law  of  the  Farm;  indudinf?  the 

Cases  and  Statutes  relating-  to  the  suhject ;   and  the  Agricultural 

Customs  of  Enjrland  and  Wales.     Sixth  EJdition.     By  Attbsey  J. 

Spknobe,  Esq.,  Barrister-at-Law.     Demy  8vo.    1904.  1/.  6$. 

"  A  complete  modem  compendium  on  asrricultiu-al  matters." — Law  Times. 

Spencer. —  Vide  "Agricultural  Law" — "Small  Holdings." 

FIXTURES. — Amos  and  Ferard  on  the  Law  of  Fixtures.  Third 
Edition.  By  C.  A.  Fkeaed  and  W.  Howlans  Bobsbts,  Esqrs.,  Bar- 
risters-at-Law.     Demy  8vo.     1883.  18#. 

FORMS. — Chitty's  Forms  of  Civil  Proceedings  In  the  King's 
Bench  Division  of  the  High  Court  of  Justice,  and  on  Appeal 
therefrom, — Thirteenth  Edition.  By  T.  W.  Chttty,  Esq.,  a  Master 
of  the  Supreme  Court,  Hebbket  Chttty,  Esq.,  Barrister-at-Law,  and 
P.  E.  ViZAED,  Esq.,  of  the  Central  Office.    Royal  8vo.    1902.    1/.  16*. 

"  The  forms  are  practically  exhaustive,  and  the  notes  very  good,  so  that  this 
edition  will  be  invaluable  to  practitioners  "—  Law  Journal. 

Daniell's  Forms  and  Precedents  of  Proceedings  In  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — Fifth  Edition,  with  summaries  of  the  Rules  of  the 
Supreme  Court;  Practical  Notes:  and  references  to  the  Seventh 
Edition  of  Daniell's  Chancery  Practice.  By  Chaeles  Bttenkt, 
B. A.,  a  Master  of  .the  Supreme  Court.  Royal  8 vo.  1901.  2/.  10*. 
**  The  standard  work  on  Chancery  Procedure."— JLaw  Quarterly  Revitw. 

SeXon,— Vide  "  Equity." 

Wolstenholme's  Forms  and  Precedents. — Adapted  for  use  under 
the  Conveyancing  Acts  and  Settled  Land  Acts,  1881  to  1890.  Sixth 
Edition.    'Royal  8vo.     1902.  1/.  1«. 

FRENCH  LAW.— Bodington's  Outline  of  the  French  Law  of 
Evidence. — By  Oltvee  E.  Bodinoton,  Esq.,  Barrister-at-Law. 
Demy  8vo.     1904.  6». 

Cachard's  French  Civil  Code.— By  Hkney  Cachaed,  Licencie  en 
Droit  de  la  Faculte  de  Paris.     Demy  8vo.     1895.  1/. 

Goirand's  Treatise  upon  French  Commercial  Law  and  the 
Practice  of  all  the  Courts.— With  a  Dictionary  of  French  Judicial 
Terms.  Second  Edition.  By  Leopold  Gk)iEAND,  Licencie  en  Droit. 
Demy  8vo.     1898.  1'- 

Goirand's  Treatise  upon  the  French  Law  relating  to   English 

Companies  carrying   on    Business    in    France.— By  Leopold 

GroiEAND,  French  Solicitor.     Crown  8vo.     1902.  Net,  2s.  6d. 

%♦  All  standard  Law  Works  are  kept  in  Siockf  in  law  calf  and  other  binding$. 
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FRENCH  l.A'\M— continued. 
Kelly.— Fide  "  Marriage." 

Pellerin's  French  Law  of  Bankruptcy,  and  "Winding-up  of  Limited 
Companies,  the  Conflict  of  Laws  arising  therefrom.  By  Pieebb 
Pelleein,  Avocat,  of  Paris  and  Lincoln's  Inn.  8vo.   1907.  Net^'Is.  6d. 

Pellerin's  French  Law  of  Wills,  Probate  Administration  and 
Death  Duties  of  the  Estates  of  Deceased  Englishmen  leaving 
Property  in  France.— By  Pierre  Pelleein,  Avocat,  of  Paris  and 
Lincoln's  Inn.     Derav  l'2mo.     1909.  iVc^  2«. 

Sauvagnac's  Practical  Guide  to  Naturalization  in  France,— By 
Maecel  Saxivaqnac,  LL.D.  Paris  and  Heidelberg.  Demy  8vo. 
1909.  ^^et,  6s.  6rf. 

Wright's  French  Civil  Code  (as  amended  up  to  1906),  translated  into 
English,  with  Notes  Explanatory  and  Historical,  and  Comparative 
References  to  Enu-lLsh  Law.  By  E.  Blackwood  Weight,  Esq., 
LL.D.,  Chief  Justice  of  Seychelles.     Royal  8  vo.     1908.  11.  !Ss. 

FRIENDLY  SOCIETIES.  —  Fuller's  Law  relating  to 
Friendly  Societies. — Third  Edition.  By  Feank  Baden  Fuller, 
Esq.,  Barrister-at-Law.  {Nearly  ready.) 

GAMBIA. — Ordinances  of  the  Colony  of  the  Gambia.  With 
Index.     2  Vols.     Folio.     1900.  Net,  Zl. 

GAMBLING. -Coleridge  and  Hawksford's  Law  of  Gambling, 
Civil  and  Criminal. — With  Forms.  By  Waed  Coleeidoe  and 
Cybil  HawksFobd,   Esqrs.,  Barristers-at-Law.     Demy  8vo.     1895. 

8«.  6rf. 

GERMAN  LA^V.— Wang.— rt<fo"avil Code."  Sieveklng.— Ftrf^ 
"  Carriers." 

GOLD  COAST.— Ordinances  of  the  Gold  Coast  Colony  and  the 
Rules  and  Orders  thereunder.  2  vols.  Royal  8 vo.   1903.    3/.  lOa. 

HUSBAND  AND  V^IFE.— Lush's  Law  of  Husband  and  Wife 
withm  the  Jurisdiction  of  the  Kings  Bench  and  Chancery 
Divisions.  By  Montaotte  Lush,  Esq  ,  K.C.  Third  Edition.  By  W. 
HussEY  Ohiffith.  Ehq..  Rarrister-at- Law.  Demy  8vo.  1910.  25«. 
"This  edition  does  not  fall  in  any  material  particular  below  the  standard  of 
those  which  preoede')  it.  The  changes  have  been  limited  to  esaentisls,  and  the 
editoiiai  work  has  been  done  in  an  tfiicient  manner."    Law  (Quarterly  Eeuiew. 

INCOME  TAX,— Buchan's  Law  relating  to  the  Taxation  of 
Foreign  Income. — By  John  Buchan,  Esq.,  Barrister- at- Law, 
with  ;fteface  by  the  Eight  Hon.  R.  B.  Haldane,  K.C,  M.P.  Demy 
8vo.     1905.  10*.  t;rf. 

"  A  text  book  of  great  value." — Lavs  Journal. 
Fry's    Income    Tax.— The    Finance  Act,   1907,  in  its   Relation  to 
Income  Tax.    Second  Edition.    By  T.  Haixett  Fet,  Esq.,  Barri^ter- 
at-Law.     RovhI  12mo.     1909.  Net,  2s.  6rf. 

Fry's    Income  Tax:    Its  Return,  As-^essment    and  Recovery.     By 
•T.  H^lleit  Fey,  E^'q.,  Barrister-at-Law.   Royal  8vo.    1909.    Nety%s. 
Robinson's   Law   relating  to    Income   Tax;    with   the  Stjitutes, 
Forms,  and  Decided  Cases  in  the  Courts  of  England,  Scotland,  and 
Ireland. — Second  Edition.     By  Abthub  Robinson,  Esq.,  Barrister- 
at-Law.     Royal  8vo.     1908.  \l.5s. 
"  A  ftaidard  work  on  the  gubj*'ct." — Lnw  Journal. 
"Th»-  book  is  both  practical  and  well  arranged." — Snlidfors*  Jnurnal. 

Whybrow's  Income  Tax  Tables. — By  G.  H.  Whtbeow,  Esq.,  of  the 

Income  Tax  Repayment  Branch,  Somerset  House.  DemySvo.  1906.  6*. 

"This  is  a  very  useful  book,  and  will  be  foimd  of   exeeptumal  value  to 

bankers,  solicitors,  officialB  of  public  companies  and  other  professional  men." — 

Financial  Times. 

INDIA.  -  llbert's    Government    of    India. — Second    Edition.      By 
Sir  CouETKNAY  Ilbeet,  K.C.S.I.     Demy  8vo.     1907.      Net,  10«.  6rf. 

INDICTMENTS.— Bowen-Rowlands.—  Fufo  *«  Criminal  Law." 

•,*  All  9tandnrd  Imw  Wvrku  art  kept  in  Stoek,  in  late  calf  and  other  Hndin^i. 
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INLAND   REVENUE. -Highmore's  Summary  Proceeding* 
in  Inland   Revenue  Cases  in  England  and  Wales.     Including 

Appeals  to  Quarter  Sessions  and  by  Special  Ca«e,  and  Proceedings 
by  Collector's  Warrants  for  Recovery  of  Duties  of  Excise  and  Taxes. 
Third  Edition.  By  Sir  N.  J.  Hiohmoeb,  Barrister-at-Law, 
Assistant  Solicitor  of  Inland  Revenue.  Roy.  12mo.  1901.  7«.  6rf. 
Highmore's  Inland  Revenue  Regulation  Act,  1890,  as  amended 
by  the  Public  Accounts  and  Charges  Act,  1891,  and  the  Finance 
Act,  1896,  vrith  other  Acts;  with  Notes,  Table  of  Cases,  &c.  By 
Sir  NATHA-mEL  J.  Hiohmoek,  Barrister-at-Law,  Assistant  Solicitor 
of  Inland  Revenue.     Demy  8vo.     1896.  7«.  6rf. 

INSURANCE.— Arnould  on  the   Law  of   Marine   Insurance 
and  Average  —Eighth  Edition.     By  Edwabd  Louis  db  Hajbt  and 
Raxph  Iliff  Simet,  Esqrs.,  Barristers -at -Law.     2  vols.     Roy.  Svo.* 
1909.  ^3;.  3,. 

"  Amould's  •  Marine  lasurance'  is  recognised  throughout  the  Briti«h  Empire 
and  the  Uaitpd  States  as  a  ttandard  work  of  almost  judieiHl  auihority.  and  in 
the  hand'"  of  its  pre-ent  editors  it  is  likely  to  maintain  that  position  and 
strensrthen  it.  ...  It  is  not  the  least  merit  of  the  book  that  it  is  well  writtmi, 
avA  in  point  of  s'yle.  as  well  as  arr«npement  and  rtliability,  it  may  fairly  be 
descriHpd  n,'*  a  model  treatise."— Z«tto  Journal. 

"Among  the  ra'>re  impoi-tant  matters  which  are  treated  with  special  fulopsa 
are,  insurib  e  interest,  warranties,  express  and  implied,  general  and  partic  ilar 
averag'e,  and  constructive  total  l»ss.  and  on  any  of  these  the  work  will  be  found 
to  be  a  mine  of  judicial  precedent  and  actual  practice."— .s'oWcitor*'  Jounuil. 

De  Hart  and  Simey's  Marine  Insurance  Act,  1906.  With  Notes 
and  an  Appendix.  By  Edward  Loots  dr  Habt  and  Ralph  Iliff 
SiMEY,  Esqrs.,  Barristers -at -Law.     Royal  8vo.     1907.  6». 

"  The  notes  to  the  sections  of  the  Act  are  extremely  well  don**,  and  the 
references  to  cases  are  full.  .  .  •  We  can  imagine  no  more  useful  guide  to  the 
new  Act."  —Law  Journal. 

INTERNATIONAL  LAW.— Dicey.— Ft^i^"  Conflict  of  Laws." 

Hall's  International  Law. — Sixth  Edition.  By  J.  B.  Atlat,  Esq., 
Barrister-at-Law.     Demy  8vo.     1909.  Net,  It.  Is. 

Hall's  Treatise  on  the  Foreign  Powers  and  Jurisdiction  of  the 
British  Crown.  By  W.  E.  Hall,  Esq.,  Barrister-at-Law.  Demy 
Svo.      1894.  10*.  6rf. 

Higgins'  Hague  Peace  Conferences  and  other  International  Con- 
ferences concerning  the  Laws  and  Usages  of  War. — By  A. 
Peaeck  HrooiNS.     Royal  Svo.     1909.  Ids. 

Holland's  Studies  in  International  Law. — By  Thomas  Eeskinb 
Holland,  D.C.L.,  Barrister-at-Law.     Demy  Svo.     1898.      10».  6rf. 

Holland's  Gentilis  Alberici  de  lure  Belli  Libri  Tres. — Edidit 
T.  E.  Holland,  LCD.     Small  4to.,  half  morocco.  1/.  1». 

Nelson's  Private  International  Law. — By  Hobaok  Nklson,  Esq., 
Barrister-at-Law.     Roy.  8vo.     1889.  I/.  \s. 

Oppenheim's  International  Incidents  for  Discussion  in  Conver- 
sation Classes. — ByL.  Oppenheim,  Esq.    Crown  Svo.   1909,    S-r.  6rf. 

Rattigan's  Private  International  Law.— By  Sir  William  Hknbt 
Rattioan,  LL.D.,  K.C.     Demy  Svo.     189,5.  l(i«.  6d. 

Takahashi's  International  Law  applied  to  the  Russo-Japanese 
War.  With  the  Decisions  of  the  Japanese  Prize  Courts.  By  SAKinrft 
Takahashi,  Esq.,  Professor  of  International  Law  in  the  Imperial 
University  of  Tokyo.     Royal  Svo.     1908.  Net,  \l   I2s. 

Walker's  History  of  the  Law  of  Nations. — Vol.  I.,  from  the  Earliest 
Times  to  the  Peace  of  Westphalia,  1648.     By  T.  A.  Walesb,  M.A. 
LL.D.,  Esq.,  Barrister-at-Law.     Demy  Svo.      1899.  Net,  lOt. 

Walker's  Manual  of  Public  International  Law.— ByT.  A.  Walkkb, 
M.A.,  LL.D.,  Esq.,  Barrister-at-Law.     Demy  Svo.     1896.  9». 

Westlake's  International  Law. — Chapters  on  the  Principles  of  Inter- 
national Law.  ByJ.WESTLAXE,  K.C,  LL.D.  Demy  Svo.   1894.  10*. 

*  *  J_ll  standard  Law  Works  are  kept  in  Stock,  m  law  calf  and  othtr  bindings. 
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INTERNATIONAL  I. AyM— continued. 

Westlake's  International  Law. — By  J.  Westlakb,  K.C,  LL.D. 
Part    I.  Peace.     Demy  8vo.     1904.  Net,  9«. 

Part  II.    War.  Demy  8vo.    1907.  Net,  9«. 

Wheaton's    Elements    of    International    Law  \    Fourth   English 
Edition.     Including  a  translation  of  the  Anglo-French  Agreement. 
By  J.  B.  Atlat,  M.A.,  Barrister -at -Law.  Royal  8vo.   1904.    1^.  12s. 
"  Wheaton  stands  too  hiph  for  criticism." — Lau>  TimM. 

""We  congratulate  Mr.  Atlay  on  the  skill  and  discretion  with  which  he  has 
performed  the  tank  of  editing."— //f/?*-  Journal, 

INVESTIGATION  OF  TITLE.— Jackson  and  Gossefs  In- 
vestigation of  Title. — Being  a  Practical  Treatise  and  Alphabetical 
Digest  of  the  Law  connected  with  the  Title  to  Land,  with  Precedents  of 
Requisitions.  By  W.  Howland  Jackson  and  Thobold  Gosskt.  Esqrs. , 
Barristers-at-Liaw.  Third  Edition.  By  W.  HowiiAND  Jackson, 
Esq.,  Barrister- at- Law.     Demy  8vo.     1907.  15s. 

'*  The  merits  of  the  book  are  excellent." — Law  Journal. 

"  Will  be  of  real  help  to  the  busy  conveyancer." — Law  Notes. 

JUDGMENTS  AND  ORDERS.— Seton.—  Ttrftf  "  Equity." 

JURISPRUDENCE.— Holland's  Elements  of  Jurisprudence. 

—Tenth Edition.  ByT. E.Holland, K.C, D.C.L.  8vo.  1906.   10s.6rf. 

Markby's   Elennents  of  Law.     Sixth  Edition.      By  Sir  Willlam 

Maekby,  D.C.L.     Demy  8vo.     190.5.  12s.  6rf. 

JURY  LAV\/S. — Hu band's  Practical  Treatise  on  the  Law  relat- 
ing to  the  Grand  Jury  in  Crinninal  Cases,  the  Coroner's  Jury, 
and  the  Petty  Jury  in  Ireland. — By  Wm.  G.  Huband,  Esq., 
Barrister-at-Law.     Koyal  8vo.     1896.  Net,  \l.  bs. 

JUSTICE  OF  THE  PEACE.— Magistrates'  Cases,  1895  to 

1909. — Cases    relating    to    the    Poor    Law,   the    Criminal    Law, 

Licensing,  and  other  subjects  chiefly  connected  with  the  duties  and 

of&ce  of  Magistrates.     1895 — 1910.  16  vols.,  each,  net  \l. 

Annual  Subscription,  payable  in  advance,  16».  post  free. 

%•  These  Reports,  published  as  part  of  the  Law  Journal  Reports, 
are  issued  Quarterly.  Each  Part,  net  5s. 

Magistrate's  General  Practice. — A  Compendium  of  the  Law  and 
Practice  relating  to  Mattert-  occupying  the  attention  of  Courts  of 
Summary  Jurisdiction,  Penalties  on  Summary  Convictions,  Magis- 
trates' C-ilendar,  &o.,  with  an  Appendix  of  Statutes,  Rules  and 
Forms.  Seventh  Edition.  By  Charles  Milnbe  Atkinson,  Esq., 
Stipendiary  Magit»trate  for  Leeds.     Demy  8vo.     1910.  20«. 

"  What  the  '  Annual  Practice  '  is  to  the  general  body  of  the  pro- 
fession in  dealing  with  the  civil  business  of  the  Bigh  Court,  that  the 
'IBagis  rate's  General  Practice'  is  becoming  to  the  praciitioner  in 
the  Courts  of  Summary  Jurisdiction.  It  deserves  to  be  an  annual, 
too.  for  the  decisions  of  the  Bigh  Court  f  nd  Court  of  Criminal  Appeal 
bearing  on  proceedings  before  magistrates  are  now  increasingly 
important  as  well  as  numerous  every  year,  and  all  these,  as  well  as 
the  Dew  statutory  provisions  affecting  criminal  law  and  practice,  are 
incorporated  in  the  successive  ediiions  of  Mr.  Atkinson's  valuable 
work.  Upwards  of  a  hundred  such  recent  decisions  and  seven  or 
eight  new  statutes  am  dealt  with  in  this  edition,  while  the  il  ustra- 
tive  forms  of  Information  and  Summons,  which  constitute  so 
important  a  feature  of  the  book,  have  been  largely  augmented  and 
substantial  additions  made  to  the  text.  Ihe  aim  of  the  autoor  has 
been  to  render  his  book  useful  and  accessible  to  the  general  reader 
and  the  laree  army  of  the  •  great  unpaid,'  bs  well  as  to  the  practising 
lawyer,  and  he  has  succeeded  perfectly  in  serving  these  classes  boih 
by  the  excellent  arrangement  of  the  work  and  its  aamirahle  form  of 
presentation." — Law  Journal. 

%*  AU  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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JUSTICE  OF  THE  PR  ACE— continued. 

Wigram's  Justice's  Note-Book.— Containing  a  short  aooount  of  ih« 

Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of  Crimiiuil  Law. 

Eighth  Edition.      By  Leonabd  W.  Kbb8Haw,  Esq.,  BarriKter-at- 

Law.     Royal  12ino.     1908.  7,.  M. 

'•  There  is  no  better  book  for  a  justioe  of  the  peace  to  buy,  to  read,  and  to 

anderstand."  — Ay'/w'  Times. 

LAND  CHARGES  ACTS.  —  Eaton  and  Purceil's  Land 
Charges  Acts,  1 888  and  1 900.— A  Practical  Guide  to  Registration 
and  Searches.  By  Eenest  W.  Eaton,  Esq.,  and  J.  Potwtz  Puboxu., 
Esq.,  of  the  Land  Charges  Department,  Land  Registry .  Royal  I'imo. 
19<*l.  Net,  2$.  M. 

LAND  LAW.— Jenks'  Modern  Land  Law.  By  Edwabd  Jmrxa, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1899.  16». 

Jolly. — Vide  "Covenants." 

Leake. —  Fide  *'  Real  Property." 
LAND  TAX.— Bourdin's  Land  Tax. — An  Exposition  of  the  Land 
Tax.  Fourth  Edition.  By  the  late  Feedeeick  Humphektb,  Deputy 
Registrar  of  Land  Tax  ;  and  Digests  of  Cases  decided  in  the 
Courts  by  Chaeles  C.  Atohison,  Deputy  Registrar  of  Land  Tax, 
Royal  12mo.     1894.  7».  6rf. 

Atchison's  Land  Tax. — Changes  Effected  in  the  Processes  of  Assees' 
ment  and  Redemption  by  Part  VI.  of  the  Finance  Act,  1896  (69  &  60 
Vict.  c.  28).  By  Chaeles  C.  Atchison,  Deputy  Registrar  of  Land 
Tax.     Royal  I'imo.     1897.     {A  Supplement  to  above.)         Net,  2».  6d. 

Napier's  New  Land  Taxes,  being  an  Introduction  to  the  Land 
Clauses  ot  the  Budget  Act,  1909-10.— By  T.  B.  Napieb,  LL.D., 
Esq.,  Barrister-at-Law.     Royal  8vo,     1910.  Net,  2#. 

Napier's  New  Land  Taxes  and  their  Practical  Application,  being 
an  Examination  and  Explanation,  from  a  legal  point  of  view,  of 
the  Land  Clauses  of  the  Finance  Act,  1910.— By  T.  B.  Napiee, 
LL.D.,  Esq.,  Barrister-at-Law.  Royal  8 vo.  1910.  {Near /p  ready. ) 
LAND  TRANSFER.— Brickdale  and  Sheldon's  Land  Trans- 
fer Acts,  1875  and  1897. — With  a  Commentary  on  the  Sections  oi 
the  Acts,  and  Introductory  Chapters  explanatory  of  the  Acts,  and  the 
Conveyancing  Practice  thereunder ;  also  the  Land  Registry  Rules, 
Forms,  and  Fee  Order,  Orders  in  Council  for  Compulsory  Registra- 
tion, «S:c.,  together  with  Forms  of  Precedents  and  Model  Registers, 
&c.  By  C.  FoETESCiTE  Beickdalb,  Registrar  at  the  Land  Registry, 
and  W.  R.  Sheldon,  Esqrs.,  Barristers-at-Law.  Second  Edition. 
By  C.  FoETESCTTE  Beickdale,  Esq.     Royal  8 vo.     1905.  1/.  6#. 

"  The  second  editiou  of  this  book  will  be  welcomed  by  the  practitioner  whc 
has  to  do  with  registered  land,  or  with  conveyancing  of  any  kind  in  London, 
where  registration  on  sale  is  now  compulsory."— 2/«w  Quarterly  Review. 

"  Contains  not  only  lengthy  and  valuable  notes  and  annotations  on  the  Land 
Transfer  Acts  and  Rules,  but  also  full  and  separate  dissertations  on  the  Uw, 
procedure,  and  practice  thereunder."— Law  Times. 

Hogg's  Precedents.— Fifife  "Conveyancing.  ,  ,        . 

Jennings  and  Kindersley's  Principles  and  Practice  of  Land 
Registration  under  the  Land  Transfer  Acts.— By  A.  K.  ii. 
Jenninos,  LL.B.,  and  G.  M.  Kindeeslet,  Esqrs.,  Barnsters-at- 
Law,  and  of  the  Land  Registry.     Roy.  8vo.     1904      Us.  6rf. 

♦'  The  principles  and  practice  of  land  registration  are  set  forth  in  a  dear  and 
concise  manner  by  the  authors  in  their  dissertations  and  notes.   -Low  Times. 

LANDLORD  and  TENANT.-Redman's  Law  of  Landlord 

and  Tenant.— Including  the  Practice  of  Ejectment.    Fiftfi  Edition. 

By  Joseph  H.  Redman,  Esq.,  Barrister-at-Law.    8vo.  1901.    U.  6«. 

♦'  We  can  confidently  recommend  the  present  edition,  -/.aw  ■'j^Jr'fi',,       . 

Woodfall's  Law  of  Landlord  and  Tenant.-With  a  full  CoUection 

of  Precedents  and  Forms  of  Procedure;  contauung aJso  a coUection  of 

Leading  Propositions.    Eighteenth  Edition.     By  W.  H.  Aoos,  Esq., 

Barrister-at-Law.     Roy.  8vo.     1908  .  J^tivi 

"WoodfaU  is  really  indispensable  to  the  practifling  lawyer,  of   whaterar 

degree  he  may  be."— Z-aw /owmaL 

•  *  All  standard  Law  Works  are  kept  in  Stock,  in  late  ealf  and  othtr  bindings. 
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LANDS  CLAUSES  ACTS.— Jepson's  Lands  Clauses  Acts; 
with  Deciwions,  Foniis,  and  Tables  of  Coste.     Second  Edition.     By 
J.  M.  LiOHTWOOD,  Esq.,  Barrister-at-Law.    DemySvo.    1900.    11.  Is. 
"  A  handy  and  well-arranged  treatise." — Soheitorg'  Journal. 

LA^V. — Where  to  Look  for  your  Law.  As  set  out  in  the  latest 
Legal  Text-Books,  Alphabetically  Arranged,  with  Dates  of  latest 
Auihorities.     Demy  8vo.     1908.     (120  pages.)  Net,  1». 

"  A  very  useful  little  guide  book." — Law  Students'  Journal. 

LAW  COURTS.— Balm's  Our  Law  Courts,  including  the 
Rights  and  Duties  of  Judges  and  Lawyers. — Crown  Svo. 
1908.  Net,  3». 

LAVf  JOURNAL  REPORTS.— Edited  by  John  Mkws,  Esq., 
Barrister- at- Law.     Publiahed  monthly.     Annual  Subscription  : — 
Reports  and  Public  General  Statutes  Net,  SL  4«. 

Reps.  Stats.  &  Mews'  Annual  Digest  {Issued  Quarterly)  Net,  3Z.  10«. 
Thin  paper  Edition,  forming  one  handy  Vol.  for  the  year  Net,  Zl.  4». 
Or,  without  the  Statutes  Net,  3/. 

The  Law  Journal  weekly,  \l.  extra. 

Synopsis  of  Contemporary  Reports,  1832  to  1905,  Net,  bs. 
Law  Journal  Quinquennial  Digest. —  Fufo  "Digests." 

LAV/  LIST. — Law  List  (The}.— Comprising  the  Judges  and  Officers 
of  the  Courts  of  Justice,  Counsel,  Special  Pleaders,  Conveyancers, 
Solicitors,  Proctors,  Notaries,  &c.,  in  England  and  Wales;  the 
Circuits,  Judges,  Treasurers,  Registrars,  and  High  Bailiffs  of 
the  County  Courts ;  Metroj)olitan  and  Stipendiary  Magistrates, 
Official  Rieceivers  under  the  Bankruptcy  Act,  Law  and  Public 
Officers  in  England,  Colonial  and  Foreign  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Com- 
missioners for  taking  Oaths,  Conveyancers  Practising  in  Entrland 
under  Certificates  obtained  in  Scotland,  &c.,  Ac.  Compiled,  so  far 
as  relates  to  Special  Pleaders,  Conveyancers,  Solicitors,  Proctors  and 
Notaries,  by  F.  Atteebuby,  Controller  of  Stamps,  and  Registrar 
of  Joint  Stock  Companies,  and  Published  by  the  Authority  of  the 
Commissioners  of  Inland  Revenue  and  of  the  Law  Society.  Net,  lOv.  Gd. 

LA^V  QUARTERLY  REVIE^V.— Edited  by  Sir  Fbedbbick 

PoLLOOX,   Bart.,  D.C.L.,  LL.D.      Vols.  I.— XXV.   (with  General 

Indices  to  Vols.  L  to  XXV.)     Royal  Svo.     1886-1909.        Eneh,  Vis. 

(gr  Annual  Subscription  post  free.  \23.  6d.,  net.     Single  numbers,  each  os. 

'*  A  little  criticism,  a  few  quotations,  and  a  batch  of  anecdotes, 
afford  a  sauce  that  makes  even  a  quarter's  law  reporting  amusing 
reading." — Late  Journal. 

*'  The  greatest  of  legal  quarterly  reviews  .  .  .  the  series  of 
*  Notes  '  always  so  entertaining  and  illustrative,  not  merely  of  the 
learning  of  the  accomplished  jurist  (the  Editor)  but  of  the  grace 
of  language  with  which  such  learning  can  be  unfolded." — Lau;  Jour. 

LA^VYER'S  ANNUAL  LIBRARY— 

(1)  The  Annual  Practice.— Lock,  Bubnbt,  and  Steinokk. 

(2)  The  A.  B.  C.  Guide  to  the  Practice. — Steingkb. 

(3)  The  Annua!  Digest. — Mkwb.     (Also  Issmd  Quarterly.) 

(4)  The  Annual  Statutes.— Hanbuey  Aogs. 

(6)  The  Annual  County  Court  Practice. —Smtlt  and  Beooks. 

df  Annual  Subscription  payable  in  advance,  (a)  For  Complete  Series,  as 
above,  delivered  on  the  day  of  publication,  net,  11.  8«.  {b)  Nos.  1,  2, 
3,  and  4  only,  net,  U.  18«.  [If  A.  B.  C.  Guide  is  not  wanted  2s.  6d. 
may  be  deducted  from  subscription  to  series  (a)  or  (b).  (c)  Nos.  3,  4,  and  6 
only,  n^,  11.  15s.  (Carriage  extra,  2s.)  Full  prospectus  forwarded  on 
application. 

*^*  AU  atoHdard  Law  Works  are  k^pt  in  Stock,  in  law  calf  and  othtr  binding*. 
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LA^VYER'S  COMPANION.— rt<;#«Diai7.'* 

LEADING  CASES.- Petrides'  Student's  Cases,  illuntratiye  of 
all  branches  of  tht  L  i  w.  By  Phiup  B.  Petbidkb,  Esq.,  Barrist*  r-at- 
Law.     Demv  ^^vo.     1910.  10«.  6tf. 

Kenny,  Raddiffe  &  Miles.    r»A»  •* Torts." 

Randall's  Selection  of  Lead'ng  Cases  in  Equity.— With  Note*. 
By  A.  E.  Randall,  Esq.,  Barrister-at-Law.  {In  preparation.) 

Shirley's  Selection  of  Leading  Cases  in  the  Comnnon  Law.    With 
Notes.    By  W.  8.  Shiklet,  Esq.,  Barrister-at-Law.    Eighth  Edition. 
By  RiOHAED  Watson,  Esq.,  Barrister-at-Law.   DemySvo.    1908.  16«. 
"  This  new  edition  upholds  in  every  way  the  hisrh  st&ndaid  of  ezrellenee  with 
which  this  work  is  very  rightly  associated." — Aow  Studenta'  Jnvmal. 

"  The  selection  is  vei-y  larape,  though  all  are  distinctly  '  Leadinir  CaaM,'  and 
the  notes  ai"e  by  no  means  the  least  meritorious  part  of  the  work."— //atr  Journal. 
Warburton's  Selection  of  Leading  Cases  in  the  Criminal  Law. 
With   Notes.      By    Heney   Warbueton,    Esq.,    Barrister- at -Law. 
Fourth  Edition.     Demy  8vo.     1908.  12«.  M. 

"  The  cases  have  been  well  selected,  and  arranged,  .  .  .  We  consider  that 
it  will  amply  repay  the  student  or  the  practitioner  to  read  both  the  canea  and  th« 
notes." — Justice  of  the  Peace, 

LEGAL  HISTORY.— Deans' Student's  Legal  History.— Second 
Edition.  By  R.  Stoeey  Deans,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1905.  6». 

LEGAL  INTERPRETATION.—  Beal's  Cardinal  Rules  of 
Legal  Interpretation.— Collected  and  Arranged  by  Edwaei)  Beat, 
Esq.,  Barrister-at-Law.  Second  Edition.  Royal  8 vo.  1908.  1/. 
"  This  uspful  compilation  of  rules  and  judicial  dicta  on  questions  of  interpre- 
tation of  decisions,  contracts,  deeds,  wills,  and  statutes  has  come  to  be  recognised 
as  a  ready  means  of  reference  to  the  law  on  the  subject."— Low  Journal. 

LEGISLATIVE  METHODS.— II bert's  Legislative  Methods 
and  Forms. — By  Sii-  Couetenay  Ilbeet,  K.C.S.I.,  CLE.,  Parlia- 

mew  tar  J  Counsel  to  the  Treasury.     DemySvo.     1901.  16«. 

LEXICON.— Fiflfe  ''Dictionary." 

LIBEL    AND    SLANDER.— Odgers'  Digest  of  the  Law  of 

Libel  and  Slander:  and  of  Actions  on  the  Case  for  Words  causing 
Damage,  with  the  Evidence,  Proitedure,  Practic.e,  and  Precedents 
of  Pleadings,  both  in  Civil  and  Criminal  Cases.  Fourth  Edition. 
By  W.  Blake  Odoees,  LL.D.,  KG.,  and  J.  Beomley  Fames,  Esq., 
Barrister-at-Law.     Royal  8vo.     19U6.  H.  12*. 

"A  standard  and  exhaubtive  treatise  on  the  law  of  defamation  and  allied 
tonios." — Law  Quarterly  Beview.  ...•        , 

"  The  most  scientific  of  all  our  law  books In  its  new  drew  this  volume 

is  secure  of  an  appreciative  profesrfonal  welcome."— //ato  Trmes. 

LICENSING.— Slocombe's  Licensing  Act,  1904,  Simply  Stated. 
—Second  Edition.  By  Alfeec  J.  Slocombe,  County  Borough  Police 
Court,  Huddersfield.     Demy  8vo.     1905.  J^'l'l"' 

Talbot's  Law  and  Practice  of  Licensmg.— Being  a  Digest  of  the 
Law  regulating  the  Sale  by  Retail  of  Intoxicating  Liquor.  Second 
Edition!  By  Geoege  John  Talbot,  Esq.,  Barrister- at -Law.  Royal 
12mo.     1905.  ^^'^^' 

LIGHT.—  Vide  * '  Easements. ' ' 

LIGHT  RAILAA/AYS.-n^^   'Tramways." 

LOCAL  AND   MUNICIPAL  GOVERNMENT.- Bazal- 

*"°gette  and  H  umphreys'  Law  relating  to  County  Counc.ls.-Thx^ 

Edition.     ByaEOEGEHuMPHEEY8,E8q.     Royal  8vo.       889      T,.6d. 

Bazalgette  and  Humphreys'  Law  relating  to  Local  and  Mum- 

^dpalGovernment.    Jyci:^ 

E^rB.,   Barristers-at-Law.     Sup.  royal  8vo.      l|2«..J;;f;;;J;«'20:! 

*  *'jll  mndard  Lafv  Work^  are  kept  in  SU^k,  xn  lau,  calf  and  other  ,ind^,. 
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LOCAL  TAXATION  LICENCES.-Highmore's  Law  and 

Practice    relating    to    the    Duties    on    the    Local    Taxation 

Licences  transferred  to  County  Councils  in  England  and  Wales 

as  from  the  Ist  January,  1909,  under  the  provisions  of  section  6  of 

the  Finance  Act,  1908,  and  an  Order  in  Council  issued  thereunder ; 

together  with  the  Circular  of    the  Local  Government  Board,   the 

Regulations  of  the  General  Post  Office,  &c.     Second  Edition.     By 

Sir  Nathajoel  J.  Highmore,  of  the  Middle  Temple,  Barrister-at- 

Law,  Solicitor  for  His  Majesty's  Customs,  and  from  1890  to  1903 

Assistant  Solicitor  of  Inland  Revenue.     Demy  Svo.     1 909.  6*. 

"  It  !•»  so  J'learly  and  oondfely  -writt*-!!  that  the  non-legal  mind  will  find  it 
easy  to  understand  and  of  invaluable  a-eistance.  An  admirable  example  of  what 
a  legal  handbook  ough";  to  be." — Law  Times. 

LONDON  BUILDING  ACTS.— Cohen's  London  Building 
Acts,  1 894  to  1 905.  With  Introductions  and  Notes,  and  the  Bye- 
Laws,  Regulations  and  Standing  Orders  of  the  Council,  &c.,  &c.     By 

E.  Arakie  Cohen,  Esq.,  Barrister-at- Law.     Royal  Svo.     1906.     25«. 
"The  work  ia  a  decided  acquimtion  to  tbe  library  of  the  local  government 
lawyer,  and  may  be  safely  reoommended  as  a  guide  to  the  difficulties  of  the 
Building  Acts." — Law  Times. 

Craies'  London  Building  Act,  1894;  with  Introduction,  Notes, 
and  Index,  and  a  Table  showing  how  the  Former  Enactments 
relating  to  Buildings  have  been  dealt  with. — By  W.  F.  Cbaies,  Esq., 
Barrister-at-Law.     Royal  Svo,     1894,  ,5«. 

LONDON  LOCAL  GOVERNMENT.  —  Hunt's  London 
Local  Government.  The  Law  relating  to  the  London  County 
Council,  the  Vestries  and  District  Boards  elected  under  the  Metropolis 
Mamagement  Acts,  and  other  Local  Authorities.  By  John  Hunt, 
Esq.,  Barrister-at-Law.     2  vols.     Royal  Svo.     1897.  3/.  3«. 

LUNACY. — Heywood  and  Massey's  Lunacy  Practice.— Part  I.: 
DisSKBTATiONS,  Forms  and  Preced*»nt8.  Parts  II.  &  III.  :  Thb 
Lunacy  Acm,  1890  and  1891,  and  RutES  fully  Annotatep.  and  an 
Appendix,  with  Precedents  of  Billn  of  Costs.  Third  Edition.  By 
N.  Aethub  Hkywood  and  Arnold  S.  Massey,  EnqrH.,  Solicitors,  and 
Ralph  C.  Roueb.  E-q.,  First  Class  Clerk  in  the  Office  of  the  Mwsters 
in  Lunacy.     Royal  Svo.     1907.  II.  5». 

"A  comnlfte  treatise  on  lun<»cy  praoM"*!."—  fioUrAtora*  .To'irnal. 

"  A  stand  r  1  w  rV  wbi'h  in  et^y  of  refer'^ree,  anrl  is  t>  be  recomm''n^ei  to 
anyoup  sefki-g  nforma'ion   o"cem'ng  mitt-rs  in  luni*"  ."—Law  Mmazine. 

"  In  its  nnw  and  more  valuable  form  the  work  should  be  very  welcome  to  all 
who  have  to  do  with  this  bmnch  of  law." — Lnw  Times 

"  In  its  enlarged  f ^rm  the  work  deserves  the  favour  of  the  legal  profession. " 
— Law  .Tniimal. 

MAGISTRATES'  PRACTICE  and  MAGISTERIAL 
CASES.—  Vide  "Justice  of  the  Peace." 

MARINE   INSURANCE.— Ftrfff" Insurance." 

MARRIAGE.— Kelly's  French  Law  of  Marriage,  Marriage  Con- 
tracts, and  Divorce,  and  the  Conflict  of  Laws  arising  there- 
from. Second  Edition.  By  Olivee  E.  Bodenqton,  Esq.,  Barrister-at- 
Law,  Licencie  en  Droit  de  la  Facultede  Paris.   Roy.  Svo.  1895.  \l.\». 

MARRIED  VfOMEN'S  PROPERTY.-Lush's  Married 
Women's  Rights  and  Liabilities  in  relation  to  Contracts,  Torts, 
and  Trusts.  By  Montague  Lush,  Esq.,  Barrister-at-Law,  Author 
of  "The  Law  of  Husband  and  "Wife."     Royal  12mo.     1887.  5». 

*^*  All  ttemdard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindings. 
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MASTER  AND  SERVANT.-Macdonell's  Law  of  Master 

and  Servant.  Being  a  Treatise  on  the  Law  Relating  to  Contraoto 
of  Service,  Apprenticeship,  and  Employment.  Part  I.  Common 
Law.  Part  II.  Statute  Law.— By  Sir  John  Ma.odonkli,.  LL.D., 
C.B.,  a  Master  of  the  Supreme  Court.  Second  Edition.  By 
Edwaed  a.  Mitchell  Innes,  Esq.,  K.C.    Royal  8vo.    1908.     1/.  6$. 

"The  participation  of  the  learned  author  in  the  preparation  of  this  edition 
of  his  standard  work  will  maintain  its  high  authority  aa  the  leading  book  on 
the  subject." — Law  Journal. 

"  The  reputation  of  the  original  work  is  not  only  upheld  but  is  conHJderably 
increased  by  the  able  preparation  of  the  new  edition." — Law  Times. 

MERCANTILE  LAVf.— Smith's  Compendium  of  Mercantile 

Law. — Eleventh    Edition.     By  Edwabd  Loins  de  Haet,    M.A., 

LL.B.,  and  Ralph  Iliff  Simey,  B.A.,  Esqrs.,  Barriflters-at-Law. 

2  vols.     Royal  Svo.     1905.  21.  2». 

•'  Of  the  greatest  value  to  the  mercantile  lawyer." — Law  Times. 

"  One  of  the  most  scientiiic  treatises  extant  on  mercantile  law." — Solicitors'  Jl. 

Tudor's  Selection  of  Leading  Cases  on  Mercantile  and  Maritime 
Law. — With  Notes.  By  0.  D.  Tudor,  Esq.,  Barrister-at-Law. 
Third  Edition.     Royal  Svo.     1884.  2/.  2«. 

MERCHANDISE  MARKS  ACT.  — Payn's  Merchandise 
Marks  Act,  1887. — By  H.  Patn,  Barrister-at-Law.  Royal  12mo. 
1888.  3*.  6rf. 

MINES  AND  MINING.— Cockburn.—  rieie" Coal." 

MONEY-LENDERS  AND  BORROWERS.— Alabaster's 

Money-Lenders  and  Borrowers. — The  Law  relating  to  the 
Transactions  of  Money-Lenders  and  Borrowers.  By  C.  Gbenvillb 
Alabastee,  Esq.,  Barrister-at-Law.     Demy  Svo.     1908.  6». 

MORALS  AND  LEGISLATION.— Bentham's  Introduction 
to  the  Principles  of  Morals  and  Legislation.— By  Jkbemt  Bkn- 
THAM,  M. A.,  Bencher  of  Lincoln's  Inn.     Crown  8vo.     1879.      6«.  6rf. 

MORTGAGE.— Beddoes'  Concise  Treatise  on  the  Law  of  Mort- 
gage.—Second  Edition.  By  W.  F.  Bkddoks,  Esq.,  Barrister-at- 
Law.  Svo.  1908.  12«.  6rf. 
"  In  looking  over  its  concise  pages  and  clearly  expressed  propoffltionB,  OTie 
sees  that  it  is  exactly  the  sort  of  guide  the  conveyancer  needs  for  reference.  - 
Saturday  Bevieio. 

Coote's  Treatise  on  the  Law  of  Mortgages.— Seventh  Edition. 
By  Sydney  Edwakd  Willlois,  Esq.,  Barrister-at-Law,  Author  ot 
"The  Law  relating  to  Legal  Representatives,"  "The  Law  of 
Account,"  &c.     2  vols.     Royal  Svo.     1904.  «s'- «>»• 

"The  work  is  very  complete,  and  a^  a  standard  ^J^A^^^f :,^,^  jS '^ 
lawyer  may  turn  for  almost  any  point  he  needs  m  connection  with  its  subject.  - 

Law  Students'  Journal.  .    ,      ,  j  «„„«^/w.  jf  « nno  nt  the 

"It  is  essentiaUy  a  practitioner's  book,  and  we  pronounce  it    one  ot  tne 

best.' " — Law  Notes, 

Harnett's  Handbook  on  the  Law  of  Mortgages.-By  E.  St.  Claib 

Habnett,  Esq.,  Barrister-at-Law.     Royal  12mo.     1909.  6«. 

"A  very  useful  little  treatise  which  we  can  cordiaUy  recommend."-A«P 

'''""FSSw^UntintheeaxHeryearsofhispreparationitisw 

Larv  ^5^^^^^^  ^^^  produced  a  distinctly  useful  ^ork."-l««'  Tim..',. 

■•,•  All  standard  Law  Work,  are  kept  in  Stock,  in  law  ealf  and  othsr  binding*. 
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MOTOR  CARS. — Bonner  and  Farrant's  Law  of  Motor  Cars^ 

Hackney  and  other  Carriages. — An  Epitome  of  the  Law,  Statutes, 
and  Regadations.     Second  Edition.     By  G-.  A.  Bonnee  and  H,  G. 
Faeeant,  Esqrs,,  Barristers-at-Law.     DemySvo.     1904.        12s.  6d. 
"  Carefully  revised  and  brought  up  to  date." — Law  Times. 

NAVY.— Manual  of  Naval  Law  and  Court  Martial  Procedure; 
in  which  is  embodied  Thring's  Criminal  Law  of  the  Navy,  and  an 
Appendix  of  Practical  Forms. — By  J.  E.  R.  Stephens,  Esq., 
Barrister-at-Law,  C.  E.  Gifpoed,  Esq.,  C.B.,  Fleet  Paymaster, 
Royal  Navy,  and  F.  Haebison  Smith,  Esq.,  Staff  Paymaster, 
Royal  Navy.     Demy  8vo.     1901.  16«. 

NIGERIA    LA^VS.— Goiian's  Northern  Nigeria  Law.     Royal 

8vo.     1905.  21.  2s. 

Richards'  Table  of  Offences  of  Southern  Nigeria.     By  E,  A. 

Speed,  Esq.,  A.-G.  Southern  Nigeria.    Royal  8vo.    1908.    Net,  3«.  9rf. 

Speed's  Laws  of  Southern  Nigeria.     2  vols.     Royal  8vo.     1908. 

Net,  U.  10«. 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence  on  the 
Trial  of  Actions  at  Nisi  Prius. — Eighteenth  Edition.  ByMAUEiOB 
Powell,  Esq.,  Barrister-at-Law.    2  vols.    Demy8vo.    1907.    2^.  2a. 

"An   indispensable    work  of    reference   for    the    practitioner." — SoUcitora* 
Journal. 

"  A  vast  and  closelv  packed  storehouse  of  information." — Law  Journal. 
"  Invaluable  to  a  Nisi  Prius  practitioner." — Law  Quarterly  Review. 

NOTARY. — Brooke's  Treatise  on  the  Office  and  Practice  of  a 
Notary  of  England. — With  a  full  collection  of  Precedents.  Sixth 
Edition.  By  Jakes  Ceanstoun,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1901.  i;.  6«. 

"The  book  is  an  eminently  practical  one,  and  contains  a  very  complete 
collection  of  notarial  pre<»dents." — Law  Journal. 

OATHS.— Stringer's  Oaths  and  Affirmations  in  Great  Britain 
and  Ireland  ;  being  a  Collection  of  Statutes,  Cases,  and  Forms,  with 
Notes  and  Practical  Directions  for  the  use  of  Commissioners  for  Oaths, 
and  of  all  Courts  of  Civil  Procedure  and  Ofl&ces  attached  thereto.  By 
Feancis  a.  Stbinoee,  of  the  Central  Office  of  the  Supreme  Court,  one 
of  the  Editors  of  the  "Annual  Practice,"  assisted  by  J.  Johnston, 
of  the  King's  Remembrancer's  Department  of  the  Central  Office. 
Third  Edition.     Crown  8vo.     1910.  4«. 

*'  IndispeuHable  to  all  commissioners." — Solicitor^  Journal. 

ORANGE   RIVER.— The  Statute  Law  of  the  Orange  River 

Colony.— Translated.     Royal  8vo.     1901.  21.  2s. 

OTTOMAN  CIVIL  LA^V.—Grigsby's  Medjelle,  or  Ottoman 
Civil  Law.— Translated  into  English.  By  W.  E.  Geiosbt,  LL.D., 
Esq.,  Barrister-at-Law.     Demy  8vo.     1896.  \l.  1». 

PARISH  LA^V.  — Humphreys'  Parish  Councils.  — The  Law 
relating  to  Parish  Councils.  Second  Edition.  By  GEOBaB  HuM- 
PHEEYS,  Esq.,  Barrister-at-Law.     Royal  8vo.     1895.  10«. 

Steer's  Parish  Law.  Being  a  Digest  of  the  Law  relating  to  the 
Civil  and  Ecclesiastical  Government  of  Parishes  and  the  Relief  of  the 
Poor.  Sixth  Edition.  By  W.  H.  Macnakaea,  Esq.,  Assistant 
Master  of  the  Supreme  Court.     Demy  8vo.     1899.  \l. 

*«*  All  standard  Lata  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindings. 
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PARTNERSHIP.— Aggs'    Limited    Partnerships  Act,  1907. 

By  W.HANBUBYAoG8,E8q.,Barri8ter-at-Law.  8vo.  1908.  Net,U.M. 

Pollock's  Digest  of  the  Law  of  Partnership.     With  ForniK  and  an 

Appendix  on  the  Limited  Partnerships  Act,  1907,  toj^ether  with  the 

Rules  and  Formp,  1907,  1909.     Ninth  Edition.    By  Sir  Fbkdkbiok 

Pollock,  Bart.,  D.C.L.,  Barrister-at-Law,  Author  of  "Principle* 

of  Contract,"  "The  Law  of  Tort8,"  &c.     Demy  8vo.     1909.        10«. 

"  Of  the  execution  of  the  work  we  can  speak  in  terms  of  the  highest  pimise. 
The  lan^age  is  simple,  concise,  and  clear." — L-jm;  3Iagminf. 

"  Praiseworthy  in  design,  scholarly  and  complete  in  execution." — ^at.  Rfvievi. 

PATENTS.— Edmunds'  Law  and  Practice  of  Letters  Patent  for 
Inventions. — By  Lewis  Edmunds,  Esq.,  K.C.  Second  Edition.  By 
T.  M.  Sa?EVENS,  Esq.,  Barrister-at-Law.     Roy.  Svo.     1897.     U.  12*. 

Edmunds'  Patents,  Designs  and  Trade  Marks  Acts,  1883  to 
1888,  Consolidated  with  an  Index.  Second  Edition.  By  Lkwib 
Edmuitos,  Esq.,  K.C.,  D.Sc,  LL.B.     Imp.  Svo.    1896.    Net,  2a.  6d. 

Johnson's  Patentees'  Manual.— Sixth  Edition.  By  Jakbs  Johh- 
SON,  Esq.,  Barrister-at-Law  ;  and  J,  Heney  Johnson,  Solicitor  and 
Patent  Agent.     Demy  Svo.     1890.  10«.  6rf. 

Johnson's  Epitome  of  Patent  Laws  and  Practice.  Third  Edition. 
Crown  Svo.     1900.  Net,  2s.  6rf. 

Lunge's  Compulsory  Working  and  Revocation  of  Patents. — By 
Eenest  Lunge,  Esq.,  Barrister-at-Law.     Demy  Svo.     1910.     3«.  6rf. 

Morris's  Patents  Conveyancing. — Being  a  Collection  of  Precedentf, 
with  Dissertations  and  Copious  Notes  on  the  Law  and  Practice.  By 
RoBEET  MoBEis,  Esq.,  Barrister-at-Law.    Royal  Svo.    1887.      II.  6s. 

Rushen's  Critical  Study  of  the  Form  of  Letters  Patent  for 
Inventions.— By  Peecy  C.  Rushbn,  Esq.,  Chartered  Patent  Agent. 
Demy  12mo.     1908.  Net,  3«.  6d. 

Thompson's  Handbook  of  Patent  Law  of  all  Countries.— By 
Wm.  P.  Thompson.    Fourteenth  Edition.    12mo.    1908.    Net,  23.  6d. 

Thompson's  Handbook  of  British  Patent  Law.  Fourteenth  Edition. 
12mo.     1908.  -V«/,  6d. 

PAWNBROKING.— Attenborough's  Law  of  Pawnbroking. 
By  Chaeles  L.  Attenboeouoh,  Esq.,  Barrister-at-Law.  Post  Svo. 
1897.  Net,  3*. 

PEERAGE  LAW.— Palmer's  Peerage  Law  in  England.  With 
an  Appendix  of  Peerage  Charters  and  Letters  Patent  (m  EngUsh). 
By  Sii-  Francis  Beaufoet  Pauviee,  Bencher  of  the  Inner  Temple, 
Author  of  "  Company  Precedents,"  &c.    Royal  Svo.    1907.    12».  6rf. 

PLEADING.— Bullen  and  Leake's  Precedents  of  Pleadings  in 

Actions  in  the  King's  Bench  Division  of  the  High  Court  of 

J  ustice,  with  ]Sotes=     Sixth  Edition.     By  Cybil  Dodd  Esq.,  K.C., 

and  T.  Willes  Chitty,  Esq.,  Barrister-at-Law,  a  Master  of  tiie 

Supreme  Court.     Royal  Svo.     1905.  !*•  1»«- 

"  The  standard  work  on  modem  pleading."— Law  Journal. 

Eustace's   Practical    Hints    on    Pleading.-By  Alex.   Andkesoh 

Eustace,  Esq.,  Barrister-at-Law.     Demy  Svo.     1907.  &«• 

"  EspeciaUy  useful  to  young  solicitors  and  students  of  both  branches  of  the 

legal  profession."— 2/aw  Times,  May  11, 1907. 

\*  Ail  standard  Law  JForks  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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Pl^EADlHG— continued. 

Odgers'  Principles  of  Pleading  and  Practice  in  Civil  Actions  In 

the    High    Court   of  Justice.— Sixth  Edition.      By  W.    Blakk 

Odokes,  LL.D.,  K.C,  Recorder  of  Plymouth,  Author  of  "  A  Digest 

of  the  Law  of  Libel  and  Slander."     Demy  8vo.     1906.  12«.  6d. 

*'  The  Htndent  or  practitioner  who  desires  instruction  and  practical  guidance 
in  our  modem  system  of  pleading  cannot  do  better  than  possess  himself  of 
Mr.  Odgers'  book."— Low  Jnumnl. 

POISONS. — Reports  of  Trials  for  Murder  by  Poisoning. — With 
Chemical  Introductiont*  and  Notes.  By  G.  Latham  Browne,  Esq., 
Barrister- at- Law,  and  C.  G.  Stewaet,  Senior  Assistant  in  the  Labo- 
ratory of  St.  Tliomas's  Hospital,  &(■..     Demy  8vo.     1883.        12«.  6rf. 

POLICIES.— Farrer.—  rirf<!  "Vendors  and  Purchasers." 

POOR  LAAV  SETTLEMENT.— Davey's  Poor  Law  Settle- 
ment and  Removal.  By  Heebert  Davbt,  Esq.,  Barrister-at- 
Law.     Demy  8vo.     1908.  9«. 

"The  law  of  the  subject  is  most  industriously  and  lucidly  set  out  in  this 
volume." — The  Spertator. 

PORT  OF  LONDON.-  Harpers  Port  of  London  Act,  1908  ; 
with  an  Intfoduction  and  Not^s,  and  an  Appendix  of  Incorporated 
Statutes  and  Bye-Laws  affecting  the  Port.  By  R.  W.  Habpee, 
Esq.,  Barri.ster-jU-Law.     Royal  8vo.     1910.  30*. 

"  This  is  a  most  curaprehensive  work  and  includes  all  tlie  London  Dock  Acts 
and  th-'  bye-la wa  and  regulations,  altogether  a  very  complete  and  useful  work." — 
Lntc  Timfs. 

POWERS.  — Farwell  on  Powers.— A  Concise  Treatise  on  Powers. 
Secoud  Edition.  By  Geoeob  Faewkll,  Esq.,  Q.C.  (now  a  Lord 
Justice  of  Appeal),  assisted  by  W.  R.  SHEiiDON.  Esq.,  Barrister- 
at-Law.     Royal  8vo.     189.".  11.  b». 

PRINCIPAL  AND  AGENT  —Wright's  Law  of  Principal  and 
Agent.  By  E.  Blackwood  Weight,  Esq.,  Barrister-at-Law.  Second 
Edition.     DemySvo.      1901.  18». 

PRIZE  CASES.— Reports  of  Prize  Cases  determined  in  the 
High  Court  of  Admiralty,  before  the  Lords  Commissioners 
of  Appeals  in  Prize  Causes,  and  before  the  Judicial  Com- 
mittee of  the  Privy  Council,  from  1745  to  1859. — Edited  by 
E.  S.  RoscoE,  Esq.,  Barrister-at-Law  and  Admiralty  Registrar. 
2  Vols.     Royal  8vo.     1905.  Net,  21.  10«. 

"We  gladly  acknowledge  the  excellent  judgment  with  wlrich  Mr.  Roscoe 
has  performed  his  task.  The  English  Prize  Cases  will  be  a  boon  to  the  student 
of  international  law,  and  in  times  of  naval  warfare  to  the  practitioner." — Late 
Jouimal. 

PROBATE.— Nelson's  Handbook  on  Probate  Practice  (Non- 
Contentious),  (Ireland). — By  Howaed  A.  Nelson,  Esq.,  Ban-ister- 
at-Law.     Demy  8vo.     1901.  Vis.  6d. 

Powles  and  Oakley  on  Probate.— Fourth  Edition.  Part  I.  THE 
LAW.  Bv  L.  D.  PowxEs.  Esq.,  Barrister-at-Law,  District  Probate 
Registrar  for  Norwich.  Part  II.  THE  PRACTICE.  Contentious 
Practice.  By  W.  M.  F.  Wateeton,  Esq.,  Barrister-at-Law,  of  the 
Probate  Registry,  Somerset  House.  Non-Contentious  Practice.  By 
E.  LovKLL  Mansbetdge,  Esq.,  of  the  Probate  Registry,  Somerset 
House.     Demy  8vo.     1906.  II.  10s. 

"A  very  complete  guide  to  the  law  and  practice  of  probate." — Solicitors* 
Journal. 

*«*  Alt  standard  Late  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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PROPERTY.— 5««  also  "  Real  Property." 

Raleigh's  Outline  ofthe  Law  of  Property. -Demy  8vo.    1890.  7«.6«<. 

Strahan's  General  View  of  the  Law  of  Property.— Fifth  Edition. 

By  J.  A.  Steahan,  assisted  by  J.  Sinci.aib  Baxtke,  Eaqrs.,  Barm* 

ters-at-Law.     Demy  Svo.     1908.  12«.  6i. 

"  The  student  will  not  easily  find  a  better  ^neral  view  of  the  law  of  imiperty 

than  that  which  is  contained  in  this  hook."— Solidtorit*  Journal. 

"  "We  know  of  no  better  book  for  the  class-room."— Law  Timet. 

PUBLIC    MEETINGS.— Chambers'    Handbook   for    Public 

Meetings. — Including  Hints  as  to  the  Summoning  and  Management 
of  them,  and  as  to  the  Duties  of  Chairman,  &c.,  &c.,  and  Rules  of 
Debate.  Third  Edition.  By  Geoegk  F.  Chambkbs,  Esq.,  Barrister- 
at-Law.     Royal  Svo.     1%7,  ^et,  2$.  64 

QUARTER  SESSIONS.-See  also  "Criminal  Law.'* 

Pritchard's  Quarter  Sessions. — The  Jurisdiction,  Practice,  and 
Procedure  of  the  Quarter  Sessions  in  Judicial  Matters,  Criminal, 
Civil,  and  Appellate.  Second  Edition.  By  Joseph  B.  Ma.tthkw8 
and  V.  Geaham  Milwaed,  Esqrs.,  Barristers-at-Law.  Demy  Svo. 
1904.  Published  at  11.  lis.  6d.  ;  reduced  to  net,  l.*)*. 

RAILVkf AY  RATES.— Darlington's  Railway  Rates  and  the 
Carriage  of  Merchandise  by  Railway. — By  H.  R.  Daeijiioton, 
Esq.,  Barrister-at-Law.     Demy  Svo.     1893.  1/.  6i. 

Russell's  Railway  Rates  and  Charges  Orders.  The  Law  under 
the  Railway  Rates  and  Charges  Orders  Confirmation  Acts,  1891  and 
1892,  and  the  Railway  and  Canal  Trafl&c  Act,  1894,  with  Explanatory 
Notes  and  Decisions, — By  Haeold  Russell,  Esq.,  Barrister-at-Law. 
Royal  Svo.     1907.  10«.  6d. 

"Useful  both  to  the  officials  of  railway  companies  and  to  the  latter's 
customers." — Yorkshire  Post. 

"Every  branch  of  the  subject  is  treated  in  a  clear  and  succinct  manner." — 
W'esf''rn  Morning  News. 

RAILAAf  AYS.— Browne  and  Theobald's  Law  of  Railway  Conn- 
pan  ies. — Being  a  Collection  of  the  Acts  and  Orders  relating  to 
Railway  Companies  in  Great  Britain  and  Ireland,  with  Notes  of  all 
the  Cases  decided  thereon.  Third  Edition.  By  J.  H.  Balfoub 
Beowne,  Esq,,  one  of  His  Majesty's  Counsel,  and  Feank  Balfoub 
Beowne,  Esq.,  Barrister-at-Law.     Royal  Svo.     1899.  2/.  2^. 

%*  A  new  Edition  is  in  preparation. 

"  Contains  in  a  very  concise  form  the  whole  law  of  railways."— ra«  Timet. 

"It  is  difficult  to  find  in  this  work  any  subject  in  connection  with  railways 
which  is  not  dealt  with." — Law  Times.  -n  a   j  • 

"  Practitioners  who  require  a  comprehensive  treatise  on  railway  law  will  find  it 
indispensable." — Law  Journal  ^ .  , .  .     p»   •      . 

Cockburn's    Law    of    Private     Railway    Sidings    and    Private 

Traders'  Traffic— By  John  Heney  Cockbuen,   Esq.,   Solicitor, 

Author  of  "  The  Law  of  Coal,  Coal  Mining  and  the  Coal  Trade." 

Demy  Svo.     1909.  7*.  6rf. 

Disney's  Law  of  Carriage  by  Railway.— Second  Edition.   By  Henbt 

W.  Disney,  Esq.,  Barnster-at-Law.     Demy  Svo.     1909.         7*.  6rf. 

"  We  can  commend  it  to  all  students  of  this  branch  of  the  law."— Z-aio  ypUs. 

"A  very  interesting  and  useful  epitome  of  the  branch  of  law  to  which  it 

relates." —Solicitors'  Journal.  .    , 

"  Contains  much  useful  information,  and  can  be  cordially  recommended  to 

thelawyer."— Law  Times.  .^    .        r.    -i  t>     tut.,^,,^ 

Powell's  Relation  of  Property  to  Tube  Railways.-By  Maueict 

Powell,  Esq.,  Barrister-at-Law.     Demy  Svo.     1903.        Net  It.  6rf. 

RATES    AND    RATING.  — Castle's    Law  and    Practice  of 

Rating.- Fourth  Edition.    By  Edwaed  James  Castlb,  Esq.,  one 

of  His  Majesty's  Counsel,  &c.     Royal  Svo.     1903.  W.  b». 

Hamilton  and  Forbes'  Digest  of  the  Statutory  Law  relating  to 

the   Management  and    Rating  of  Collieries.-For  the  u^  of 

CoUiery    Owners,    Viewers    and    Inspectors.       By    M.    iJ.    ^ans 

Hamilton  and  Ueothaet  A.  Foebes,   Esqrs.,   BarnstOTS-at-Law. 

Demy  Svo.     1902.  Net,  lU.  6d. 

"  An  eminently  practical  work."— Z-aw  Ttrnes. 

**  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  binding: 
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REAL  PROPERTY.— Carson's  Real  Property  Statutes,  com- 
prising, among-  othera,  the  Statutes  relating  to  Preecription,  Limita- 
tion of  Actions,  Married  Women' s  Property,  Payment  of  Debts  out 
of  Real  Estate,  Wills,  Judgments,  Conveyancing,  Settled  Land, 
Partiition,  Trustees.  Being  a  Tenth  Edition  of  Shelf  ord's  Real  Property 
Statutes.  By  T.  H.  Caeson,  Esq.,  K.C.,  and  H.  B.  Bompas,  Esq., 
Barrister-at-Law.     Royal  8vo.     1902.  II.  15«. 

"  Absolutely  indlspeDsable  to  conveyancing  and  equity  lawyers." 
"  The  labours  of  thf  editor  and  assistant-editor  must  have  been  immense,  and 
the  congratulations  of  both  branches  of  the  profession  on  the  production  of  such 
a  useful  work,  so  skilfully  prepared,  are  earned  by  both  editors  and  pubUshers." 
— Law  Notes. 

De  Villier's  History  of  the  Legislation  concerning  Real  and 
Personal  Property  in  England  during  the  Reign  of  Queen 
Victoria.— Crown  8vo.     1901.  3«.  6rf. 

Digby's  History  of  the  Law  of  Real  Property.  Fifth  Edition. 
Demy  8vo.     1897.  12».  6rf. 

Leake's  Elementary  Digest  of  the  Law  of  Property  in  Land. — 

Second  Edition.    By  A.  E.  Rjlndaix,  Esq.,  Barrister-at-Law,  Editor 

of  "  Leake  on  Contracts,"  &c.     Royal  8 vo.     1909.  20«. 

"  Fills  a  want  that  has  been  felt  for  some  time,  as  it  gives  a  concise  summary 

of  the  case  law." — Larr  THmes. 

*'Thf  aim  of  the  author  of  this  book  was  to  furnish  an  elementary  treatise  on 
real  property  law  with  accuracy  and  completeness,  and  not  to  compete  with 
exist iug  and  more  elaborate  works.  The  editor  has  pursued  the  same  course, 
and  as  thirty-five  years  have  parsed  since  the  original  publication,  the  work  of 
revision  has  necessarily  been  no  easy  undertaking.  To  the  student  about  to 
embark  upon  a  course  of  real  propCTty  law  this  book  will  be  valuable,  for  the 
arrangement  of  the  subject  iB  well  carried  out,  and  the  text  is  characterised  by  a 
lucidity  which  is  not  always  to  be  found  in  tie  better  known  treatises." — Law 
Notes. 

"  We  should  like  to  see  that  chapter  (Statute  of  Uses)  pinned  up  before  the 
gaze  of  every  law  student  for  at  least  one  week,  and  then  we  think  he  would 
have  a  sufficiently  comprehensive  idea  of  the  statute,  its  effects  and  possibilities, 
for  the  remainder  of  his  natural  life.  .  .  .  The  work  is  a  first-class  addition 
to  the  existing  works  on  the  law  of  property  in  land." — Law  Student's  Journal. 

Lightwood's  Treatise  on  Possession  of  Land  :  with  a  chapter  on 
tiie  Real  Property  Limitation  Acts,  1833  and  1874. — By  John  M. 
LiaHTWOOD,  Esq.,  Barrister-at-Law.     Demy  8vo.     1894.  15*. 

Maclaurin's  Nature  and  Evidence  of  Title  to  Realty.  A  His- 
torical Sketch.  By  Riohabd  C.  Maolauein,  Esq.,  of  Lincoln's  Inn. 
DemySvo.     1901.  10».  6i. 

Shelford's  Real  Property  Statutes.— r«fe  "  Carson." 
SXrah&n.—  Vide  **  Property." 
RECORD  INTERPRETER.— A  Collection  of  Abbreviations, 
Latin  Words,  and  Names  used  in  English  Historical  Manuscripts 
and  Records.     Compiled  by  C.  T.  Maetin,  B.A.,  F.S.A.     Second 
Edition.     Demy  8vo.     1910.  16«. 

REGISTERED    LAND.— r»<fo  "Land  Transfer"  and  "York- 
shire Roiristrit'S." 
REGISTRATION.— Rogers.— Ft<fe*'Election8." 
Fox  and  Smith's  Registration  Cases.     (1886—1895.)    Royal  8vo. 

Calf,  net,  21.  10«. 

Smith's  (C.  Lacey)  Registration   Cases.    Vol.  I.    (1895—1905.) 

Royal  8vo.  Calf,  net,  21.  14». 

*^*  Parts  sold  separately.     Prices  on  application. 

Smith's  (C.  Lacey)  Registration  Cases.    VoL  II.,  Part  I.     (1906— 

1907.)  Roy.  8vo.  Net,  5s.  Part  II.  (1907—1908.)  Roy.  8vo.  JVet,  5s. 

Part  III.     (1908—1909.)     Roy.  8vo.  Mt,  6s. 

REPORTS.— Firf^  "English  Reports." 

REQUISITIONS    ON    TITLE.  — Dickins.— r«fe ''Convey- 

ancinsr." 

REVERSIONS.— Farrer. —  Vide  "Vendors  and  Purchasers." 

RIVERS     POLLUTION.— Haworth's     Rivers     Pollution.— 

Second  Edition.     By  Chablks  Joseph  Hawoeth,  Solicitor.     Roy. 

12mo.     1906.  Net,  10s.  6d. 

*,j*  All  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindings. 
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ROAD,  LAW  OF  THE.— Thatcher  and  Hartley's  Law  of  the 
Road. — Beiuy  a  Selection  of  Leading  and  other  CaaeH.  By  .1.  Welu 
Thatcher  and  D.  il.  J.  Haetlet,  Esqrs.,  Barristers-at-Law.  Demr 
8vo.     1909.  7,^  ^ 

"  This  book  fills  a  want  that  has  been  felt  for  some  time,  u  it  give*  a  ntmofac 
summary  of  the  case  law  of  the  road."— Low;  Times,  Feb.  19, 1910. 

nOMAN    LAAV.— Abdy  and  Walker's  Institutes  of  Justinian, 

Translated,  with  Notes.     Crown  8vo.     1876.  16#. 

Abdyand  Walker's  Commentaries  of  Gaius  and  Rules  of  Ulpian. 

With  a  Translation  and  Notes.     Crown  8vo.     1885.  16f. 

Sarham's  Students'  Text-Book  of  Roman  Law. — Second  Edition. 
By  C.  Nicolas  Baeham,  Esq.,  Barrister-at-Law.  Demy  12mo. 
1908.  3«.  M. 

"A  collection  of  notes,  clearly  and  simply  expressed,  upon  the  principal  topics 
of  Roman  Law  as  they  are  stated  in  the  Institutes  of  Oaius  and  Jostiiwui. 
Neatly  arranged,  and  forms  a  complete  outline  of  the  subject." — Law  Notes. 

<aoodwin's  XII.  Tables. — By  Fekdheick  Goodwin,  LL.D.  London. 
Royal  12mo.     1886.  3«.  6rf. 

Grueber's  Lex  Aquilia. — The  Roman  Law  of  Damage  to  Property : 
being  a  Commentary  on  the  Title  of  the  Digest  "  Ad  Legem  Aqui- 
liam"  (ix.  2).     8vo.     1886.  lOi.Qd. 

Holland's  Institutes  of  Justinian. — Second  Edition.  Extra  fcap. 
8vo.     1881.  5«. 

Holland  and  Shadwell's  Select  Titles  from  the  Digest  of  Jus- 
tinian.— Demy  8vo.     1881.  lit. 

Monro's  Digest  of  Justinian. — Translated.  By  C.  H.  Moneo,  M.A. 
2  vols.     Royal  8vo.     1904—1909.  Each,  net^  12«. 

"  It  is  difficult  to  express  too  high  commendation  for  the  scholarly  rendering 
of  the  text.  W  hen  the  labour  of  translation  of  the  digest  is  complete,  it  cannot 
fail  to  confer  a  benefit  on  all  who  desire  to  seek  the  f oimtain  of  the  law.  Nowhere 
is  there  collected  a  greater  maes  of  erudite  information,  of  clear  exposition  and 
logical  reasoning." — Law  Times. 

Moyle's  Imperatoris  lustinianl  Institutionum  Libri  Quattuor. — 
Fourth  Edition.     Demy  8vo.     1903.  16#. 

Moyle's  Institutes  of  Justinian.  Translated  into  English.— Fourth 
Edition.    Demy  8vo.     1906.  6». 

Poste's  Elements  of  Roman  Law.— By  Gaius.  With  a  Translation 
and  Commentary.     Fourth  Edition.     Demy  8vo.     1904.      Net,  16«. 

Roby's  Introduction  to  the  Study  of  Justinian's  Digest.    Demy 

8vo.     1886.  9*- 

Roby's  Justinian's  Digest.— Lib.  VII.,  Tit.  I.    De  Usufructu,  with 

a  Legal  and  Philological  Commentary.     Demy  Svo.     1884.  9». 

Or  the  Two  Parts  complete  in  One  Volume.    Demy  Svo.  18». 

Roby's  Roman  Private  Law  in  the  Times  of  Cicero  and  of  the 

Antonines.— ByH.J.RoBY,M.A.  2vols.  Demy8vo.  1902.  Net.ZOt. 

Sohm's  Institutes  of   Roman    Law.— Third  Edition.    Demy  Svo. 

1907.  ^^"^  16*» 

Walker's  Selected  Titles  from  Justinian's  Digest. 

Parti.  Mandati  vel  Contra.  Digest  xvn.  i.  Crown  Svo.   1879.  6#. 

Part  III.    De  Condictionibus.      Digest   xn.    1    and   4—7,  and 

Digest  xin.  1—3.     Crown  Svo.     1881.  6*. 

Walker's  Fragments  of  the  Perpetual  Edict  of  Salvius  Julianus. 

Crown  Svo.     1877.  ^*- 

Whewell's  Grotius  de  Jure    Belli  et  Pads,  with  the  Notes,  by 

W.  Whbwell,  D.D.     3  vols.     Demy  Svo.     1863.  12«. 

">'  *  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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RULING  CASES.— Campbell's  Ruling  Cases.— Arranged, 
Annotated,  and  Edited  by  Robeet  Campbell,  of  Lincoln's  Inn,  Esq., 
BarriHter-at-Law,  Advocate  of  the  Scotch  Bar,  assisted  by  other 
Members  of  the  Bar.  With  American  Notes  by  Ievino  Beownb, 
formerly  Editor  of  the  American  Reports,  the  Hon.  Leonaed  A. 
Jones,  A.B.,  LL.B.  (Harv.),  with  Supplemental  Volume  to  1907  by 
James  T.  Keen.  Royal  8vo.  1894-1908.  Complete  in  27  Volumes. 
Half  vellum,  gilt  top.     Price  for  the  set,  net,  26/. 

*0*  The  Volumes  sold  separately,  net,  each  II.  5s. 


I. — Abandonment—  Action. 

II. — Action  -  Amendment. 

ill. — Ancient  Light— Banker. 

IV.-  Bankruptcy— Bill  of  Lading. 

v.— Bill  of  Sale— Conflict  of  Laws. 

VI.— Contract. 

VII. — Conversion—  Counsel. 
VIII.— Criminal  Law— Deed. 

IX.— Defamation  —  Dramatio  and 
Musical  Copyright. 

X. — Easement—  Estate. 

XI.— Estoppel—  Execution. 

XII.— Executor — Indemnity. 
XIII. — Infant—  Insurance. 


XIV.—  Insurance— Interpretation. 

XV.— Judge—  Landlord  and  Tenant. 
XVI.—  Larceny—  Mandate. 
XVII.— Manorial  Right- Mistake. 
XVIII.— Mortgage—  Negliger\ce. 

XiX.— Negligence-  Partnership. 

XX.—  Patent. 

XXI.— Payment— Purchase  for  Value 

without  Notice. 
XXII.-  Quo  Warranto— Release. 
XXiil.-  Relief— Sea. 
XXIV.— Search  Warrant-  Telegraph. 
XXV. -Tenant-  Wills. 
XXVI.— Table  of  Cases ;  Index. 


XXVII. — Supplementary  Volume,  bringing  the  Work  down  to  1907. 

THIS  SERIES  PBESENTS— 

The  best  Engli^<h  Decisions  (in  full), 

From  the  earlier  Reports  to  the  present  time, 

Grouped  under  topics  alphabetically  arranged. 

UNDER  EACH  TOPIC  IS  GIVEN— 

A  "  Rule  "  of  law  deduced  from  the  cases ; 
The  early  or  "  leading  "  case  (in  full) ; 
English  notes  abstracting  collateral  cases  ; 
American  notes. 

THE  OBJECT  OF  THE  SERIES  IS— 

To  state  legal  principles  clearly, 

Through  cases  of  accepted  authority, 
With  sufficient  annotation 

To  aid  the  application  of  these  principles 
to  any  given  state  of  facts. 
<«  The  Series  has  been  maintained  at  a  high  level  of  excellence."— 

The  Times. 

EXTBAOTS  FEOM  PeESS  NOTICES. 

"  A  Cyclopeedia  of  law  ....  most  ably  executed,  learned,  accurate,  clear,, 
concise ;  but  perhaph  its  chief  merit  is  that  it  impreHse^  on  us  what  the  practising 
English  lawyer  is  too  apt  to  forget— that  English  law  really  is  a  body  of  prin- 
ciples."— 2'he  Britinh  Beview. 

"  One  of  the  most  ambitiou.s,  and  one  of  the  most  generally  useful  legal  worka 
which  the  present  century  has  produced."—  Literature.. 

"  A  perfect  storehouse  of  the  prmciples  established  and  illustrated  by  our 
case  law  and  that  of  the  United  States." — Law  Times. 

"  The  general  scheme  appears  to  be  excellent,  and  its  execution  reflects  the 
greatest  credit  on  everybody  concerned.  It  may,  indeed,  be  said  to  constitute 
the  high-water  mark  of  the  science  of  book-making." — Saturday  Beview. 

"  A  work  of  unusual  value  and  interest." — Solicitors*  Journal. 

"The  English  Ruling  Cases  seem  generally  to  have  been  well  and  carefully 
chosen,  and  a  great  amount  of  work  has  been  expended.  .  .  .  Great  accuracy 
and  care  are  shown  in  the  preparation  of  the  Notes." — Law  Quarterly  Beview. 

Supplemental  Volume. 

"Those  who  have  included  in  their  library  Mr.  Campbell's  collection  of 
leading  cases  will  find  this  an  indispensable  addition  to  the  series,  for  it  contains 
all  the  new  matter— English  and  American -which  has  grown  up  round  the 
selected  authorities  since  the  issue  of  the  original  twenty-six  voliunes."— Law/ 
Journal. 

*,*  All  standard  Law  Works  are  kept  in  Stocky  in  law  calf  and  other  bindingi. 
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SALE.  -Blackburn's  Contract  of  Sale.    A  Treatiae  on  the  Bfleot  of 

the  Contract  of  Sale  on  the  Legal  Rights  of  Property  and  PoHMflsion  In 
&oo.ls.  Wares,  and  Merchandise.  By  Lord  Blaokbubn.  Third  Edit. 
Rv  William  Norman  Raebub.v  and  Lkonabd  Chables  Thoicab, 
EKjrs,,  Barristers-at-Law.     Royal  8vo.     i9l0.  II.  6«'. 

"  Brings  the  law  up  to  date.  ...  A  complete  statement  of  the  prindnlM 
of  th"  law."-  Solicito  >!'  Journal,  Ffb.  26.  1910. 

''  Ti  e  work  of  revision  appears  to  be  ex  ellently  done  throughout,  and  we  can 
cordially  recommend  the  trea-i-e  as  an  undoubted  authority  upon  the  subjaet 
with  which  it  deals."— ^aw  Students*  Journal,  March,  1910. 

SALVAGE.— Kennedy's  Treatise  on  the  Law  of  Civil  Salvage 

Jby  The  Right  Hon.  Lord  Justice  Kknnkdy,  a  Lord  Jastice  of 

Appeal.     Second  Edition.     By  A.  R.  Kennedy,  Esq.,  Barrister-at- 

Law.     Royal  8vo.     1907.  15«. 

**  The  whole  subject  is  explained  in  the  present  work  in  a  manner  at  once 
lucid  and  interesting."— iSoKcitora'  Journal,  June  8, 1907. 

SETTLED  l^AND,— Vide  "  Conveyancing "  and  " Forms." 

SHERIFF  LAVf.— Mather's  Connpendlum  of  Sheriff  and  Exe- 
cution Law.  Second  Edition.  By  Philip  E.  Matheb,  Solicitor  and 
Notary.     Royal  8vo.     1903.  U.  10«. 

"  We  think  that  this  book  will  be  of  very  great  aseistance  to  any  persons  who 
may  till  the  positions  of  high  sheriff  and  under-sheriff  from  this  time  forth.  The 
whole  of  the  legal  profession  will  derive  great  advantage  from  having  thk 
volume  to  consiUt." — Law  Times. 

SHIPPING.— Carver.— Fi<^e  ♦♦  Carriers." 

Marsden's  Digest  of  Cases  relating  to  Shipping,  Admiralty, 
and  Insurance  Law,  down  to  the  end  of  1897. — By  Rboinaij) 

G.  Maesdbn,  Esq.,  Barrister-at-Law,  Author  of  "The  Law  of 
CoUisions  at  Sea."     Royal  8vo.     1899.  U.  10#. 

Temperley's  Merchant  Shipping  Acts.— By  Robebt  Tkkpeblkt, 
Esq.,  Barrister-at-Law.  Second  Edition,  comprising  the  Merchant 
Shipping  Acts,  1894  to  1907,  with  Notes,  and  an  Appendix  of  Orders 
in  Council,  Rules  aud  Regulations,  Official  Forms,  &c.  By  the 
AuTHOE  (now  a  Solicitor  of  the  Supreme  Court),  and  Hxtbebt  Stuabt 
MooEE,  Esq.,  Barrister-at-Law,  assit^ted  by  Ajupeed  Bucknill,  Esq., 
Barrister-at-Law.     Royal  8vo.     1907.  U.  10». 

*•  The  book  is  a  monument  of  industry,  careful  comparison,  and  exact 
knowledge,  and  nothing  has  b>  en  spared  to  make  the  Acts  intelligible  to  all 
willing  to  understand  them,  but  to  many  of  whom,  perhaps,  opportimity  for 
prolonged  study  is  denied." — Law  Quarterly  Beview,  January,  1908. 

SIERRA    LEONE.— Rules  of  the  Supreme  Court  of  the 

Colony  of  Sierra  Leone.     Royal  8vo.     1908.  Net,  3».  6d. 
Ordinances  of  the  Colony  of  Sierra  Leone. — 

Vol.       I.     IHII— 1899.     Royal  8vo.     1908.  Net,  2#.  6rf. 

Vol.     II.     1900  —  1904.     Royal  8vo.     1909.  Net,  3«.  6«f. 

VoL  III.     1905— i  908.     Royal  8vo.     1909.  Net,  4s.  6d. 

Vol.  IV.     Orders  and  Index.     Royal  8vo.     1909.  Net,  i$.  6d. 

SLANDER.— Odgers.—  ri<i«  "Libel  and  Slander." 
SMALL     HOLDINGS.— Johnson's     Small     Holdings    and 
Allotments.— Second  Edition.     By  Geoegb  Aethue  Johnson,  Esq., 
Barrister-at-Law.     Royal  8vo.     1909.  Net,  16#. 

Spencer's  Small  Holdings  and  Allotments  Act,  1908.  With 
Explanatory  Notes.  Also  Circular  Letters  and  Rules  and  Regula- 
tions of  the  Board  of  Agriculture  and  Fisheries,  and  Trewury 
Minutes,  and  Forms  for  use  under  the  Act.  By  A.  J.  Spknckb,  E*q. , 
BHrriHter-at-Law,  Author  of  "Agricultural  Holdings  Acta,  &o. 
Demy  8vo.     1909.  ''•  ***• 

"  The  whole  work  contains  very  full  guidance  and  information  m  to  th« 
statute  and  its  practical  workmg."—Solicitors'  Journal. 
^  *  ^a  standard  Law  Works  are  kept  in  Stock, »»  law  ealf  and  other  bimdrnga. 


S4  .  STEVENS  AND  SONS,  LIMITED, 

SOLICITORS.  —  Cordery's  Law  relating  to  Solicitors  of  the 
Supreme  Court  of  Judicature.  With  ^n  Appeudix  of  Statutes 
and  Rules,  the  Colonial  Attomies  Relief  Acts,  and  Notes  on  Appoint- 
ment* open  to  Solicitors,  and  the  Ri^fht  to  Admission  to  the  Colonies, 
tx)  uhich  is  added  an  Appendix  of  Precedents.  Third  Edition.  By 
A.  CoRDKBT,  Esq.,  Barrihter-at-Law.     Demy  8vo.     1899.         II.  1«. 

"  The  leading  authority  on  the  law  relating  to  8()licitor«." — Law  Journal. 
"  A  complete  compendium  of  the  law." — Law  Times. 

SPECIFIC  PERFORMANCE.  — Fry's  Treatise  on  the 
Specific  Performance  of  Contracls.  By  the  Right  Hon.  Sir 
Edwaed  Fey.  Fourth  Edition.  By  W.  D.  Rlwuns,  Esq.,  K.C. 
Royal  8vo.     1903.  \l.  16*. 

"  The  leadiner  authority  on  its  subject." — Law  Journal. 

"  Mr.  Rawlms  has  acquitted  himself  of  his  responsible  tAsk  with  Bi(rnal 
ability." — Law  Times. 

STAMP  LAWS.— Highmore's  Stamp  Laws. — Being  the  Stamp 
At!tt(  of  1891  :  with  the  Acts  amending  and  extending  the  same^ 
including  the  Finance  Act,  1902,  together  with  other  Acts  imposing 
or  relating  to  Stamp  Dutips.  and  Notes  of  Decided  Cases ;  also  an 
Introduction,  and  an  Appendix  containing  Tables  showing  the  com- 
parison with  the  antecedent  Law.  Second  EJdition.  By  Sir  Nathaniei. 
Joseph  Hiohmokb,  Assistant -Solicitor  of  the  Inland  Revenue.  Demy 
8vo.    1902.  10«.  6rf. 

"  The  recognized  work  on  the  subject." — Law  Quarterli/  Review. 

"This  edition,  like  the  former  one,  will  be  found  of  the  sreatest  tiae  by 
solicitors,  officers  of  companies,  and  men  of  business." — Law  Journal. 

*'  A  very  comprehensive  volume,  fulfilling  every  requirement." — Justice  of 
the  Pence. 

'•  Mr.  Highmore's  '  Stamp  Lawa'  leaves  nothing  undone." — Tlw.  Civilian. 

STATUTES,  and  vuie  •♦  Acts  of  Parliament." 

Chitty's  Statutes.-  The  Statutes  of  Practical  Utility,  from  the 
earliest  times  to  1894,  with  Supplemental  Volumes  to  15^07  inclusive. 
Arranged  in  Alphabetical  and  Chronological  Order:  with  Notes  and 
Indexes.  Fifth  Edition.  By  J.  M.  Lblt.  Esq.,  Barrister- at- Law. 
R<.yal  8vo.     \h  Volumei.     1894-1907.  17/.  17«. 

Supplementary  Volume,  1895  to  1901,  Inclusive.     Consolidated 
with  Index.     May  be  had  separately.  21.  2s. 

Supplementary  Volume,  1902  to  1907,  Inclusive.    With  Index. 
May  be  had  separately.  21.  2a. 

"To  those  who  already  posoess  'Chitty's  Statutes'  this  new  volume-  i* 
iTi(lisp«»nsal)le." — Law  Notes. 

Annual  Supplements  for  1908.     15.».     1909.     7j».  6rf. 
Annual  Supplements  from  1896  can  be  had  separately. 

'*  It  is  a  book  which  no  public  library  should  be  without." — 
Speetat'jr. 

••A  work  of  permanent  value  to  the  practising  lawyer." — Solieitort* 
.Journal. 

"  Indispensable  in  the  library  of  every  lawyer." — Saturday  Revxew. 

"To  all  concerned  with  the  laws  of  England,  Chitty's  Statutes  of 
Practical  Utility  are  of  essential  importance,  whilst  to  the  practisingr 
lawyer  they  are  an  absolute  necessity." — Law  Ttmes. 

"The  lawyer's  Bible  is  the  'Statutes  of  Practical  Utility '—that 
they  are  his  working  tools,  even  more  than  accredited  text-books  or 
'authorised  reports.'  More  than  one  judge  has  been  heard  to  say 
that  with  the  '  Statutes  of  Practical  Utility'  at  bis  elbow  on  the 
bench  he  was  apprehensive  of  no  difficulties  which  might  arise."  — 
The  Times. 

•  *  ./ill  ffarifiard  l,n^r>  U'n-rkit  are  kept  *"  A'ri/!*.  t .,  /atr  luitt  iinti  nrKrrr  hxnditu/^. 
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STATUTE  LA^V.  -Wilberforceon  Statute  Law.  The  Fnnoipl«t 
which  jrovem  the  Construction  and  Operation  of  Htatntes  By  B. 
WiLBKBPOBCB,  Esq.,  a  Mawter  of  the  Supreme  Court.      ISHl.         18t. 

STOCK  EXCHANGE.— Schwabe  and  Branson's  Treatise 
on  the  Laws  of  the  Stock  Exchange. — Bv  Walter  S.  Schwabb 
and  G.  A.  H.  Bbanson,  Esqrs.,  Barristers-at-Law.  Demy  8vo. 
1905.  12jj.  6rf. 

"This  book  gives  a  clear  and  comprehensive  account  of  the  constitution  of 
the  London  Stock  Exchanf^e  and  of  the  nature  of  Stock  Ex'^hange  tranaacuonM, 
as  well  as  of  the  legal  rules  applicable  in  respect  thereof."— Laio  Quarterly  Review. 

"A  clenr  and  practical  account  of  the  method  in  which  the  business  of  tha 
Stock  Exchange  is  conducted,  and  of  the  law  relatintf  thereto."—  Law  Timft. 

"  The  best  guide  we  know  to  the  nature  of  Stock  Exchange  transactions." — 
TTie  Spectator. 

*'  That  the  treatise  will  be  acceptable  to  lawyers  and  laymen  alike  we  have  no 
doubt.  We  have  satisfied  ourselves  that  the  legal  portion  is  a  sound,  and  in  all 
respects  satisfactory,  piece  of  work." — Law  JoumaL 

STUDENTS'  CASES.—  Vide  "  Leading  Cases." 

SUCCESSION.— Holdsworth  and  Vickers  Law  of  Succes- 
sion, Testamentary  and  Intestate.    DemySvo.     1899.         I0».6d. 

SUMMARY  CONVICTIONS.— Paley's  Law  and  Practice  of 
Summary  Convictions  under  the  Summary  Jurisdiction  Acts, 
1848 — 1899;  including  Proceedings  Preliminary  and  Subse- 
quent to  Convictions,  and  the  Responsibility  of  Convicting 
Magistrates  and  their  Officers,  with  the  Summary  Jurisdic- 
tion Rules,  1886,  and  Forms.— Eighth  Edition.  Bv  W.  H. 
Macnamaba.,  Esq..  a  Master  of  the  Supreme  Court,  and  Ralph 
Neville,  Esq.,  Barrister-at-Law.     Demy  8vo      ii<04.  II.  5$. 

TAXPAYERS'  GUIDES.—  rufc^'lnoome."  and  "  Land  Tax." 

THEATRES    AND    MUSIC    HALLS. -Geary's    Law   of 

Theatres  and  Music  Halls,including  Contracts  and  Precedents 
of  Contracts.— By  W.  N.  M.  Gbaby,  J. P.  With  Hintorical  Introduc- 
tion.    By  JAMB^  WiLLiAMb,  Esq..  BarriHt^r-aT-Lrtw.     svo.     I«85.     5f. 

TITLE.— Jackson  and  Gosset.—  rirf^ '*  Investigation  of  Title." 

TORTS.— Addison  on  Torts.— A  Trnatiwe  on  the  Law  of  Torts  ;  or 
Wrougs  and  their  Remedies.  Eighth  Edition.  By  William  Edwabd 
GOKDON,  Esq.,  and  Waltee  Hussey  Gbiffith,  Esq.,  Barristers- at- 
Law.     Royal  8vo.     1906.  \l.  \S$. 

"  As  a  practicBl  guide  to  the  statutory  and  case  law  of  tort«  the  present 
edition  wiU  be  found  very  reliable  and  complete  "-Solicitors  Joum-i. 

» '  Addison  on  Torts '  is  essentially  the  practitioner's  text-bo  .kTh^  learned 
editors  have  done  their  work  exceedingy  well,  and  the  eighth  edition  of 
'  AddTson^wUl  no  donbt  enjoy  the  favour  of  the  legal  profession  m  .s  hi^h  a 
degree  as  any  of  its  predecessors."— Law  Journal. 

"  The  eighth  e  lition  is  the  most  important  that  ^^8,^^°  i'!«"ed  of  late  year., 
mninlv  because  it  suppUes  a  want  that  has  been  wi  lely  felt  m  regard  to  negU- 
SS  and  iu4alSes8.  Chapter  I.  has  been  entirely  recast  an. InumTou. 
SSes  WiU  l.e^found  throughout  the  text.  It  is  b  .t  natural  that  this  ed^t.om 
Sd  b^larglr  than  its  pr^ecessors,  but  this  increase  is  fully  juatitied  in  every 
way." — Law  Times. 
Bigelow's  Law  of  Torts.-  By  Mklvillk  M.  Biqblow,  Ph.D. 
Harvard.     Third  Edition.     Demy  Hvo.     19o8.  12».  6rf. 


Kenny's  Selection  of  Cases  lllustrat.ve  of  t^®,^"^''^'^^^;^^  °^ 
Torts.-By  C.  S.   Kenny,  LL.D.,  Bamster-at-Law.     Demy  8to. 

1904.  ^''^  ^^''  ^'• 
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TORTS— contint4ed. 

Pollock's  Law  of  Torts:  a  Treatise  on  the  Principles  of  Obligations 
arising  from  Civil  Wrongs  in  the  Cortunon  Law.  Eighth  Edition. 
By  Sir  Fbkdebick Pollock,  Bart.,D.C.L.,  Barrister- at-Law,  Author 
of  "  Principles  of  Contract,"  "  A  Digest  of  the  Law  of  Partnership," 
&c.     Demy  8vo.     1908.  1/.  5.«. 

"  Concise,  logically  arranged,  and  accurate." — Law  Times. 

"Incomparably  the  best  work  that  has  been  written  on  the  subject."  — 
lAUrature. 

"A  book  which  is  well  worthy  to  stand  beside  the  companion  volume  on 
*  Contracts.'  Unlike  so  many  law-books,  espedaUy  on  this  subject,  it  is  no  mere 
digest  of  cases,  but  bears  the  impress  of  the  mind  of  the  writer  from  beginning 
to  end." — Lata  Journal. 

Radcliffe  and  Miles'  Cases  illustrating  the  Principles  of  the 
Law  of  Torts. — By  Fbanois  R.  Y.  Radcliffk,  Esq.,  K.C.,  and 
J. C. Miles,  Esq.,  Barrister- at-Law.   DemySvo.    1904.    Net,l2a.6d. 

TRADE  MARKS. — Sebastian  on  the  Law  of  Trade  Marksand 
their  Registration,  and  matters  connected  therewith,  including  a 
chapter  on  Qoodwill ;  the  Patents,  Designs  and  Trade  Marks  Acts, 
1883-8,  and  the  Trade  Marks  Rules  and  Instructions  thereunder; 
with  Forms  and  Precedents;  the  Merchandize  Marks  Acts,  1887-94, 
and  other  Statutory  Enactments ;  the  United  States  Statutes,  1870-82, 
and  the  Rules  and  Forms  thereunder ;  and  the  Treaty  with  the  United 
States,  1877.  By  Lbwis  Boyd  Sebastian,  Esq.,  Barrister-at-Law. 
Fourth  Edition.  By  the  Author  and  Haeey  Baibd  Hehhuto,  Esq., 
Barrister-at-Law.    Royal  8vo.     1899.  II.  lOt. 

*f^*  A  new  Edition  is  in  preparation. 

"  Stands  alone  as  an  authority  upon  the  law  of  trade-marks  and  their  regis- 
tration."— Law  Journal, 

"  It  is  rarely  we  come  across  a  law  book  which  embodies  the  results  of  yean 
of  careful  investigation  and  practical  experience  in  a  branch  of  law,  or  that 
can  be  unhesitatingly  appealed  to  as  a  standard  authority.  This  is  what  can  be 
said  of  Mr.  Sebastian's  XMo\."—SolicHon*  Journal. 

Sebastian's  Law  of  Trade  Mark  Registration  under  the  Trade 
Marks  Act,  1905. — By  Lewis  Boyd  Skbasoian,  Esq.,  Barrister- 
at-Law.     Royal  8vo.     1906.  It.  6rf. 

*'  Mr.  Sebastian  has  written  a  brief,  though  instructive.  Introduction  to  the 
Act  of  1905,  which  has  consolidated  and  amended  the  law  relating  to  the  Regis- 
tration of  Trade  Marks,  and  his  notes  are  clear  and  adequate."— Lato  Journal. 

Sebastian's   Digest  of  Cases  of    Trade    Mark,  Trade   Nanne, 

Trade  Secret,  Goodwill,  &c.,  decided  in  the  Courts  of  the  United 

Kingdom,  India,  the  Colonies,  and  the  United  States  of  America. 

ByLEWis  Boyd  Sebastian,  Esq.,  Barrister-at-Law.  8vo.  1879.    1/,  1». 

"  Will  be  of  very  great  value  to  all  practitioners  who  have  to  advise  on  matters 
connected  with  trade  marks." — Solicitor^  Journal. 

TRADE    UNIONS.  —  Assinder's    Legal    Position    of   Trade 

Unions.      By  G.   F.   Assindee,   Esq.,   Barrister-at-Law.      Demy 

I2mo.     1906.  Net,  2s.  6d. 

•'  In  this  little  work  Mr.  Assinder  has  with  great  clearness  and  ability  sketched 
the  legal  position  of  trade  unions." — Law  Journal. 

Draper's  Trade  Unions  and  the  Law.— By  Waewick  H.  Dbapeb, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1906.  Net,  6d. 

Pennant's  Trade  Unions  and  the  Law. — By  D.  F.  Pennant,  Esq., 

Barrister-at-Law.     Royal  12mo.     1905.  6«. 

*^*All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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TRAMWAYS.  — Robertson's  Law  of  Tramways  and  Light  Rail- 
ways in  Great  Britain  (3rd  Edition  of  burton  h  ••  Tram «^ ay  Acta 
of  the  United  Kingdom  ") :  oomprising  the  StatuteH  relating  to  Tram- 
ways and  Light  Rail-way^  in  England  and  S.K)tlHnd,  with  full 
Notes  ;  the  Tramways  and  Light  Railways  RuleH  ;  the  RegulationH, 
By-Laws  and  Memoranda  issued  by  the  Board  of  Trade;  the 
Standing  Orders  of  Parliament ;  the  General  Orders  under  the 
Private  Legislation  Procedure  (Scotland)  Act,  1899  ;  and  Disser- 
tations on  Locus  Standi  and  Rating.  By  G.  Stuaet  Robkbtsoit, 
M.A.,  Esq.,  Barrister-at-Law.     Royal  8 vo.     1903.  U.  6». 

TRANSVAAL.— Transvaal  Proclannations,  1900—1902.  Re- 
vised.    1904.     8vo.  1/.  6,, 

TRUSTEES  (Corporate).— Allen's  Law  of  Corporate  Exe- 
cutors and  Trustees.  By  Eentbst  Kino  Allen,  Esq.,  Barrister- 
at-Law.     Demy  Bvo.     1906.  6». 

TRUSTS  AND  TRUSTEES.— Ellis' Trustee  Acts,  includkig 
a  Guide  for  Trustees  to  Investments.  Sixth  Edition.  By  L.  W. 
Byrne,  Esq.,  Barrister- at-Law.     Roy.  12mo.     1903.  6*. 

Qodefroi's  Law  Relating  to  Trusts  and  Trustees. — By  the  late 
Heney  Godefeoi,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  Third 
Edition.  By  Whitmoee  L.  Richaeds  and  Jahes  I.  Stielino,  Esqrs., 
Barristers-at-Law.     Royal  Bvo.     1907.  II.  18*. 

"  There  is  the  same  scrupulous  attfntinn  to  every  detail  of  trustees'  rivhta  and 
duties,  the  ^ame  critical  analysis  of  all  the  nuances  of  trusts  and  other  equitable 
iut*  rests,  the  same  careful  comparison  of  all  the  decisions — sometimes  apparently 
corflicting — on  the  different  branches  of  this  complicated  subject,  which  made 
pi  evious  editions  so  useful  even  to  the  expert." — Law  Juunuil. 

UNITED  STATES.— Stimson's  Law  of  the  Federal  and  State 
Constitutions  of  the  United  States.  ByFEEDEEio  Jesup  Stuisow, 
Esq.,  Author  of  "American  Statute  Law."     1908.  Net,  \bt. 

USAGES  OF  TRADE.— Aske.-Ftcfe"  Custom." 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and 
Pu  rohasers. — A  Treatise  on  the  Law  and  Practice  relating  to  Vendors 
and  Purchasers  of  Real  Estate.  By  the  late  J.  Heney  Daet,  Esq. 
Seventh  Edition.  By  Benjamin  L.  Cheeey,  one  of  the  Editors  of 
'*  Prideaux's  Precedents  in  Conveyancing,"  G.  E.  Tyeeell,  Asthub 
Dickson  and  Isaac  Maeshall,  assisted  by  L.  H.  Elphinstone,  Esqrs., 
BarriMters-at-Law,     2  vols.    Royal  8vo.    1906.  3/.  16«. 

"  There  are  traces  throughout  the  book  of  an  unstinted  expenditure  of  skill 
and  labour  in  the  preparation  of  this  edition  which  will  maintain  the  position  of 
the  book  as  the  foremost  authority."— /--aw  Quarterly  Review. 

"  The  work  remains  a  great  conveyancing  classic." — Law  Journal. 

"  To  the  young  and  to  the  staid  practitioner  having  any  pretensions  to  con- 
veyancing work,  we  unhesitatingly  say.  Procure  a  copy  at  once."— Zrfii*  Students' 
Journol. 

"  This  work  is  a  classic,  and  quite  beyond  our  criticism."— Law  Notes. 

Farrer's  Precedents  of  Conditions  of  Sale  of  Real  Estate,  Re- 
versions, Policies,  &c.;  with  exhaustive  Footnotes,  Introductory 
Chapters,  and  Appendices.— Second  Edition.  By  Feedeeiok  Edwaed 
Faeeee  and  Thomas  Pakenham  Law,  Esqrs.,  Barristers-at-Law. 

Royal  8vo.     1909.  ,  ^^^ 

"  Mr.  Farrer  has  written  a  rare  thing— a  new  book  which  will  be  of  real  value 

in  a  conveyancer's  library."— Z/fflt»  Journal. 

'*  The  notes  are  essentially  practical."— Late  Times. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases,  and 

Mortgages  of  Land.— Second  Edition.    By  W.  L.  Haoon,  Esq., 

Barrister-at-Law.    Demy  8vo.     1893.  10*.  6rf. 

Webster's  Law  Relating  to  Particulars  and  Conditions  of  Sale 

on  a  Sale  of  Land.— Third  Edition.     By  W.  F.  Websteb,  Esq., 

Barrister-at-Law.     Roy.  8vo.     1«07.  ^     ,     »    r      ^k^'' 

"■  Conveyancers  will  assuredly  find  this  volume  of  much  value.  -Law  Times. 
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V^AR,  DECLARATION  OF.— Owen's  Declaration  of  War.— 
A  Survey  of  the  Position  of  BelligerentH  and  Neutrals,  with  relative 
considerations  of  Shipping  and  Marine  Insurance  during  War.  By 
Douglas  Owkn,  Esq.,  Barrister-at-Law.  Demy  8vo.  Ib89.  II.  U. 
Owen's  Maritime  Warfare  and  Merchant  Shipping. — A  Summary 
of  the  Rights  of  Capture  at  Sea.  By  Douolas  Owkn,  Esq.,  Bar- 
rister-at-Law.    Demy  8vo.     1898.  Net,  2$. 

VfAR  ON  LAND.— Holland's  Laws  of  War  on  Land.— By 
T.  K.  Holland,  Et.q.,  K.C.     Demy  8vo.     1908.  Net,  6s. 

V^ATER.— Bartley's  Metropolis  Water  Act,  1902.— By  Douglas 
C.  Babtlky,  Esq.,  Barrister-at-Law,  Author  of  "Adulteration  of 
Food."      Royal  I'imo.     1903.  6«. 

^VEIGHTS  AND  MEASURES.— Bousfield's  Weights  and 
Measures  Acts,  1878  to  1904.  With  the  Board  of  Trade  Regu- 
lations and  other  Statutes  relating  thereto.  By  W.  Eric  Bous- 
rrEiD,  Esq.,  Barrister-at-Law,  with  a  Preface  by  W.  R.  Bousfikld, 
Esq.,  K.C.     Demy  8vo.     1907.  6». 

WILLS.— Theobald's  Concise  Treatise  on  the  Law  of  Wills. — 

Seventh  Edition.     By  H.  S.  Thbobald,  Esq.,  one  of  His  Majesty's 

Counsel.     Royal  8vo.      1908.  1/.  16«. 

'•  Indispensable  to  the  conveyancing  practitioner." — Law  Times. 

"  CompreheuKive  thuu^b  easy  to  one,  and  we  advise  all  conveyancers  to  get  a 

eopy  of  it  without  loss  of  time." — Lav  Journal, 

"  Of  great  ability  and  value.    It  bears  on  every  page  traces  of  care  and  sound 
judgment." — Solicitors*  Journal. 

Weaver's  Precedents  of  Wills. — A  Collection  of  Concise  Precedents 
of  WiUs,  with  Introduction  and  Notes.  Second  Edition.  By 
Chaeles  Wkaveb,  B. A.,  Solicitor.     Demy  8vo.     1904.  5». 

"  The  notes,  like  the  forms,  are  clear  and,  so  far  as  we  have  tested  them,  accu- 
rate .  .  .  oanro'  fail  to  be  of  service  to  the  young  practitioner."     Law  Times. 
WINDING   UP.  — Palmers.— nrf^  "Company  Law." 
V/ORKMEN'S     COMPENSATION.-Firminger's  Work- 
men's Compensation   Acts,  1906  and  1909,  and  the  County 
Court  Rules  relating  thereto.    WithNotes.    Second E<iition.    By 
F.  L.  FiRMiNOEE,  Esq.,  Barri^ter-at-Law.  Crown  8  vo.   1910.  Ktt^&s. 
Knowles'  Law  Relating  to  Compensation  for  Injuries  to  Work- 
men.— Being  an  Exposition  of  the  Workmen's  Compensation  Act, 
1906,  and  of  the  Case  Law  relevant  thereto.     Second  Edition.     By 
C.  M.  Knowles,  Esq..  Barrister-at-Law.  Demy  8vo.  1907.    Net,  8#. 
'*  There  if  an  excelJrnt  introduction,  and  the  various  sections  of  the  Act  are 
fully  annotated.     The  book  is  a  timeiy  ouh,  and  should  be  appreciated  by  both 
biau<  he- of  the  legal  prof »8si  ii."~  Lav  Tildes. 

*'  Mr.  Kdow1»-»  has  produced  an  able  commentary  on  the  Act."—/  aw  Journal. 

"The  subject  is  treated  lu  a  saiisfattory  way  " — Solvitors'  Journal. 

Lawes'  Law  of  Compensation  for  Induitrjal  Diseases.-  Being 

an  AnnotJition  of  Section  8  of  the  Workmen's  Cnmpen-ation  Act, 

1906.  ■«iih  Chapters  upon  tbe   Powers   and   Duties   of   C^^rtfying 

Surgeons  and  Medical  Referees  :  and  the  Rules,   Regulations  Hud 

Foims  relevant  thereto ;  «nd  including  a  Special  Treatise  upon  every 

Disease  to  which  the  Act  now  applies,  together  with  the  Special 

Rules  or  Regulations  made  uuder  the  Factory  and  Workshop  Acts 

for  the  Prevention  of  such  Diseases.     By  tDWAHD  Thoento>  Hiuo 

Lawks,  Esq  .  Barrister-at-Law.     Demi  8vo.     19o9.  Is.  6d. 

*'  The  work  is  carefully  done,  and  will  be  found  very  useful."  -  Law  /ovmal. 

Robertson  and  Glegg's  Digest  of  Cases  under  the  Workmen's 
Compensation  Acts.     Royal  8 vo.     1902.  Net,  10s. 

V^RONGS.  -Addison.  Bigelow,  Kenny,  Pollock,  Radclif.e  and 
Mi '63.      nW^"Tort.s" 

YORKSHIRE  REGISTRIES.— Haworth's  Yorkshire  Regis- 
tries Acts,  1884  and  1885.— With  Forms,  Rt-les  and  Practical 
N<  tes  on  the  Registration  of  Documents.  By  Chart.ks  J.  Hawoeth, 
Solicitor.     Royal  12mo.     1907.  Net,  5s. 
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The  objects  of  the  Review  include — 

The  discussion  of  current  decisions  of  importance  in  the  Courts  of  this 
country,  and  (so  far  as  practicable)  of  the  Colonies,  the  United  States, 
British  India,  and  other  British  Possessions  where  the  Common  Law  is 
administered. 

The  consideration  of  topics  of  proposed  legislation  before  Parliament. 

The  treatment  of  questions  of  immediate  political  and  social  interest  in 
their  legal  aspect. 

Inquiries  into  the  history  and  antiquities  of  our  own  and  other  systemfl 
of  law  and  legal  institutions. 

Endeavour  is  also  made  to  take  account  of  the  legal  science  and  legisla- 
tion of  Continental  States  in  so  far  as  they  bear  on  general  jurisprudence, 
or  may  throw  light  by  comparison  upon  problems  of  English  or  American 
legislation. 

The  current  legal  literature  of  our  own  country  receives  careful  atten- 
tion ;  and  works  of  serious  importance,  both  English  and  foreign,  are 
occasionally  discussed  at  length. 


*'The  *  Law  Quarterly  '  (January,  1909)  is  well  packed  with  learned  diwiertatioTii 
as  well  as  with  Notes  and  Reviews  which  may  be  considered  the  lighter  side  of  the 
issue.  Leg-al  experts  may  always  count  on  finding  some  article  on  their  special 
subject — more  general  readers  will  find  an  arti(!le  by  the  Editor  on  '  Government  hj 
Committees  in  England.'  " — Saturday  Review,  January  50,  1909. 
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Addison  on  Contracts. — A  Treatise  on  the  Law  of  Contraot«.  Eleventh 
Edition.  By  Wiixiam  E.  Goedon  and  J.  Ritchib,  Esqw.,  Barristera- 
at-Law.  {In  preparation.) 

Browne  and  Theobald's  Law  of  Railway  Connpanies.— Fourth 
Editii'Ti.     By  J.  H.  Balfour  Bkowne,  Esq.,  K.C.     {In  preparation.) 

Surge's  Colonial  Law.  Commentaries  O"  Colonial  and  Foreign 
Laws  generally  and  in  their  Conflict  with  each  other. — A 
new  Edition.  By  A.  Wood  Rknton,  Esq.,  Puihne  Jud/f^,  Ce\lon, 
and  (j  G.  Pheulimoek,  Esq.,  Barrister-at-Law.  In  7  vols.  Royal 
8vo.  {Vol.  III.  in  the  press.) 

Carson's  Real  Property  Statutes. — Being  the  Eleventh  Edition  of 
Shelford's  Real  Property  Statutes.  By  T.  H.  Caeson,  Esq  ,  K.C, 
and  H.  B.  Bompas,  Esq.,  Barrister-at-Law.  {In  the  press.) 

English  Reports.— A  oompieteRo-iMsue of  all  the  Decisions  prior  to  1866 
in  about  150  Volumes.  Sixth  Series.  King's  Bench  and  Queen's 
Bench.  (Aom;  publishing.) 

%•  Fitll  prospectus  on  application. 

Fuller's  Law  relating  to  Friendly  Societies. — Third  Edition.  By 
Frank  Baden  Fuller,  Esq.,  Barrister-at-Law.  {Nearlif  ready.) 

Goddard's  Treatise  on  the  Law  of  Easements. — Seventh  Edition, 
Bj  John  Leybourn  Goddard,  Esq. ,  Barrister-at-Law.     {In  the  press.) 

Lawrance's  Precedents  of  Deeds  of  Arrangement  between 
Debtors  and  their  Creditors;  including  Forms,  with  Introduc- 
tory Chapters,  also  the  Deeds  of  Arrangement  Acts,  with  Notes. 
Sixth  Edition.     By  Sydney  E.  Williams,  Esq.,  Barrister-at-Law. 

{In  the  press.) 

Lowndes'  Law  of  General  Average.— English  and  Foreign.  Fifth 
Edition.  By  Edward  Louis  de  Hart,  Esq.,  Barrister-at-Law,  and 
G.  R.  RuDOiF,  Esq.,  Average  Adjuster.  {In  preparation.) 

Marsden's  Treatise  on  the  Law  of  C  ^llisions  at  Sea. — ByREoiNALD^ 
G.  Mabsden,  Esq.,  Banister-at  Law.  Sixth  Edition.  By  E.  S. 
RoscoE,  Esq.,  ReiHstrar,  Admiralty  Court,  and  H.  M.  Robeetson, 
Esq.,  Barrister-at-Law.  {Nearly  ready.) 

Napier's  New  Land  Taxes  and  their  Practical  Application. — Being 
an  Examination  and  Explanation,  from  a  legal  point  <>f  view,  of  the 
Land  Clauses  of  the  Finance  Act,  IblO.  By  T.  B.  Napier,  LL  D., 
Esq.,  Barrister-at-Law.  {Nearly  ready.) 

Palmers  Company  Precedents.— Part  II.  Winding-up  Forms  and 
Practice.— Tenth  Edition.  By  Sir  Francis  Beaufort  Palicke, 
Bencher  of  the  Inner  Temple.  {Nearly  ready.) 

Pollock's  Principles  ot  Contract. — A  Treatise  on  the  General  Princi- 
ples concerning  the  Validity  of  Apreements  in  the  Law  of  England. 
Eighth  Edition.  Bv  Sir  Frederick  Pollock,  Bart.,  Barrister-at- 
Law,  Author  of  "  The  Law  of  Torts,"  *'  Digest  of  the  Law  of  Part- 
nership," &c.  {In  the  press.) 

Randall's  Selection  of  Leading  Cases  in  Equity. — By  A.  E.  Randall, 
Esq.,  Barrister-at-Law,  Editor  of  "Leake  on  Contracts,"  "Law  of 
Property  in  Land,"  &c.  {In  preparation.) 

Sebastian's  Law  of  Trade  Marks. — By  Lewis  Boyd  Sebastian,  Esq., 
Barrister-at-Law.     Fifth  Edition.  {In  preparation.) 

Wharton's  Law  Lexicon.— Eleventh  Edition.  Bj  W.  Hanbury  Agos,. 
Esq.,  Barrister-at-Law.  {In  the  press.) 

Wigram's  Jus'ice's  ^ote-Book. — Containing  a  short  account  of  the 
Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of  Criminal  Law. 
Ninth  Edition.  By  Charles  Milnee  Atkinson,  Esq.,  Stipendiary 
Magistrate  for  Leeds.  {In  the  press.)- 
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Pollock's  Digest  of  the  Law  of  Partnership. — With  Forms 

aud  au  Appendix  ou  the  Limited  Partnerships  Act,  1907,  together  with  the  Rules 
nud  Forms,  1907,  1909.  By  Sir  FREDERICK  POLLOCK,  Bart.,  Barrister-at- 
Law.     Demp  8ro.     1909.     Price  lOv.  eloth. 

Pollock's  Law  of  Torts:  A  Treatise  on  the  Principles  of 

Obligations  arising  from  Civil  Wrongs  in  the  Common  Law.  Eiqhth  J'Jdition.  By 
Sir  FREDERICK  POLLOCK,  Bart.,  Barrister- at-Law,  Author 'of  "  Principles  of 
Cortraot"  "A  Digest  of  the  Law  of  Partnership,"  &c.  Demi/  Svo.  1908.  Frice 
II.  5s.  cloth. 

Harnett's    Handbook   on    the   Law    of    Mortgages. — By 

E.  St.  CLAIR  HARNETT,  Banister-at-Law.     Jioyal  l2mo.     1909.     Frice  6s.  cloth. 

Martin's  Record  Interpreter. — A  Collection  of  Abbrevia- 
tions, Latin  words  and  names  used  in  English  Historical  Manuscripts  and  Records. 
Compiled  by  C.  T.  MARTIN,  B.A.,  F.S.A.  Second  Edition.  JJetmj  Sro.  1910. 
Fria  lo*.  cloth. 

Surge's   Commentaries  on   Colonial   and  Foreign   Laws 

Generally  aud  in  their  Conflict  with  each  otlier  and  with  the  Law  of  England. — 
New  Edition.  By  A.  WOOD  RENTON,  Puisne  Judge,  Ceylon,  and  G.  G.  PHILLI- 
MORE,  Barrister-at-Law.  Seren  Vols.  Jio>/al  Svo.  {Vols.  1.  S;  II.,  1907—1908, 
now  ready.)     Price,  net,  10/.  10*.  cloth. 

Aske's   Law   relating    to    Custom   and    the    Usages   of 

Trade.— By  ROBERT  WILLIAM  ASKE,LL.D.    Demy  Svo.    1909.    Prict  \6s.  cloth. 

Lawes'   Law  of  Compensation  for  Industrial  Diseases. — 

By  THORNTON  L.VVVES,  Barrister-at-Law.  Jhtny  Sto.    1909.    Prire  7.v.  Gd.  cloth. 

Hall's  Children  Act,  1908.~Being  a  Third  PMition  of  the 

Law  relatingto  Children.  By  W.  CLARKE  HALL  aud  ARNOLD  H.  F.  PRETTY, 
Barristers-at-Law.     Demy  Svo.     1909.     Price  6s.  cloth. 

Keith's    Responsible    Government  in  the    Dominions. — 

By  ARTHUR  BERRIEDALE  KEITH,  Barrister-at-Law,  aud  of  the  Colonial 
Office.     J'eniy  Svo.     1909.     Price  10*.  cloth. 

Dicey' s  Conflict  of  Laws. — A  Digest  of  the  Law  of  England 

with  reference  to  the  Conflict  of  Laws.  .Second  Edition.  Bv  A.  V.  DICEY,  K.C., 
Hon.  D.C.L.     Hoyal  Svo.     1908.     Price  II.  lOs.  cloth. 

Seal's  Cardinal  Rules  of  Legal  Interpretation. — Second 

Edit.    By  EDWARD  BEAL.  Barrister-at-Law.    Poyal  Svo.    1908.    Price  20s.  cloth. 

Jolly's    Restrictive     Covenants     affecting     Land.  —  By 

W.  ARNOLD  JOLLY,  Ban-ister-at-Law.     Demy  Svo.     LiOy.     Price  5s.  cloth. 

Wrottesley  and  Jacobs'  Criminal  Appeals. — The  Law  and 

Practice  of  Criminal  Appeals.  By  FREDERIC  JOHN  WROTTESLEY  and 
BERTRAM  JACOBS,  Barristei-s-at-Law.     Demy  Svo.     1910.     Price  20s.  cloth. 

Roscoe's  Digest  of  the  Law  of  Evidence  on  the  Trial  of 

Actions  at  Nisi  Prius.  Eighteenth  Edition.  By  MAURICE  POWELL,  Barrister- 
at-Law.     Ttco  Vols.     Demy  Svo.     1907.     Price  21.  2s.  eloth. 

Roscoe's  Digest  of  the  Law  of  Evidence  and  the  Practice 

in  Criminal  Cases  (chiefly  ou  Indictment). —  Thirteenth  Edition.  By  HERMAN 
COHEN,  Barrister-at- Law.     Demy  Svo.     1908.     Price  II.  Us.  6d.  cloth. 

Talbot  and  Fort's  Index  of  Cases  Judicially  Noticed,  1865 

to  WO.'i.—Second  Edition.  By  M.  R.  MEHTA,  Barrister-at-Law.  Poyal  Svo.  1908. 
Price  11.  ISs.  cloth. 

Digest    of    Cases,    Overruled,    Approved,    or    otherwise 

specially  considered  in  the  English  Courts. — With  extracts  from  the  Judgments.  By 
W.  A.  G.  WOODS  and  J.  RITCHIE,  Barristers-at-Law.  Three  Vols.  liotjal  Svo. 
1907.     Price  hi.  os.  eloth. 

Decennial  Digest    (The). — Being  the   Digest   of   English 

Case  Law  from  1898  to  1907,  inclusive,  forming  a  Supplement  to  Mews'  Digest  of 
English  Case  Law,   16  vols.     By  EDWARD  HANSON,  Barrister-at-Law.      Two 
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Theobald's  Concise  Treatise  on  the  Law  of  Wills.— aSVi'^wM 
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Woodfall's  Law  of  Landlord  and   Tenant.— With  a  full 
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